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LAWS OF ENGLAND. 


BAIL. 

(A) 113811 ; ittfjat be. p. 2. 

CB) ^ainprije j toftat ptjaU be. p. 3. 

(C) ipiebge ; babat fiball be. p. 3. 

(D) Caution > tobat Pball be. p. 4. 

(E) ©urctp } tobat obafl be. p. 4. 

(F) 8Bbat peroono ate bailable. 

(Fl.)jJn criminai cases. — By the common law. 
p. 4. 

(F 2.) Who are not bailable by the st. W. 1. 15. p. 4. 
(F 3.; Who arb bailable since the statute, p. 6. 

(F 4.) Who may bail. p. 8. 

(F 5.) Remedy for not bailing, p. IQ. 

(F6.) For bailing when they ou^^ nOt. p. 10. 

(F 7.) What persons are bailable ifi civil actions. — 
By the common law. p. 11. • 

(F8.) By statute, p. 11. 

(FQ.) Who not. p. 13. 

(F 10.) Who may bail. p. IS. 

(G) Cbtx manner of tabing bail. 

(Cf<l.) In criminal cases, p. 16. 

• (G ?*.) In civil actions, p. 1 6. 

(H) icobtil bail oball be bleb. p. 19. 

(I) 15811 in an Habeas Corpus, p. 20. 

(k) mm bail abali be sfuiicient. 

(K 1.) In criminal cases, p. 21. 

(K 2.) In eivil actions, p. 22. 

VoL. II. ' B (K 3.) 


. ’ BAIL. 

(K S.) When common bail. p. 23. 

(K 4.) When special bail. p. 30. 

(K 5.) Remedy for insufficient baU. p. 38. 

(K* 6'.) Remedy for refusing bail. p. 46. 

9t ttitiat time haU atiall be allomeb. p. 46. 

CM) far tbe bail leiball be liable, p. 4/. 

(N) Ca tDbat tbeg abali not be Uable. p. 48. 

^O) ^bat tniU be a breach of tbt recognisance, 

p. 48. 

(P) cabat not. p. 49. 

(Q) ihob) tbe bail jSball be reliebeb. p. 49. 

(Q 1.) By act of the court, p, 49. 

(Q 2.) By surrender of tlie principal. — What shall 
be a surrender in due time. p. 51. 

(Q3.) Whatnot, p. 55. 

(Q 4.) How the surrender shall be recorded, p. 55. 
(Q 5.) the death of the principal, p. 56. 

(Q 6.) If the debt be satisfied by the 'principal. 
p.57. 

(|Q 7.) If it be released, or discharged, p. 58. 

(R) proceebing again 0 t bail. 

(R 1.) By scire facias. — When it shall issue, p. 58. 
(R 2.) In what manner the scire facias shall be sued. 

p. 60. 

(R3.) Pleas to a scire facias. — Surrender of the 
principal, p. 6l. 

(R4.) No capias ad satisfaciendum against him. 

p^62. 

(R 5.) Death ortie principal, p. 63, 

(R 6.) Satisfaction by the principal, p. 63. 

(R 7.) Demurrer for variance, p. 63. 

(R 8.) Nul tiel record, p. 63. 

(R 9.) By action of debt. p. 63. 

(R 10.) Judgment, p. 63. • 

(R 11.) How execution shall be. p. 64.i 

(A) I5ail ; tobat 0 ball be« 

Bail signifies a ^rdian, or keeper, &c. 4 Inst. 178. 

A man bail^ is, wherp any one arrested, or. in. prison, is delivered . 
to others, as his bail, who ought to keep him,to be.read^ to appear at 
a time assigned, or otherwise to answer Tor him. 


And 



Pledge /. ^hat shall be. $ 

And therefore the bail may keep the person committed to them in 
their custody, for their indemnity. 4 Inst. 178, 179. 

Or, if he be at large, they may reseize him, and brin^ him before 
a justice to find new bail, or to be committed to prison. Hal, 

, P. C. 96. 

‘ And this they may do upon a Sunday. Mod. Ca. 931. Vid(e*in 
Temps, (B 3.) 

So, they may detain liim in the Compter, &c. Hill by habeas corpus 
he can be turned over to the proper prison. Mod. Ca. 247. 

And, if he be charged with a debt of the king in the Compter, this 
does not hinder his commitment to the proper prison, though the king 
opposes it. R. Mod. Ca. 247. 

(B) ^atnptt^e; leiM fie. 

Mainprize is, where any one takes upon him to be surety for another, 
4 Inst. 179. Hal. P. C. 96. 

And therefore, every bail is mainprize, but every mainprize is not 
bail. 4 Inst. 179. 

For a man may be mainperned, who never was arrested, or in prison. 
4 Inst. 179. 

As, in an appeal of felony, if the defendant wage battle, the plaintiff 
shall find mainpernors for his appearance, though he was not in prison, 
4 Inst. 179. 

So, if a if^an be mainperned in B. R. another cannot Ale a bill against 
him, as be may where he is bailed. 4 Inst. 180. 

So, if a man in execution sue an audita querela^ or a scire facias 
upon a release, Btc. he shall find mainpernors, and not bail, because 
he is the plaintiff: 4 Inst. 179. 

If mainprize is refused by the sheriff, &c. when it ought to be allowed, 
A writ de manucaptione lies, F. N. B. 250- 

Or, he may have a writ out of chancery directed to the sheriff) See, to 
bail him. F. N. B. 250. G. 

(C) ipieDge $ tutiat 0f)aU be. 

A pledge is he, who undertakes, or is surety for another. 4 Inst. 180. 

And therefore, every bail, and mainprh^tricte^oquendOf is a pledge. 
4 Inst. 180. 

But a pledge is such as the demandant, or plaintiff finds, where the 
writ says, si querens fecerit te securum dn clamor e suo prosequendx) s for 
then the plaintiff shall find pledges for the security of the king’s auicr-^ 
oiament, if the plaintiff be nonsuited. 4 Inst. 180. 

When pledges shall be found, and how. Vide in Pleader, (C 16, 
— 3K5.) 

So, by the st' W. 2. 2, there shall be pledges de retomo hahendo^ 
Vide 2 Instr. 340. 4 Inst. 180. Vide Pleader, (3 K 5.) 

So pledges are said to be those who voluntarily are surety for anotlier. 

180. 

As, in magna charta^ c. 8. plegii debitoi'um non respondeant quamdiu 
• capiiaiis debitor sicfficiat. 2 Inst. 19. 

Pledges are those who plevy other things than the body of a man. 
2 Inst. 19. 

J3 2 (D) CPU* 
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BAIL. 


(D; Caution? tofiat ofiall be. 

So in the spiritual court, caution shall be given. 

And it Is juratory^ when a niaii makes oath in small offences ^tave 
mar^atis ccclesia, 2 Lev. 36. ^ ^ • 

l^ide-jussarifj when he gives an obligation with sureties to do so. 

2 Lev. 36. 

Pignoratitia^ when he gives pledges for the same intent. 2 Lev. 36. 
But an obligation can be taken only upon a writ de cautione admittenda, 

2 Lev. 36. 


(E) ©urety j tobat oball be. 

Surety is a ffoncral word, which comprehends all the former- 
4 Inst. 180. 

And it sliall be given by the common law, or by statute. 4 Inst. 180. 

By the cominon law, upon a writ of ne exeat rignum. Vide 2 Inst. 
40, 41. 

Upon a supjylicavit for the peace. Vide Forceablc Entry, (D 16, 17.) 

So, by the st. 34 Ed. 3. 1. upon tlelaiiltof good behaviour, (a) 

(F) iEObat periEfon0 are bailable. 

(F 1.) Ill criminal cases. — By the common law. 

In criminal cases, all persons were bailable by the common law, 
except for homicide. Hal. P. C. 97. 2 Inst. 42. 

And the case of homicide was introduced by statute. 2 Inst. 186. 
189. 

If any one was indicted of felony, by an inquisition ex officio before llic 
sheriff, bailiff of an hundred, &c. a.s he might be till restrained by the 
st. 28 Ed. 3. 4. and the sheriff refused to bail him, a writ de manu- 
captionc lay to the sheriff, &c. F. N. B. 250.' 

But an obligation, for the enlargement of a man taken for treason, was 
void by the cominon Jaw. R. 1 Lev. 209. 

Or, for ease and favour to any one in execution for debt. 1 Lev. 209. 

(F 2.) Who are wot bailable by the st. W. 1. 15. 

Butnow, by the st. W. 1. 3 Ed, 1. 15. sheriff, or others cannot (J) by 
writ, or without writ, bail (1) persons accused of treason, whicl\ concerns 
the king. 2 Inst. 189. Hal. P. C. 98. 

Of counterfeiting tlie king’s seal. 2 Inst. 188. H. P. C. 98. 

Of flilsifying money. 2 Inst. 188. H. P. C, 98. 

Which were treasons by the common law, and sin^ declared so by 
the st. 25 Ed. 3. 1. 2 Inst. 188. * 


(а) 1. It cannot be required from a libeller. 2 Wils, 151.— *2. Upon articles of 
the pence exhibited, court may require bail for such a length of time, as they shall con- 
sider necessary for preservation of the peaca 1 T. R. 696.-5. And having fixed in 
the first instance a certain period, may afterwards, from circumstances, shorten it 
Ibid. 

(б) 4 T. R. 505. 2 H. fi. 426. 435. 


And 



What persons are bailable. 5 : 

And it seems to comprehend all offences ‘there declared to be treason. 

Nor persons taken by command of the king, or his justices, or justices 
of his forest. 

A person committed by the personal command of the king, though 
•it be illegal, can be bailed only in the superior courts at WestniiiisiOrf 
2 Inst. 187. 

(2) Nor persons accused of arson feloniously done. U. P. C. 98. 
2 Inst. 188. 

(3) Of the death of a man, which is mentioned by the st. W. 1.15. 
as an offence known not to be bailable beiore. 2 Inst. 186. 

And therefore, a man is not bailable for murder. H. P. C. 98. 

Nor, for manslaughter, or sc defendendo^ if ho confesses the fact upon 
his examination. II. P. C. 99. 

Or, if he be taken with the manner, so that it is apparently known 
that he killed another. H. P. C. 99. 1 liol. 268. 

(4) Nor persons accused of o})cn offences ; for the reason of bail is, 
that it is dubious, whether the party be guilty ; but where he is noto- 
riously guilty, he shall not be bailed. 2 Inst. 188, 9. M. P. C. 100. 

(5) As, if he be outlawxd : for he is thereby attainted of the felony. 
2 Inst. 187, 8. H. P. C. 101. (r) 

And by the same reason, if he be convicted by verdict, or confession, 
2 Inst. 187. H. P. C. 101. 4 Inst. 178. 

Or, if the mil limits mentions, that the felony was confessed upon exa- 
mination. 4 Inst. 178. Per Ilaught. 3 Ihil. 114. 

Though upon the verdict ew ia advlstar vuliy whether he shall have 
clergy, &c. 1 Bui. 88. R. Uy. 179. a. 

(6) So, if he has abjured ; for such an one is attainted by his confes- 
sion. 2 Inst. 187. H. P. C. 101. 

(7) An approver; for he confesses himself guilty. 2 Inst. 188. H. 

101 . 

(8) Those who arc taken with the manner; for there the crime is 
manifest, 2 Iriot. 188. H. 101. 

And by the same reason, persons taken upon hue and cry. II. P. C. 

101 . 

(9) Those who have broke the king’s prison ; for that is a presump- 
tion of guilt. 2 Inst. 188. H. P. C. 102. 

(10) Thieves openly known and iiotorio]||. 2 Inst. 188. H. lt)2. 

(11) Appellees by approvers, unless they are of good fame, ’till the 
approver dies, (or waives the appeal); for the confession of his own 
guilt induces a presumption of guilt in the appellee. 2 Inst. 188. H. 102. 

Persons in execution, (d) 

Or, punished by any statute with imprisonment for their offence. 

' (V 3.) Who 


(c*) One in custody upon a capins ntlagafum, after conviction of a misdemeanor, 
cannot be bailed without the probCCLitor's consent. Burr. 2527. 

(d) 1. Bail refused to defendunt committed in execution for a fine imposed for a 
forcible entry, as he had brought and assigned error in person. Salk. 105. — 2. De- 
fendant was convicted for keeping an alehouse without a licence, and thereupon com- 
mitted for a month pursuant to the act. After lying a fortnight, he brought a certm'ari, ^ 
and upon its return was admitted to bail, the court considering that if the conviction 
was confirmed, they could commit him in execution for the' remainder of the time. 
Str. 530 . — 3 . On a commitment in execution by a magistrate, the party cannot be 
bailed; thus on a commitment under the vagrant act for a time certain; though an 

B 3 
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BAIL. 


(F 3.) Who are bailable since the statute. 

But the St. W. 1. 15. which mentions sheriffs^ gaolers, &c. does not 
extend to judges of superior courts ; and therefore B. R. may bail in all ^ 
cSsSS*, as for treason, murder, &c. at their discretion. 2 Inst. 185, 6 * 
Hal. P. C* 98, 99. 104. R. 1 Bui. 85. 2 Jon. 2 10. Lat. 12. Sti. 116. 
4fl8. 2 Jon. 222. Pr. Reg. 64, 65, 67. 5 Mod, 323. 

And by the st. 31 Car. 2. 2. if any committed for high treason, or 
felony, petition in open court the first week in term, or first day of 
Sessions of oyer and terminer, or gaol-delivery, to be tried, and be not 
indicted next term or sessions, B. R* on the last day of term, or the 
justices of oyer and terminer or gaol-delivery on the last day of sessions, 
are required, on motion, to bail him, unless oatli be made, that the 
king's witnesses could not be produced that term, or sessions. Vide in 
Hab eas Corpus. 

But the prayer must be the first week of the term in person, or by 
council ; otherwise it is not necessary to bail liim. R. 1 Vent, 346. 

So die prayer ought to be the first week of the term tor persons in- 
dictable in Middlesex; and for persons indictable in a county where 
Bi R. does not sit, the first day of the sessions there ; for the words shall 
be construed distributive, R. Sho. 190, 

If bail be suspended by a subsequent act ; the first week, &c. after tliat 
act is determine. 1 Sal. 103. 

Bail in high treason, when a session passes without prosecution. 1 Sal. 
103. (e) 

When he has been a long time in prison, and his life is in danger. 

1 Sal. 103, 104. (/) 

So baib upon murder found by the coroner's inquest ; for the evidence 
appears. 1 Sal. 104. (g) 

Otherwise, if a bill be found by the grand inquest. 1 Sal. 104. 

There is no difference as to the bail of a peer, or a common person. 

1 Sal. 104. 

appeal is given to the quarter sessions, 2 T»R. ij) 0 . — 4. One committed by house 
of commons for a contempt cannot be bmled by K. B. 2 Salk. 505. — 5 . Nor dis- 
charged. Ld. Rd. 1105. 5 Wils, 188. 2 Blk. 754, sT. R. 514. — 6 . Same law of 
n committal by the house of lords, 1 Wils. 299.-7. Or of any other court in West- 
minster Hull. Ibid. 

(e) 1 . Wliere four terms had passed, siiic^ the prisoner’s commitment for high trea- 
son, and one assiacs in the county, out of which, it had been hinted, the ground 

of complaint arose, aiuj no prosecution against him, he was bailed. Str. 5 . 

8 . Feme indicted for petit treason in murdering her husband bailed, it appearing upon 
affidavits, that the prosecution was malicious, and there not having been any proceed- 
ings for some lime, either upon the indictment, or the coroner’s inquisition. 3 Balk. 56. 

Jj") 2 . To induce the court to bail from richness, it must be a present indisposition 
arbmg out of the confinement. Str. 4. — 2 . Hence they will not bail where it is a 
family disease. Ibid.— 5. Nor where the illness arises from the act of the prisoner. 
Ibid. — 4. And they refused bail oii account of illness to one committed for repeated 
forgeries, and the trial was very near. Leach, 138. — 5 . But allowed it to one con- 
victed of a seditious libel, bein^ very ill, before judgment. Str. 9 . 

(gj 1 . Bail allowed on committal by the coroner for manslaughter, the depositions 
proving it to be no more. Str. 1242.— 2. The depositions, not the inquest, are to 
g^de the discretion of the court. Str. 2U.— 3 . K.B. will not bail a gaoler con>- 
mitted by a justico for murder, by confining a prisoner in an unwholesome room, 
tiiough he had previously been acquitted on four indictments for like offencea Str. 


Yet 



what persons are bailable. 7 

Vet B. R. will iiQt bail for trea^n, murder, manslaughter, &c. unless 
there be a reasonable cause. \ Bui. 85. 1 Rol. 268. R. ? Bui. 113, 

Dan. 678. R. 5 Mod. 455. Bay. 88 1. (k) 

And therefore, after a conviction ( 1 ) of manslaughter they will not bail 
before clergy. 5 Mod. 288. 1 Sal. 103. (A) Vet there one was bailed, 
where there was no other question. « • 

Or, after an indictment for murder upon an affidavit of the fact. 
1 Sal. 104. Skin. 683. (/} 

And now, persons accused of any olSence, are bailable by all persons 
who nave power to bail, where bail is not taken away by the st. W. 1 . 
or any subsequent statute, [m) 

And therefore, where a man is accused only of manslaughter, and 
npn liquet that he committed the fact, he may be bailed. H. P. C. 99. 
Dub. per Twisd. 1 Vent. 93. (w) 

So, where he is charged with giving a dangerous stroke, if the person 
be alive. H. P. C. 99. (o) 

Or, with a misdemeanor only. 1 Sal. 104. 

So, by the st. W. 1. 15. persons accused of command, force, or aid 
of a felony, shall be bailed. 2 Inst. 189. 

Or, of receiving of thieves or felons. 2 Inst. 189. 

And by equity, ail accessories before or after are bailable. H. P. C. 

100 . ip) 

Btit if the principal be attainted, and the accessory indicted, he shall 
not be bailed ’till he pleads to the indictment. H. 100. 

So, by the st. W. 1. persons accused of larceny shall be bailed; which 
is intended, if they be of good fame, and not taken with the manner. 
Reg. 268. 2 Inst. 189. H. 100. Vide F. N. B. 249. G. 

And by equity, those accused of burglary, or robbery. H. P. C. 100«i 


(//) 1 . Bail allowed in rape, under special circumstances. 4 Burr. 2179. 1 Blk.648. 

— 2. Though a warrant of commitment for felony be informal, yet if the corpus delicti 

appear in the depositions returned to the court, they will not bail, but remand the 
prisoner. 3 East, 157. Vide 2 East, 255. Leach, 544. 5 T. R. 169. Leach, 665. 

— 3. K. B. upon an application for bail will not form any judgment whether the facts 
amount to felony or not, but merely whether enough is charged, to justify a detainer 
of the prisoner, and put him upon his trial. The practice of the court being, that 
even wnen the commitment is regular, they will look into the depositions to see if 
there is a sufficient ground laid for detaining in custody ; and if there is not, they will 
bail him: and where the commitment is irregular, yet il it appear that a serious otxence 
has been committed, they will not discharge or bail the prisoner, without first looking 
into the depositions, to see whether there is sufficient evidence to detain him in custody. 
Leach, 105. 

(t) A defendant convicted of a misdemeanor, brought up for judgment and re- 
manded, cannot be bailed unless the prosecutor consent. 1 East, 159. 

(A) Sed vide Id. 61. ^ (/) 5 Salk. 58. . , 

^wi) One committed for high treason in North America, who is^ only triable before 
the K. B., or under a special commission, cannot be admitted to bail, \inder the hoBeas 
corpus act, by justices of gaol delivery, or discharged by their proclamation for want 
of prosecution. 1 Leach, 187. , • ; 

(n) K. B. has a right to bml in all cases of felony, even of murder, where they have 
any doubt either upon the facts of the case, or the law thereon. 5 East, f63. 
Leach, 138. 

fo) Vide Str. 546. ... . • . -J 

(p) 1. Hence an accomplice in felony, the principal not having beenjaken, wy be 
bmfed. Loffi. 554. — 2. The court however will not bail an offender who Is willing to 
turn king*s evidence, unless upon a full and fair disclosure of all he knows. 
Leach, 138. 

B 4 So, 
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So, persons accused of petit larceny only. 2 Inst. 189. H. 100. 

Or, imprisoned for light suspicion, if they be of good fame. Reg. SS- 
2 Inst. 189. H. 100. " 

And what shall be light suspicion seems to be in the discretion of.the 
justices. H. 102. (y) 

•So an appellee after the death ol the approver, unless lie be a known 
thief. 2 Inst. 190. * . 

Or, after the appeal waived. 2 Inst. 1S8. H. 102. (/ j 

Or, ill the life of the ajiprover, if he be of good fame. 2 Inst. ISS. 

H. 102. 

So, for a trespass, for which he shall not lose life or member. 2 Inst. 
189. H. 100. 

And by the st. 23 11. 6. 10. a person in custody on an indictment of 
trespass. 

And by consequence, for all crimes under felony, where bail is not 
taken away by any subsetjuent slatiUe- I I. P. C. 98. 

As, for all miadeineanors. Mod. Ca. 179. (s) 

(F 1.) Who may bail. 

The justices of B. 11. may bail in all cases at their discretion. Ante, 

In an original suit before them by indictment, or apjical. Hal. P. C. 
104. 1 Bui. 85. 

Or, upon a commitment returned upon an habeas corjms oi- certiorar 'u 

H. 104. 

So, upon an appeal by bill removed bcibre them by certiorari. 
1 Sal. 61.(0 

So 


(y) The defendant was committed for a highway robbery, and applied to W bailed ; 
the prosecutor attending insisted that he was the iiiaii ; and thniigh eight aflidavits of 
credible persons proving an alibi were read, bail was refused, Str. 1 137. 

(ri ], Appellee for murder acquitted on indictment, will be bailed. Str. 85'l. — 
2. Unless judge is dissatisfied with acquittal. Ibid. — 5. Scciis if not indicted. Ibid. 
— 4. Unless delay is imputable to appellant. Ibid, — 5. Secus too after conviction on 
indictment. 8tr. 858. — 6. Though pardoned. JbitJ. — 7. And where on special 
verdict in an indictment for murder, defendant is pardoned, and iiis plea allowed, he 
is not compellable to give bail to answcr|thc heir’s appeal, though beyond sea and 
expected soon Str. 1203. — 8. Appellee of murder convicted is not bailable without 
appellant’s express consent. Str. 402. 

(«) 1. Bail allowed on committal for a misdemeanor, in forging indorsements on 
exchequer bills. Salk. 104. — 2. Refused on coniinittal till the assizes, pursuant to 
13 & 14 C. 2. c. 11. s. 6. for a misdemeanor, in forcibly obstructing a custom-house 
officer in the execution of his duty. Burr. 2641. — 3. Nor can bail be demanded as 
of right. Ibid. 

(t . By St. 48 G. li. c. 58. whenever any person shall be charged with any ofience for 
which he may be prosecuted by indictment or- information in the King’s Bench, not 
being treason or felony, and the same shall be made appear to any judge of the same 
court by affidavit, or by certificate, of an indictment, &c. lieing filed against such per- 
son in said court for such offence, it shall be lawful fur such judge to issue his warrant 
under his hand and seal, and thereby to cause such person to be apprehended and 
brought before him, or^some other judge of same (xuirr, or before a justice of peace, in 
order to Jiis being bound with two sureties, in sucii sum as in said warninL ‘dial I be eA'-% 
pressed, with condition to appear in said court at the time iiiciui(>v<’d in mu ir warrant, 
and to answer all indictments, &c. for such offence; and in case any such person shcilt 
neglect or refuse to become bound as aforesaid? it shall be lawful Vor jUcM judge, 

to 



What persons are bailable. 

So the house of peers may bail a peer committed upon an indictment 
for murder ; if the indictment be removed before tlicm by ceyiiorari 
11. Skin. 683, 4.. ‘ . 

So justices of gaol-delivery may bail in cases wiihiii ilieir co<miz!nice • 
ns, if a man be convicted before them of homicide se (lethidendJ 
' H. 105. Poph. 96. 

Or, of homicide, and has a pardon to )>lead. H. 105. 

So justices in eyre may bail. Poph. 96. 

By the st. 1 II. 3. 3. every justice of peace may hail, but not beforc- 
11. Poph. 96. but this was repealed by the st. 3 II. 7. 3. 

By the st. .3 H. 7. 3. two justices of peac(i (one quorum) may bail 
persons mainpernable by law, within their county, ike. till the next ses- 
sions or gaol-del iverv, where they must deliver the bail-piece on pain of 
10/. P. N. B.251.^F. 

And theretbre, two justices may bail in cases within their cognizance 
H. 105. 

But one cannot bail. H. 105. But now, if one justice by his warrant 
can apprelieiid, one may bail. Mod. Ca. 179. 

And by the st. 1 & 2 Ph. 8c M. 13. they can only bail persons bail- 
able by the st. W. 1. 15. Poph. 96. 

Nor those, except in open sessions, or by two justices (one quorum) 
present at the time of the bailment. 

And after examination of the prisoner, and information of the fact and 
its circumstances ; which l)ailment and examination they must certify at 
the next gaol-delivery. H. 105. 

And justices of peace may bail before or after commitment to prison. 
H. 105. r.N.B.250.G. 

And after indictment, and process against the offender. H. 106. 

Sheriffs and others might bail persons imprisoned upon an indictment 
before them. H. 106. 2 Inst. 190. F. N. B. 250. 

So a constable might bail. Poph. 96. 

But by the st. 1 Ed. 4. 2. all indictments before the sheriff or his 
officers shall be delivered to the next sessions ol’ the peace, and they 
cannot arrest or proceed thereon, on pain of 100/. 

Yet by tlic st. 23 H. 6. 10. the sheriff may bail upon an indictment 
for a trespass, (m) 

So, upon an homine replegiando. H. 103. 

But if the Serjeant of the house of commons takes into his custody, by 
order of the house, persons accused of treason, he, he cannot bail them. 
11. 1 Lev. 209. R. Hard. 464. 

By the stat. 5 Ed. 3. 8. the marshal of B. R. shall not bail persons in- 
dicted, or appealed of felony, on pain of half a year's imprisonment and 
ransom. F. N. B. 251. I. 

Who may bail in civil actions. Vide post, (F 10.) 


to commit such person to the common gaol of the county, &c where the offence shall 
have been committed, or where he shall have been apprehended, there to remain until 
he shall become bound as aforesaid, or be discharged by order of court in term time, 
or of one of the judges of said court in vacation; and the recognizance to be there- 
upon taken shall be returned and filed in said court, and shall continue in force until 
Mich person sliall have been acquitted of such offence, &c or, in case of conviction, 
-shall have received judgment for the same, unless sooner ordered by the court to be 
discharged. 

(m) Vide 4 T. R. 505. 2 H. Dl. ils. 


(F5.) Rc- 
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6.) Remedy for not bailing. 

If bail be refused, when it ought not, a man may have a writ de odh 
^ atiay directed to the sherifi^ quod inquirat, S(c. utrum A. captus ^ de^ 
tentus in prisond^ ^c, rettatm sit odio ^ atidj SfC. 2 Inst. 55. 

And, if upon such inquiry, it be found, that he was accused forma« 
lice, or was not guilty, or that it was se defendeiido^ or pen' injwtunium^ 
a writ goes to the sheriff de ponendo in ballium \m\M proximam assisanim 
2 Inst. 42. 

And he shall be bailed to 12 mainpernors. Fleta 1. ca. 26. Sect. 3. 
S Inst* 42. 

Or, he may have an homine replegiandoy which lies nisi captm sit per 
preeceptum regis^ aut jn o alio retto qnare secundum consuetudinem Angliat 
non sit replegiabilis. 2 Inst. 55. Reg. 77. b. F. N. B. 66. E. 

So upon an habeas corpus in B. R. the court may bail him, though 
there was a sufficient cause for his commitment. 2 Inst. 55. Vau. 156. 

So, if a sheriff, bailiff, &c. refuse to bail upon offer of sufficient surely, 
when the man is bailable, he shall be amerced. 

So, if a justice of peace refuse to bail, he shall be fined. Mod.Ca. 
179. 

And he was fincablc by the common law. 

So, if a sheriff, &c. refused bail where he ought not, a writ de mani^ 
taptione founded upon the st. W. 1.15. went, commanding him to bail. 
F. N. B. 249. G. H. P. C. 103. 

But now, by the stat. 28 £d. 3. 9. all writs or commissions to the 
sheriff, to indict or deliver, are taken away, and consequently tlie writ of 
mainprize. H. 104. F. N. B. 250. A. 

Remedy for not bailing in civil actions. Vide post, (K 6.) 

(F 6.) For bailing when they ought not. 

By the stat. \V. 1. 15. if a sheriff (j;), bailiff, &c. who has the keeping 
of a prison in fee, plevy any one not plevisable, he shall lose the fee, and 
the bailiwick for ever. Vide 2 Inst. 190. 

If an under-sheriff, &c. does it, without the will of his lord, he shall 
have imprisonment for three years, and ransom. 

If he takes money to deliver him, he shall restore double to the pri- 
soner, and shall be amerced. Vide 2 Inst, 190. 

By the st. i & 2 Ph. & M. 13. if a justice of peace offend against that 
act upon proof before justices of gaol-delivery, he shall be fined at their 
pleasure, though by the common law he was fined only 5/. as for a neg* 
ligent escape. • 4 Inst; 179. 

And therefore, if he bail a man not bailable, he may be fined at dis- 
cretion.. 4 Jns,t. 179. 

fbr bailing one taken upon ari hue and ciy, he was fined 40/. 
Hol^ P. C. 101. 

ff He tdtes ihdiiffldent bail. P. C. 97. 


i») An attachment is grantabie agsunst a sberlfT, for bailing a man upon an attach- 
ment which was not bai&ble. 

So 



tVtiat pef^som are haildble. 1 1 

So> ifhe bail a person not bailable, tboueh it does dot appear by the 
mittimus that he was not bailable. & Poph. 96* 

So the bailing of a person not bailable^ wfll be a negligent escape. 

1 Lev. 209. 

(F 70 What persons are bailable in civil actions. — By the 

common law. 

By the st. W. 1. 15. and by the writ de homine replegiandoy it ap- 
pears^ that a man detained in prison by the special command of the 
king, that is, by process out of a court of justice, (for the king can com'- 
mit to prison only by his justices), shall not be delivered to bail by tlie 
sheriff. 2 Inst. 187. F. N. B. 66. E. 2 Sand. 60. 

Nor, by justices of the forest. 2 Inst. 187. 

So no court can bail a man, committed to perpetual imprisonment 
by judgment. R. Mo. 666. 

And an obligation, for the enlargement of any one in execution for 
vlebt, was void by the common law. 1 Lev. 209. 

But B. R. may bail in all cases at their discretion. Vide ante, f F 3.) 

And therefore, upon error in B. R. of a judgment in B., il the de- 
fendant be in execution, though he is not bailable de rigore juris, yet by 
special grace he may be bailed. 2 Rol. 112. 1. 50. 

And if the error be apparent, he shall be bailed. R. Dy. 193. b. in 
marg. D. 2 Bui. 164. Adm. 1 Rol. 386. 2 Cro, 401. Vide post, 
(F 10.) 

And if an error in law be assigned, he is usually bailed. Per Co. 
3 Bui. 62. 

Otherwise, if an error in fact. 3 Bui. 62. 

Or, if there be error in parliament of a judgment in B. R. he shall 
not be bailed. 2 Rol. 112. 1. 52. D. per Co. 2 Bui. 164. 

Or, if there be error in the exchequer of a judgment in B. R. tlie 
exchequer cannot bail. R. 2 Cro. 108. Cro. £1. 731. 

And after the record removed into the exchequer, B. R. cannot bail. 
R. 2 Cro. 108. 

So, if a defendant in execution sue an attaint in B. R. he shall be 
bailed for cause, though it is not usually done. R. Cro. £1.5. Dy. 193. 

Or, if he sue an attaint in C. B. R. Dy. 193. b. 

So, if he sue an audita querela upon matter in writing. Vide Audita 
Qjierela, (E 4.) 


(F 8;) By statute. 

But now, by the st. W. 2. 13 Ed. 1. 11. if an accomptatit coffimitted 
to prison be aggrieved by auditors, who will not allow his reasonable 
expences, &c. ne shall be delivered to mainpernors. 

By the st. 23 H. 6. 10. sheriffs and all their ministers may deliver to 
bail or inaiuprize upon suiBcient surety, all persons arrested {y) by 


1. Yet an actual arrest seems unnecessary, to give validity to the blui4)0iid. 
1 643. 444. Sed vide Noy, 43. — 2. But the issuing of process is essential. Say. 

Rep. 116.— *3. It is likewise irregular in an officer to take a bail-bond, before his 
warrant has been made out, or the writ, though issued', reemved > by the sherMT. 
sT.R. 187. 

hill, 
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bill, or warrant, in any personal action, so that tlicy observe the day and 
place limited in such writ, bill, or warrant. 

‘ And, by the equity of this statute, they may bail upon an attach- 
ment out of chancery. Semb. 2 Vent. 238. 1 Vent. 234*. R. cont. 

3 Leo. 208. (z) 

Or, process out of the dutcliy court, or the court of wards. Semb. 
Cro. El. 64*7. (a) 

So, in an attachment of privilege, upon a prohibition, or in process 
upon a penal statute. Per C. B. Mitcli. 4 Geo. inter Field and Work- 
house. (Reported Comyns’s Reports 264.) 

But persons cannot bo bailed by the sheriff, who are not legally in 
his custody, but the obligation will be by duress, and void. 

As, if the sherifi’ takes it upon an attachment out of the court of re- 
quests; for it has no authority to issue such process. R. Cro. 
El. 647. 

So, if a man be arrcsled in the county of B. and allerwards carried 
to another count j;, and there gives a bail-bond to the sheriff of B; for 
such obligation of one out of his custody is by duress. R. Cn). El. 745. 
2 Jon. 76. 

So, if he gives a bail-bond, when taken upon an attachment (5) for a 
contempt, (r) R. in C. B. inter Field and Workhouse, Mich. 1< Geo. 
( Reported Comyns’s Reports 264 .) (^) For such obligation shall be taken 
at the peril of the sheriff. R. Sal. 608. (r) 

By the St. 1 3 R. 2. 17. he in reversion, &c. on being received, &c. 
shall find bail to answer the issues of the land for the time he tlelays the 
demandant. 

In an action in C. B. against a peer, he shall find bail. R. 2 Leo. 
IIS. (/) 


(z) i. And upon demurrer to a declaration on such a bail-bond, the court will not 
presume that plniniiflT had no authority lo lake bail, unless some case be made in 
pleading to it. 2 tilk. 955. — Upon an attachment out of chancery for non-appear- 
ance, the common practice is to di'icharge the defendant on his giving bail in 40/. 
1 H. Bl. 475. — 3. And perhaps the chancellor iniuht punish the shcrift’for refusing to 
discharge the defendant upon the ofler of S’.ich hail. Ibid. — 4. But no action lies for 
the refusal. 1 H. Bl. 408. — 5. So that defendant’s <mly course is to apply for relief 
to the chancellor, or a judge of the court out of which the process issued. 1 8tr. 479. 

— 6, If the sheriff take bail, it seems he may he amerced if the party do not appear 
and answer. 2 Salk. 608, Ld. Rd. 722. — 7. Though in a subsequent case a mes- 
senger was sent, upon the sheriff’s return of crpi corpus^ to bring him in. Free. Chan. 
531, — 8. Which last com-se seems now to be the established practice. Tidd, 225, 6. 

(а) But not upon process issuing upon an indictment at the quarter sessions ; the 

sheriff must take a recognizance for appearance. 4 T. H. 505. 2 H. B. 4is. 

(б) The debt on a forfeited recognizance of bail to an attachment, is due to the 
king; and therefore cannot be applied in liquidation of plaintiff’s demand. 5 Taunt. 
112 . 

(c) 1. It is commonly said that the sheriff cannot take bail upon an attachment for 

a contempt. Cro. Car. 309. Com. 264. Str. 479. Barnes, 64. Blk. 955. — 2. But 
to this rule there are exceptions. — 3. He way take bail where the attachment is for 
nonpayment of money. Rex v. Aylett, 1 Tidd. 225. n. — 4. So he may take it on an 
attachment out of chancery upon incsne process. Sty. Rep. 212. 2.54.' 2 Vent. 237. 

Com. 264. Barnes, 64. 2 Blk. 955. 2 Mars. 280. Sed vide 3 Leon. 208. contra. 

— 5. But not after a decree. Gilb. Rep. 84. Free. Chan. 331. 

(d) 1. Pr. Reg. 325. — 2. But a judge may. Ibid. 

(e) A man is not bailable upon an attachment for disobedience to a mandamus. 

(/} Sed vide 1 Inst. 131. 2 Inst. 50. 

(F 9.) Wha 




TPliat pe}*son$ are bailable. 


IS 


(F 90 Who not. 

But by the st. 23 II. 6. 10. those are exceptedf who are ia custody 
upon coiulernnation, or execution, {g) And tliercfore shall not be 
bailed, though they bring writs of error. 1 Vent. 2. 

Or, upon a capias utlagatumy or cxcommunicatnm^ who shall not he 
bailed by the st. W. K 15. 

Or, Ibr surety of the peace. 

Or, by special commandment of the justices. 

Or, vagrants. 

And therefore, if a man be committed by the court, lie shall not be 
bailed. 1 llol. 134. 

Or, by the chief justice. 1 Rol. IS^. 

So, if he be committed by the king’s council. Semb. 1 llol. 134. 
219. 

So persons, in custody of the serjeant of the house of commons, can- 
not be bailed by him. 11. 1 Lev. 209. 

Nor, persons in custody of the serjeant of the marches. 1 Lev. 209. 

So B. 11. will not bail, where there is no remedy for bringing the 
person back again into custody, if there should be judgment against 
him. 

As, ill error of a conviction for deer- stealing, a defendant in execu- 
tion shall not be bailed in B.R. ; for if the judgment be affirmed, there is 
no remedy to have the defendant in custody, ll. 1 Sid. 28G. 2 Kcb. 43. 

So in error upon an indictment, by a person in execution for a fine 
to the king, he shall not be bailed. 1 Sid. 320. 

So in an homine replcgiando^ after an cloyigalm returned, the defen- 
dant being taken upon a capias hi KDithcrnnm shall not be bailed, unless 
lie confess the taking, and the custody of the })crsoii. I), lldy. 475. 

Yet a man in execution, &c. may be bailed in many cases in B. II. 
though not by tlic sheriff, &c. As, if ho brings error, attaint, audita 
querela^ Vide ante, (F 7.) Post, (F 10.) 

So, if a man be taken ujion .an excommunicato capiendo by the st. 
5 El. 23. he shall be bailed by'B. R. ihough not by the sheriff^ &c. 11. 

1 Bui. 122. 

And if he offers caution to the bishop ndparendum viandatis ecclesue^ 
a writ shall go to the bishop to take the caution, and deliver him ; and 
if he docs it not, a writ goes to the sheriff to deliver him. 2 Inst. 189. 

So, upon an excommunicato capiendx)^ a man may be bailed, while 
die return is under the consideration of the court. R. 1 Sal. 105. 

Yet this is in the discretion of the court, and may he refused. 1 
Sal. 106. 

So, in error upon an indictment, it may be refused. 1 Sal. 106. 

(F 10.) Who may bail. 

The court of B. R. bail in all cases at their discretion. Ante, (F 3, 4.) 

And therefore, in error before them of a judgment in C. B., if the 


(g) 1. Vide supra, as to criminal cases, — 2. Bail it is said is not dcmandable upon 
an attachment for non-payment of costs, being in the nature of an execution. Lofil. 
305. Vide supra. 


4 


error 
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error be apparent, the plaintiff in error, though he was in execution, 
may be bailed. Vide ante, (F 7.) 

So, in error of a judgment in Ireland. Pal. 286. 

In error to reverse an outlawry. Dy. 195. b. 

In error to reverse an outlawry, in an appeal. 1 Sid. 316. 

But after the record removed out of B. R. the court cannot bail. R. 
2 Cro. 108. 

So C. B. may bail in actions depending before them. 

As, in an attaint in C. B. by a defendant in execution, the court 
may bail. Dy. 193. b. 

And bail is usually taken de hene esse {h) before a judge at his chamber. 
Pr. Reg. 73. (f) 

And if the plaintiff does not except against it within 20 days follow* 
ing, it shall be filed and allowed as good. Pr. Reg. 68. Ray. 96. 

And it shall be taken as good bail before filing, till disallowed by the 
court. Pr. Reg. 70. 

And if the defendant does not file it, the plaintiff may. Pr. Reg. 73. 

The proper filazer, or his clerk, attends the court, or a judge, when 
the defendant puts in his bail ; otherwise, there shall he no bail. Pci 
Rule in C. B. Tr. 1 W. & M. Vide Rules and Orders of C. B. 104. 

But upon a writ of error out of B. R. the exchequer cannot bail ; for 
(they have no authority but to affirm, or reverse the judgment. R. Cro. 
El. 731. R. 2 Cro. 108. 

So, after a writ of error upon a judgment by the barons brought in 
the exchequer chamber; bail to the error shall be taken by the chan- 
cellor and treasurer, and not by the barons. Sav. 31. 

By the St. 4 & 5 W. & M. 4. justices of assize may take bail in any 
cause depending at Westminster, which shall be transmitted to one of 
the justices or barons of the court where the cause is depending. 


(A) 1. Special bail arc absolute or de bene me. — 2. In civil cases, they cannot be 
taken absolutely, without the consent of the plaintiif, or hit, attorney. R M 1654 

6.8. K.B. K.M.1654. S.11.C.P. Tidd,250. ^ -^.1004, 

(t) 1. In K. B. bail are put in before a judge in town at his chambers. — 3. And in 

actions by bill, their recognizance is taken by the judge’s clerk, on a bail-piece, made 
out by defendant’s attorney, aud stamped with a half-crown stamp, stating the term 
the county into which the writ issued, and the names of the parties, together with the 
names and additions of the bail, and the sum sworn to. Tidd, 247. — 3. In actions by 
original in K. B. special bail are put in before a judge in town with the filacer or his 
clerk, in the county where the action is laid ; or if there has been a ietUaum^ in the 
coun^ into which the canw issued. I East, 605, R. H. 21 G. 3. R. H. 22 G.3 
2 B. & P. 516.— 4. The defendant’s attorney first making out and delivering to hiin 
a note in writing, answering to the bail-piece by bill. Trye, 67, 8. — 5. In G P. bail 
should be put in with the filacer of the county into which the capias issued who 
attends to take them at a judge’s chambers. R. T. 1 W. & M. reg, 2. C. P. 2’ Blk 
1061. 2 B. & P. 516. — 6. And on being furnished with an abstract of the writ, and 
the names and additions of the bail, he will make an entry thereof in a book kept for 
that purpose. Tidd, 248. — 7. Or bail may be taken in the absence of the filacer 
upon stamped parchment, upon bringing a true abstract of the writ. Ibid. —8. The 
entiy of bail in the filacer’s book is of the term generally, which of course relates to 
the first dw of it ; and therefore in an action on a bail-bond, if the issue depend upon 
the date ot the appearance, the court upon an application by the plaintiff, will order 
the day of appearance to be entered in the filacer’s book, althouj^ issue has been 
already joined on the plea of compemt ad dim, 1 Taunt 23. — 9. At the time of 
putting in spedai bail in Both courts^ plaintiff's attoenw should deliver to offieer with 
whomlt is put io,. a rnmamim <My stamped. Tidd, 

247. 8. / r » 

The 
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The sheriff may bail upon an homine replegiando. Hal. P. C. 103. 

And by the st 23 H. 6. 10. he shall let out of prison on sufficient 
sureties persons arrested, &c. viz. the sheriff, and all other officers, and 
ministers aforesaid. And before are named sheriff, under-sheriff, sheriff’s 
clerk, steward, or bailiff of franchise (Ar), servant, or bailiff^ or coroner. 

* So the sheriff must bail a person arrested by process out of the shcrifiTs 
court in London. Cro. El. 

So the mayor, &c. of a corporation, any one arrested by process out 
of their court. R. Cro. El. 76. 

If a man be arrested upon process out of an inferior court, the seijeant 
may take bail for his appearance. 2 Cro. 94. 

But a mayor, &c. who is judge of the court, shall alone take bail 
to the action ; for bail being matter of record must be taken by the judge 
of the court. R. Cro. El. 76. R. 2 Cro. 94. D. Cro. Car. 196. 

Though it be said, tliat the bail before the serjeant was secundum con^ 
suetudinem viUiey it is not good. 2 Cro. 94. 

Or, the party may have a writ to the sheriff out of chancery, to boil 
him. F. N. B. 251. B. 

So the serjeant of the house of commons cannot bail. Semb. Hard. 
464. Vide ante, (F 4.) 

Nor the sheriff, upon an illegal process ; as, upon an attachment out 
of the court of requests. R. Cro. El. 646. Vide ante, (F 8.) 

By the st. 4 & 5 W. & M. 4. the justices of the respective courts of 
Westminster, or any two of them (whereof the chief justice to be one) 
may commission under the seal of the respective court whom they think 
fit, other than common attornies or solicitors, to take bail in any suit in 
the same court ; which bail-piece shall be transmitted to one of the juSr 
tices or barons of the same court, who on affidavit by one present at the 
taking, and fees, shall receive it as bail dc bene esse before the justices 
or barons of the same court. 

And such bail may be justified on affidavits taken before the same 
commissioners. 

And the commissioners may examine the cognizors of such bail on 
oath of the value of their estates. 

By rules upon this act, the affidavit of the bail being taken, may be 
before the justice to whom the bail is transmitted, or before a commis- 
sioner authorized by the statute to take affidavits in the same court. 
5 W. & M. Vide Rules and Orders of B. R. and C. B. 82. 109. 

And the bail-piece shall be transmitted to a justice of the same court, 
in B. R. within eight days, and in C. B. within ten days after the taking, 
if it be taken within 40 miles of London or Westminster ; if it be above 
40 miles, in B* R. within 15 days, and in C. B. within 20 days; or if the 
judge be in his circuity presently after his return. Vide Rules and 
Orders of B. B. and C. B. 82. 109. (/) 


(il) The sheriff cBsa^ot take bail for a person arrested by the bailiff of a liberty within 
hisGoun^. ST.R. 10. 

a l. It is said, that, notwithstanding these rules,, the bail-piece must, actually be 
with one of the judges on the sixth day after the return of the writ in K. R, or 
the mghth day in C. B.; or the baihbond may. be assigned. Imp. K. fi. 196 , 7. Imp. 
C. P. 189 .— 2. And where the actipn is by. originB4 m the K. R or C. B., the baih 
I^e being transmitted land allowed by the judge, should be filed with the filacer of 
the ebunw where the action is laid. 1 East, 605 . Imp. K. B; 594 . 1 Cromp. 54 . 
R. H. 6Ga. reg.9. B.M. IJG.l. R. M. 6 G. a# rega. C. 

And 
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And the commissioner must have a book, in which he shall enter the 
names of the defendant and his bail, and of tlic plaintifl^ the time, and 
by whom transmitted ; and in B. II. the name also of the defendant’s at- 
torney. Vide Hides and Orders of B. R. and C. B. 83. 110. 

To whicli hook the plaintiff or his attorney may resort, to inquire of 
the sufficiency of the bail. Vide Rules anil Orders of B. R. and C. B.* 
83.110. 

But in C. B. a copy of the writ, whereon bail is required, must be 
written on parchment, and upon that the recognizance ol‘ bail engrossed. 
Vide Rules and Orders of C. B. 108. 

And the plaintiff may except to (he hail within 20 days after its 
being transmitted, and notice to him or liis attorney of the taking. 
Vide Rules and Orders of B. R. and C. B. 83. 110. 

And upon exception, the delendant must put in better bail, or 
the bail given must justify themselves in court by aflidavit in court, 
or taken before a judge, or before the commissioner who took the 
bail. Vide Rules and Orders of B. R. and C. B. 83. 110. 

(G) Cfje manner of tailing ball. 

(G 1.) In criminal cases. 

Ill the case of felony, the bail shall be bound by recognizance, 
each in a sum certain (w), and the principal in double, that the prin- 
cipal appear at the next sessions, or gaohdelivery, 8tc. J3l ultra qui’^ 
libel eorum corptis pro cor pore. 4 Inst. 178. 

If a prisoner be brought up upon a capias and cepi corpus returned, 
the bail shall be, that he appear dc die in diem cl de termino in let'- 
minum quousque placUum termmeiur ct quitibet corpus pro corporc. 
4 Inst. 179. 1 Bui. 45. 

But if the prisoner be bailed before the return of the writ, the bail 
shall be only bound in a sum certain, and not corpus pro corp(m\ 
R. I Bui. 45. 

Bail for striking in Westminster- ball sedentr curia^ shall be body for 
body, (w) 1 Lev. 106. 

What bail will be sufficient. Vide post, (K 1, he.) {o) 

Bail in an appeal. Vide Appeal, (F — G 4. 6. 9 ) 

(G ^ 2 .) Ill civil actions. 

In personal actions the sheriff, &c. on an arrest shall take bail by obli- 
gation (p) in a reasonable sum, for the appearance of the defendant at 
the return of the process. 

Who 

(m) The st. 5 G. 2. c. 19. s. 2. is not satished by each of the sureties becoming bound 
in 25 /. each. 8 T. R. 217 . 

(n) The meaning of which terra is not that if the principal abscond, they are liable 
to tne same punishment that he would have suffered ; they are only liable to be 
amerced. Str. 2ii. 

(o) 1. In criminal cases, no justification is requisite; the bail therefore is absolute 
in the first instance. 2 Blk. 1110. — 2. Nor is any precise time fixed for giving notice 
of bail. Ibid. 

(p) 1. The st. 2.3 H. 6. c. 9. requires a security by bond or obligation. — 2. There- 
fore an agreement in writing made by a third person with tlie sheriff’s officer, to put 
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Who shall be sufficient sureties. Vide post, (K %) 

How an appearance shall be enforced. Vide in Pleader, (B 3.) 

And a bond, to appear at the return of the writ, ought strictly to 
pursue the writ {q) ; otherwise, it is void, if there be a material (r) vari- 
ance. R. 1 Vent. 233, 4*. 2 Jon. 46, 138. Vide Pleader, (W 25.) 


in good bail for the defendant at the return of the writ, or surrender his body to the 
officer, or pay the debt and costs, is void. 1 T. 11. 418. — 3. So is an attorney’s 
undertaking td the officer for defendant’s appearance. 7 T. R. 109. 2 Smith, .52. — 

4 . Or to give a bail-bond to the sheriff in due time. 4 East, 568.'— .5. The statute 
however only speaks of obligations given to the sheriff; and does not extend to such 
as are given to the party ; therefore an undertaking by the defendant’s attorney with 
the plaintiffy for delendant’s appearance, is good, and will be enforced by attachment. 

1 T. R. 418. 422. 4 East, 569. 2 Smith, .5.3. — 6. In the above cases then (where 
the security is void), if bail above be not duly put in, the sheriff is liable to an action 
for an escape. — 7. Nor will the court relieve him by permitting him afterwards to put 
in and justify bail. 7 T. R. 109. — 8. Or to surrender. 2 Mars. 261. 4 M. & S. 397. 

— 9. Nor after the plaintiff has recovered against the sheriff for the escape, will the 

court proceed summarily against the attorney, to make him pay the debt and costs for 
his breach of faith. 4 East, 568. 2 Smith, 52. — 10. Not* can the shci^iff or his officer 

sue defendant for money pai<l when discharged without a bail-bond, and they, froin 
his non-appearance, compelled to pay debt and costs. 8 East, 171. Peake, N.P.C. 
143. 1 Esp. 383. — 11. The bond must be made to the sheriff. Dyer, 119, 20. 

10 Rep. 100. Cro- Eliz. 800. W. Jones, 138. Palm. 578. 2 Lev. 125. Fort. 371. 

— 12. And by his name of office. Ibid. Tidd, 228. — 13. By 43 G. 3. c. 46. persons 
arrested upon mesfie process may, in lieu of bail to the sheriff, deposit in his hands, by 
deliyering to him, his under sheriff, or officer to be hy him appointed for that purpose, 
the sum indorsed upon the writ, and lo/. for costs ; to be paid by sheriff into court; 
and repaid to defendant on his perfecting bail ; or on his neglect, then to plaintiff. 

14. On payment of money to sheriff on arrest, it will he presumed to have been paid 
under this statute, unless a discharge, or some iw?knowleugmcnt in writing, be given 
to defendant for debt and costs. 1 Smith, 127.— 15. And where deposit is by third 
person, repayment, on bail being perfected, will be made to him. 1 Smith, 1'’5. — 

1 6. Defendant having put in, but not perfected hail above, and rendered in their dis- 
charge, is entitled to repayment. 3 M. & S. 283. 4 Taunt. 669. — 17. II defendant, 
being arrested by a wrong name, pay the deposit, witliout prejudice, nayinent to 
plaintiff, on defendant’s omission to put in aud^ perfect bail, will not be ordered. 

5 Taunt. 623. — 18. Making this deposit cannot, in pleading, be described as giving 
bail. 4 Camp. 213. 1 Stark. 48. 

(^) 1. The bond must be conditioned for defendant’s appearance at the return of the 
writ, and for that only. Cro. Eliz. 862. 4 Bac. Abr. 462. — 2. Therefore it is void 
if single without any condition at all. Dyer, 119, 20, lo Rep. U)0. Cro. Eliz. ttOO. 
W. Jones, 138. Palm. 378. 2 Lev, 1 23. Fort. 37 1. — 3. Or with an impossible con- 
dition. 3 Lev. 74. 1 Str. 399. Fort. .363. 2 T. R. 569.-4. Or the condition be 

not for the defendant’s appearance. Dyer, 119, 20. 10 Rep. .100. Cro. Eliz. 800. 

W. Jones, 138. Palm. 378. 2 Lev. 123. Fort. 371. — 5. Or be for that and some- 
thing else. Ibid. — 6. So if executed before the condition filled up. 3 Camp. 181. 

7. And where the objection is apparent upon the declaration, or upon oyer, defendant 
may demur, or move in arrest of judgment. 2 T. R. 569. — 8. Where it arises from 
extrinsic circumstances, these may be pleaded specially. Ibid. — 9. Or where it *as 
that bond was executed after return of writ, may be insisted upon under the plea of 
non est factum, 4 M. & S. 338. 

(/*) 1. In tlie condition of a bail-bond it is sufficient to state, the time and place of 
appearance, and names of the parties ; alt other allegations are surpliisijge, and there- 
fore, though mistatcnients, will not prejudice. 6 T. R. 702. — 2. So if the bond be, 
in its essential parts, substantially good, it cannot be avoided for any trifling informality, 
or variance of the condition from the writ, in the description of the plea, or of the 
time, or place, of appearance. — 3. Thus, where the writ was to answer the plaintift in 
a plea of debt for 320/. or in a plea of trespass with an ac etiam, and the condition 
was to answer the plaintiff in a plea of debt or trespass gencrallxf, or without mention- 
ing the plea at all, the variances were held immaterial. Cro. Jac. 286. 2 Lev. 123. 

2 Show. 51. T. Jon. 137, 8. 6 Mod. 122. 10 Mod. 327. Atkinson v. Saunderson, 
Tidd, 229. n. Sed vide 2 Lev. 177. — 4. So where sheriff upon an original writ in a 
plea of trespasf on the case on promises, took a bail-bond conditioned tor the defend- 

VoL. 11. C 



18 BAIL. 

At the return of the process, the defendant shall give bail to the aef 
tion. 

If common bail is sufficient, he only files it ; for it is no bail ’till filing. 
Pr. Reg. 73. 

If special bail be required, the plaintiff may enter a ne recipiatur with 
the philizer, with whom the bail shall be filed. C. Att. 4*5. 

If special bail be given in B. R. the bail are bound by the recogni- 
zance, (but not in a sum certain (s), that if judgment be given, and tlie 
defendant do not pay the condemnation, nor render himself to prison, 
tunc (lebituyn reciiperalum sit against the bail, &c. 2 Cro. 450. {t) 

But in C. B. the bail is bound in a sum certain, to the value of the 
debt or damages in the writ (7^). 2 Cro. 645. Cro. Car. 481. (.r) 

Yet the defendant himself need not be bound with his bail. R. 
1 Sal. 3. {ij) 

In an account before auditors, the defendant shall be bailed, and the 
bail bound, that the defendant appear r/c die in diem before the auditors, 
and afterwards in court, and if he be found in arrear, that he pay, or 
render liimsclf. Lut 49. 60. Cro. El. 82. Vide in Accompt, ( E 8.) 

ll‘ an action be removed by habeas corpus into C. B. the bail shall be 


ant’s appearance, to answer the plaintiff in a plea of trespass, the court held it valid. 
6 T. U. 702. — 5. So where the writ in trespass was to appear before the lord the king 
at Westminster, and the condition was to appear before the justices of the king’s 
bench at Westminster. 2 Lev. J80. T. Jon. 46. 2 Vent. 237. — 6. So where the 
writ, by original, was returnable before tlie lord the kin^, wheresoever he shall then be 
in England, and the words wheresoever, &c. were omitted in the condition. 2 Str. 
1155 — 7. So where the condition, in an action by original, was for appearance before 
the king at Westminster. !) East, 5.5. — 8. But a condition for appearance before lii< 
said, majesty at Westminste r, is a fatal variance where writ is returnable before bis 
majesty’s justices of the bencli, at Westminster. 2 Mars. 2.58. 0 Taunt. 551. — 

9. And by the allegation, ” his majesty’s court of the bench at V/cstminster,” the 
common bench must be intended. 3 M. & S. 166. 

(s) 1. That is in suits by bill. — 2. In suits by original, the recognizance is taken in 
a penalty or sum certain, being double the amount of the sum sworn to. Tryc, 121,2. 
— 3. Or one thousand pounds beyond that sum, if it exceed one thousand pounds. 
R. M. 51 G. .7. K. B. 13 East, 62. . 

(f) 2 Biilst. 232, Cro. Jac. 645. Cro. Car. 481. 2 Salk, 5G4. 

(w) Where defendant is held to bail under a judge’s order, the recognizance must 
be taken in double the sum expressed in the order, i B. & P. 205. 

(a;) 1. In the exchequer, as in the other courts, if the debt sworn to exceeds one 
thousand pounds, the recognizance shall be in one thousand poumls beyond that sum. 
M. 51 G.3. Wightw. 115. — 2. Previous to which regulation, and where the sum 
sworn to wa& large, the court liavc permitted more than two bail to be put in. Wightw. 
110. — 3. Accordingly three bail were allowed to justify. Forrest, 1.78. — 4. But re- 
fused. 2 Blk. 1122. — 5, Notice that A. B. and C. or two of them will justify, bad in 
R. B., secus in C. P. Lofft. 26. 2 Blk. 1122. — 6. Notice of three bail good. Id. 252. — 
7. A recognizance given for oncof two joint defendants, drawn up as in a cause against 
himself alone, is u nullity, l M. & S. 199, — 8. A recognizance of bail given in an 
action against two, in case the said C. and D. should happen to be condemned, is for- 
feited by the condemnation of cither. 4 M. & S. 33. — 9. The validity of a recogni- 
zance duly given, docs not depend upon the affidavits of sufficiency. 5 Taunt. 663. — 

10. When a recognizance of bail in C. B. is put in suit in the exchequer, the plaintiff 
can have no advantage which he would not have had in the former court. 1 Anst. 47. 

(i/) 1 . Formerly the defendant in thoC, P. might have entered into the recognizance 
of ^il liimsclf, and in that case he was bound in double the sum sworn to, and each 
of the bail in tho single sum only. ii. io Mar. 5 W. & M. s. 1. I B. & P. 206, 7. — 
2. But now he cannot ; and the bail sliall each of them enter into a recognizance in 
double the sum sworn to, or one thousand pounds beyond that sum, if it exceed one 
thousand pounds. R. E. 36 G. 3. 1 B. & P. 530. M. 51 G.3. 3 Taunt. 341. 

12 bound. 



JVfien bail shall he filed. 10 

bound, that the defendant appear upon eight days notice and plead, and 
if he be condemned, that he satisfy, or render himself, &c. 2 Cro. 97. 

Vide post, (H — I.) 

How bail shall be given in an amlita querela. Vide Audita Querela^ 
(E 4*.) 

• By the st. 3 Jac, 8. in error of a judgment in debt on a single bond, 
or bond for payment of money, or in debt for rent, or any contract, 
no execution shall be stayed, unless the defendant be bound with two 
suincient sureties in a recognizance of double the sum rcjcovcrcd, to pro- 
secute the error with effect, and if judgment be affirmed, to pay the debt, 
damages, and costs of the former judgment, and also the damages and 
costs to be awarded for delay of execution. 

And by the st. 13 Car. 2. 2. and 16 & 17 Car. 2. 8. in error in other 
actions. Vide for this in Pleader, (3Bl2.) 

But if the plaintiff in error was in execution, tlie bail shall not be 
bound, that he render himself again in execution. K. Dy. 193. in 
inarg. II. 3 Leo. 113. 

Bail cannot be for part of a debt, but it shall be for the whole. 1 Bid. 
107. 

And if it be for the execution only, it shall be amended, and made 
bail for the judgment as well as the execution. 11. 1 Bui. 107* 2 Cro. 
272. 

If bail for one defendant be in Michaelmas term, for another in Hil- 
lary, it shall be amended, and made of the same term ; for the plaintiff 
cannot proceed upon a joint action against two defendants, upon bail 
filed in several terms. Lat. 183. 

Vide ante, (F 10.) 

(H) (Dtaften Ml Utall be fifeb. 

By the st. 5 & 6 W. & M. 21 {z) common bail shall be filed (a) with- 
in eight days (6) after the return of the process, upon pain of 5l. for 
which judgment and execution shall be immediately awarded. 

And the defendant docs not appear, ’till he files common, or spe- 
cial (c) bail. Vide in Pleader, (B 1.) (d) ' 

And 


(z) 5 0. 2. c. 27. s. 1 . ^ 

(a) 1. In K. B. they arc entered upon a piece of parchment, called a bail-piccc. 
Tidd. 245. — 2. Which is stamped with a half-crown stamp. 4H G. 5. c. 141). 55 (^. 5. 

184.-5. And filed with the clerk of the common bails ; who js required to mark 
the hail-picces numtTically as they are received. R. E. .50 0.5. 5 T. R. GGO. 

I. In C. B. the appearance is entered with the filacer upon a jjraajie ol appearance, 
heiii" made out and delivered to him, on unstamped paper, which he enters in a book 
for that purpose. Imp. C. B. 21G. . 

(h) I . Which in K. B. are reckoned exclusively ; and Sunday is not accounted as 
one of them, l Burr. 5G. Tidd. 245.-2. In proceedings by original, they arc 
reckoned, not from the return day, but the quarto die poU. Imp. K. B. 592. 5. In 

G. B. they arc reckoned from the return day, not from xXm quarto dte post. Imp. 
C. B. 216, 17. Pr. Reg. 32. Tidd. 246. ^ i r j r 

(e. 1. Bail above arc in general put in at or within a certain number ol days alter 
the return of the writ; but may be put in before for the purpose of surrendering de- 
fendant. 8 T. R. 456. Barnes, 81. 83. —2. And where he is in custody, they are 
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BAIL. 


And \ill he appears in B. R. or a committitur be entered upon tlie 
roH, the plaintiff cannot declare against him. Vide ibidem. 

Nor, in C. B. 'till he files bail, or be brought into court by habeaa 
corpus. Vide ibidem. 

And by the course in C. B. where the action is removed by habeas 
corpus, bail shall be given before the action be depending in cour|:. 
2 Cro. 97, 98. ^ 

And if common bail be not filed, the attorney shall be punished. 1 
Rol. 372. 

And upon motion it may be entered, though the attorney be dead. 
1 Rol. 372. 

If common bail be not filed in eight days, upon producing the writ 
and return, and a certificate, that it was not filed, tliere shall be judg- 
ment for the 61. without more, nisi^ &c. 5 Mod. 392. 

Yet if bail be filed in B. U. the last day of the term in which the bill 
is filed, it is good. 11. Hob. 70. 1 Rol. 333. A. 2 Cro. 384«. 

And if no bail be filed, it is not error. R. Hob. 264, .5. R. cont. 
Cro. El. 894. 11. acc. 2 Cro. 568. R. cont. Mo. 694. Semb. cont. 

Cro. El. 223. 

If bail be filed in one term, and another added the next term, it shall 
be bail only of the last term. 1 Sal. 100. 

Bail in an action upon an arrest shall be entered and filed in the 
office of the philizer, by whom the process was imule. Comp. Att 45. 

Bail upon an habeas corpus, or writ of pi ivilege, shall be entered in 
the prothonotary’s office, from which the habeas corpus, or writ of pri- 
Icge issued. Comp. Att. 45. 

Vide ante, (F 10.) 


(I) 05811 in ait habeas corpus. 


Bail upon an habeas corpus shall be before declaration. R. 2 Cro. 
97. 


county, within six days after the return of the process. R. M. 8 Ann. 1. K.B. ; former 
rule £. 11 VV. .’5. reg. 2. K. B. — 4. Or (ptmio die pod by brigirial. ^ T. U. .377. — 
5. And if cither the fourth or sixth day fall on a Sunday, the defendant has all the 
Monday following to put in hail. R. M. 8 Ann. 1. (b) K. B. 2 Str. 782. 91 4. — 6. But 
excepting Sunday, bail above may be put in on a dies mm jundirus, as on the second 
of February, which is considered as a day for such business as is transacted at a judge’s 
chambers. 5 T. R. 170. — 7. In the C. B. upon process returnable the first return of 
the term, special bail should be put in within four days, in London or Middlesex, or 
in any other city or county within eight days after the appearance day, or quarto die 
post of the return of the process, exclusive of the day on which it is returnable. 
2 H. Bl. 276. — 8. But on process returnable the second or any other subsequent 
return of the term, special bail should be put in within four days in London or Mid- 
dlesex, or in any other city or county within eight days exclusive after the return of 
the process, or day upon which it is actually made returnable. White v. Girdlcr, 
Tidd. 245. n. Imp. C. P. 19C, 7. R. T. so G. .3. C. P. Imp. C. P. J 73. 188. 196, 7. 
— 9. And in either court, if any farther time be required, for putting in bail, it may 
be obtained by taking out a summons for that purpose ; and the judge will make an 
order, upon the terms of putting the plaintiff' in the same state as he wouM have been 
in if bail had been put in in due time. Tidd. 245. 

(d) 1. Common bail are particularly required in ejectment, for the casual ejector. 
R.l*. 14 Car. 2. R. M. 53 Car. 2. — 2. And to authorize jndgments by warrant of 
attorney, default, or won sum informatus. R, H. 1 W^ & M. R. T. 4 W. & M. 
Tidd. 244. 

13 If 
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TFhat bail ^hall be sufficienL 

If there be an habeas cdtipus to an inferior court in London, or within 
jSve miles, to remove a cause, the defendant ought, within four days after 
allowance of the writ, to give notice to the plaintiif, or his attorney, or 
such as enters the plaint, in writing, of the names and addilions of the 
b^iil, and before wliat judge, and when it will be olfcred. Vide Rules 
and Orders of C. B. 16. ' 

If the plaintiff* or his attorney cannot be found, the notice shall be 
to the chief clerk in the inferior court, or his deputy; and there shall 
be an affidavit of this, before the bail be taken. Vide Rules and Orders 
of C. B. 16. 

If there be no exception to the bail within 28 days after tender, upon 
an affidavit of notice, it shall be filed. 1 Sal. 98. Vide Rules and Or- 
ders of C. B. 16. which mentions 20 days. 

And if it be not filed within four days after the 28, upon a certificate 
thereof, a procedendo shall be granted. Vide Rules and Orders of 
C. B. 16. 

And where the habeas corpus is n^tiirnable immediate^ there shall be 
a procedendo^ if bail be not given within eight days. Vide Rules and 
Orders of C. B. 16. 

An habeas corpus to tlic courts of London, or other inlerior court 
within five miles, may be returnable immediate. Comp. Att. -16. Vide 
Rules and Orders of C. B. 15. 

So, in all removals by habeas corpus, bail shall be given, if there was 
bail in the inferior court. Mod. Ca. 242. 1 Sal. 98. 

So an executor, who has found bail in an inferior court, shall find 
bail, but not to pay the condemnation, but for appcaraiiec only, if the 
plaintiff’ declares within two terms. 1 Sal. 98. 

But the bail in an inferior court will be good in a superior; for the 
party might have excepted to it there; except in London. J Sal. 97. 

So an executor may be excused without bail, though the removal be 
by habeas corpus. Sernb. 1 Sal. 98. 101. 

Or, if the' cause of action in the inferior court be vexatious. Seinb. 
per Holt, 1 Sal. 101. But this is cause for diminution of the sum in 
which the bail are bound, not for excusing bail. 1 Sal. J02. 

So, ii'bail is not given iii eight days after the habeas corpus allowed, 
a procedendo shall be avvarded by the barons at any time before bail. 

■Bail in an uiuliUi querela. — Vide Audita Querela. (E4.) 
(K) ailliat bail jsball be suflictent. 

(K 1.) In criminal cases. 

In criminal cases, the bail shall be in a sum certain, ov corpus pro 
corpore, Hal. P. C. 97. 

By the st. W. 1. 15. that shall be sufficient bail (c), for which the 
sheriff* will answer. 

And therefore, there ought to be two at least. H. P. C. 97. But 
ustially there arc four. Pr. Reg. 68. {/) 


(e) Defendant’s attorney may be his bail. Doiigl. 467. n. 

(/ ) As in felony; ihoiiti;h it is in the discretion of the court to take fewer ii llicy 
think them sufiBcient. LiSit, 29, 30. 

C 3 The 
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And in felony they shall be subsidy-men. H. P. C. 97* 

And the sum shall be 401. at least. H. F. C. 97. 

But a justice of peace may take money, as a pledge for the surety of 
the peace. Cro. Car. 446. 

• 

(K 2.) In civil actions. 


By the st. 23 H. 6. 10. the sherifF, &c. shall let to bail, upon reason- 
able sureties of sufficient persons, having sufficient in the same county. 

And therefore, the sheriff shall take sufficient sureties for his indem- 
nity. Cro. El. 624*. 

Yet if he takes only one surety, it is good. Per Poph. Cro. El. 624?. 
R. Cro. El. 672. 808. 852. 862. Cro. Car. 4.46. (g) 

And if the bail swear that they are sufficient, and afterwards confess 
that they were not so in court, they shall be put in tlie pillory. Cro- 
Car. 146. 

So, if the sheriff takes bail, who has nodiing within the county ; it is 
at his peril, and tlic bail stands. R. Cro. El. 808. 852. 862. 

So bail, given to the sheriff, will be (A) sufficient bail {i) to the actioii- 


(^) 1. 10 Rep. 100. 7 Taunt. 28. — 2. In like manner, a replevin bond executed 
by one surety, is nevertheless available against him. 2 Mars. 352, 7 Taunt. 28. 

(A) 1, In K. B. if bail to the sheriff become bail above, plaintiff is not at liberty to 
except to them, offer he has taken an assignment of the hail bond. 7 Mod. 62. 117. 
6 Mod. 122. U. M. 8 Ann. rcg. 1. (c). R. G. 5 G. 2. rcg. 1. (a). K. B. — 2. But if 
exception be taken to the bail, before the bond is assignvd^ they arc bound to justify, 
notwithstanding such assignment. 11 East, 321. — 5, In C. B. it is a rule, tliat in nil 
cases where bail bonds shall be taken, and the same bail is put in above, the pluintiif 
intw except against such bail. R. M. 6 G. 2. reg. 2. C. P. Barnes, G3. 2 Wils. 6. 

(i) 1. The general qualification of bail above is, that they should be housekeepers, 
or freeholders ; and respectively wbrth double the sum sworn to, or lOOO/. beyond that 
sum if it exceed J OOO/., after payment of all their debts. Tidd. 250. — 2. But provided 
they are housekeepers, the rent of their houses is immaterial, though it be under lot. 
Lotft, 148. — 3. Nor is it necessary that they should have been assessed to the poor’s 
rate. Id. 328. And a person occupying a house for a limited period, for which he 
pays neither rent nor taxes, is good bail. 2 Price, 8. — 4. And in C. B. the plaintiff 
may waive the qualification of the bail, being housekeepers or freeholders. 5 Taunt. 
174. — 5. It is also a general rule, in both courts, that no attorney shall be bail in any 
action or suit depending therein. R. M. 1654. s. 1. R. M. 14 G. 2. rcg. 1. K. B. 
R. T. 24 Eliz. s. 8. R. M, 1654. s. 1. R. M. G G. 2. rcg. 5. C. P. — 6. Nor their 
clerks. Cowp. 828. Dougl. 466. Mason v. Caswell, Tidd. 251. n. 2 East, 182. 
Vide 1 H. B. 76. 2 H. B. 349. 1 B. & P. 356. 2 B. &P. 49. 564. 1 Taunt. 162. 

164. — 7. But an attorney, or his clerk, has been allowed to become bail, in order to 
surrender defendant immediately, without justification. Tidd. 251. 2 Blk. liso. — 
8. So no person indemnified by defendant’s attorney shall be bail. R. H. 17 G. 3. 
C. B. 1 B. & P. 103. Preston v. Bindley, Tidd. 251. n. — 9. Though indemnity from 
another person is no objection. I B. & R 21. — 10. So no sheriff’s officer, bailiff* or 
other person concerned in the execution of process, shall in either court be permitted 
to be bail. R. M. 14 G. 2. rcg. 2. K, B. 2 Str. 890. 1 Barn. 417. Lofft, 153. 

R. M. 6 G. 2. reg. 7. C. P. 2 Blk. 799. 2 B. & P. 150. — 1 1. A rule that has been 
applied to the keener of the Poultry Compter. Dougl. 466. — 12. And Marshulsea 
court officers. Tidd. 251.^ — 13. But it is not a sufficient ground for rejecting a person 
as bail, in C. B., that he is described to be of A. in the county of B. gaol-keeper, 
2 B. & P. 150. — 14. If a person who, by the rules of the court, is not permitted to 
become bail, is put into the liail-picce, and not excepted to, the plaintiff in the king’s 
bench cannot take an assignment of the bail bond and proceed upon it, as if no bail 
had been put in. Dougl. 466. 2 East, 181. — 15. But in C. B. if an attorney be put 
in as bail, even though another person be afterwards added in his stead, the plaintiff 



What bail shall be sufficient. ^23 

The court may accept money deposited, in lieu of bail. Pr. Keff. 

66. (k) ^ 

But an infant shall not be acccjHed for bail. Pr. Reg. 68. 

Nor a person who claims privilege; as, a tipstaff* in chancery. 1 Sid. 

. 68 . (/) 

(K 3.) When common bail. 

The sum in bail, taken upon tlie st. 23H. 6. JO. shall be pro- 
portioned to the cause of action. 1 Mod. 16. 

By the st. 13 Car. 2. 2. the bail tor apj)earaucc shall not be 
bound in a penalty above 40/. if tlie cause of action be not particularly 
expressed. 

Before that, it might be to any sum the sheriff pleased. II. 2 Cro. 
286. 

And upon appearance, common bail shall be taken, unless the debt 
be above 10/. Pr. Reg. 72. 

Or, in debt of a greater value, if the defendant be not taken, but 
surrenders himself upon the exigent. Sal. 496. 

Or, appears upon a summons, attachment, or distress. 1 Mod. 236. 

Or, upon a supersedeas quia impt'oeide. 

So, by the st. 12 Geo. 29. (m) in any process, where the cause of ac- 
tion amounts not to the 10/. (w) and in inferior courts, where it amounts 
not to 40.S. 

Or, if it amounts to more, if there be no (o) affidavit (p) of the cause 
of action. 

So 


may treat the bail as a nullity, ami take an assignment of the bail bond, or proceeil 
against the shcriE 1 B. & P. J5(). 2 B. & P. .5(>4. 1 Taunt. Ida. 164, Jackson v. 
llillas, Tidd. 252, — 1C, If however the plaintiff except to the added bail, who there- 
upon justifies without opposition, the court will not set aside the rule of allowance. 
1 Taunt. 162. — 17, Foreigners arc not admitted to be bail, merely in respect of pro- 
perty abroad, not liable to the process of the court. 4 Burr. 2526, 7. Lofft, .74. 147. 
Vide 2 Blk. 1327. — 18. Bail may justify in respect of personal property (money) in 
England, and real property (a house) abroad. 4 M. & S. 173. — 19. So a native of En- 
gland in respect of property partly at home and partly abroad. Id. 371. — 20. Secus, if 
wholly abroad. Ibid. Forrest, 138. Vide 1 Blk. 444. 2 Blk. 957. 1323. 

(/:) !. 1 Taunt. 425. — 2. Vide supra, p. 17. n. (p) 

(/) Nor in C. B. can a peer or member of parliament. 4 Taunt. 249. 2 Mars. 252. 
(vi) 1. Amended by 5 G, 2. c. 27. — 2. Made perpetual by 21 G. 2. c. 3. — 3. And 
extended to inferior courts by 19 G. 5. c. 70 — 4. 

(») 1. By 51 G. 7. c. 124, no person shall be held to special bail, upon any process, 
issuing out of any court, where the cause of action shall not have originally amounted 
to the sum of fifteen pounds or upwards, exclusive of any costs, charges, or cxpcnccs, 
that may have been incurred, recovered, or become chargeable in or about the suing 
for or recovering the same, or any part thereof, except where the cause of such action 
shall arise or be maintainable upon or by virtue of any bill of exchange or promissory 
note, when the parly maybe held to bail the same as before the act — 2. Which 
statute does not avoid the proceedings where plaintiff arrests for fifteen pounds, and 
recovers less. 7. Taunt. 435. 1 B. Moore, 131. — 3. By 11 & 12. W. 3. c. 9, no 

sheriff shall hold any person to special bail, in Wales or the counties palatine, upon any 
imiing out of the courts at Westminster^ unless an affidavit be first made and 
filed of the cause of action, and that the same is twe^ity pounds and upwards ; iior 
shall bail be taken for more than the single sum expressed in the affidavit. 

(o) 1 . But the statutes, except the limitation of the sum for which bail may be do* 
manded, are not restrictive of any authority antecedently c.xerdsed by the courts, iu 
respect to the holding to bail, but only of the act of the plaintiff. 8 East, 370. — 2. 
And as that authority was to receive affidavits sworn out of England, and verified here, 
ibr the purpose of making orders thereon to hold defendants to special bail. 8. Mod 

C 4 322 
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322. Barnes, 466. sed vide Str. 1209. 2 Burr. 655.-3. So this practice has ob* 

tained since. 8 East, .764. — 4. And by the same reason, court or judge may order 
special bail in actions for unliquidated damages. Tidd, 167, 8. 

(p) 1. The affidavit may be made by the plaintiff, his wife, or a third person. 1 Wils. 
339. 1 B & P. 1. — 2. And by one or by several persons. — 3. The affirmation of a 

^aker is sufficient to hold to bail. Cowp. .782 ; and see Willes, 292 n. — 4. And in 
C. B., an affidavit by a third person need not state any connexion between the depo** 
nent and the plaintiff. 1 B. & P. 1. 4 Taunt. 231. 5. But the affidavit or affirmation 
must be made by some person legally competent to be a witness, and therefore is bad 
if made by one convicted of any infamous crime. 5 Mod. 74. 2 Salk. 461. Barnes, 79. 
Pr. Reg. 49. Str. 1148. 2 Wils. 225. Sed vide Barnes, 116. — 6. The time, place of 
abode y and addition of every person making tho affidavit must be inserted therein. 
R. M. 15 Car. 2. K. B. ; East, 18. 330. 4 Taunt. 154. Vide 6 Taunt. 73. — 7. In 
K. B. however deponent may be described us “ of the city of London, merchant." 
3 M. & S. 165. — 8. So “ gentleman of Chelsea,” is sufficient. 2 M. & S. 475. — 
9. And in C. B. the addition of*' manufactiirer” will do. 3 B. & P. 550. — 10. But 
K. B. will not try the real place of plaintiif‘’s abode upon affidavits. Tidd. 182. n. — 
11. Nor need defendant’s addition or description be inserted. Ibid. — 12. Plaintiff’s 
clerk being the deponent may state his place of abode to be the office where he is em- 
ployed the greater part of the day, though at night he sleep at another place. 1 M. & S. 
103. — 13. And a foreigner whose general residence is abroad, and who only landed 
here for a temporary purpose, may properly describe his place of abode to be in his own 
country, anth not at the place where the affidavit was sworn. 3 East, 154. — 14. So 
where a deponent had been a few days before discharged out of prison, but by per- 
mission had still continued to lodge there at night, having no other place of residence, 
his describing himself Aojid fide as late of such a prison is well. 1 1 Eust, 528. — 15. But 
a deponent who has left one place of residence and resides at another, cannot regularly 
describe himself as late of the former. Ibid. — ic. The affidavit may be sworn before 
a judge, or commissioner of the court, authorized to take affidavits, by virtue of the 
statute 29 Car. 2. c. 5. or else before the officer who issues the process, or his deputy. 
12 G. 1. c. 29. — 17- And it may be sworn before a commissioner, although he be con- 
cerned as attorney for the plaintiff’ R, E. 15 G.2. reg. 2. K, B. R. E. 13 G. 2, C.P. 

— 18. But a special capias issued upon an affidavit sworn at the bill of Middlesex 
office, is irregular, 1 M. & 8. 230. — 19. There being no action depending in court, 
at the time when the affidavit is made, it ought not regularly to be entitled in a cause. 

— 20. And in one case, K. B. discharged the defendant out of custody on common 

bail, upon account of its being so entitled. 6 T. R. 640. Et vide Say. Ren. 218. — 
21. But in a subsequent case, they thought, that as the practice hud obtaineci so long 
of adding a title to affidavits of this kind, it would be too much to determine, that 
such practice had been erroneous. 7 T. R. 321. — 22. A rule of K. B., however, has 
since been made, that affidavits of any cause of action, before process sued out to hold 
defendants t« bail, be not entitled in any cause, nor read, il filed. 7 T. R. 454. — 
23. And in C. B., if an affidavit to hold to hail he entitled in a cause, it is had ; and 
defendant will be discharged on a common appearance. 1 B. & P. 36. 227. — 24. It 
need not be entitled as of the court. 7 T.R. 451. — 25. But in K. B., if it be not so 
entitled, but only subscribed with the words ** by the court,” at the bottom of the ju- 
rat, it is not sufficient. 3 M. & 8. 157. — 26. Though where the name of one of the 
judges of that court is affixed to the affidavit, it will entitle the party to read it, as 
sworn in court. Id 157, 8. 13 East, 189. 8cd vide 1 B.<!t P. 271. — 27. An affi- 

davit made abroad, out of the king’s dominions, is put upon the same footing ns an 
affidavit sworn in Scotland or Ireland, which, though not sufficient of itself to autho- 
rize an arrest, will be a good ground for applying to the court or a judge, for an order 
to hold the defendant to special bail. 8 Ea.st, 364. — 28. Such an affidavit, however, 
ought to contain all the requisites that arc essential to affidavits ibr holding to bail in 
England ; and therefore it was deemed necessary to state in an affidavit made in Ire- 
land, for the purpose of arresting the defendant in this country, that he had not made 
a tender in bank notes. 7 T. R. 376. 1 B. & P. 132 — 2.o. It has been said, that 

where an affidavit of debt is made in Scotland or Ireland, the party verifying it must 
swear, “ that it was made by the plaintiff; that the hand-writing subscribed thereto 
is of his own hand-w riting ; that the said affidavit was made and taken before a magis- 
trate who, deponent believes, had competent authority to administer an oath ; and 
that the hand-writing of the person subscribing the said affidavit, is the hand- writing 
of such magistrate, l SeJion. Prac. 107. 1 Lee, Pr.Dict. 18. — 30. But in practice 
it is deemed sufficient, where the affidavit of debt is made in Scotland or Ireland, to 
swear to the hand-writing of the judge before whom it was made. — 31. And accord- 
ingly, where an affidavit of debt contained no place in the jurat, but purported to be 
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sworn before the C. J. of K« B. in Irehuid, and to be signed by him, and such si^ature 
was verified by affidavit here ; held, that it was a sufficient foundation for a jiuigc’s or- 
der. 1 M. & S. 302 . — 32. Though if an affidnvit of debt be made abroad, out of the 
king’s dominions, it is usual to swear to the Other circumstances before stated. 7 T. 11, 
25J. Haydon v. Federici. Tidd, 185. n. 8 F.Hi>t, 364. — 33. The affidavit must be 
direct and positive, that the plaintiff has a subsisting cause of action ; and tiiercfore, 
^if it be merely by way of argument, or reference to books or accounts, &c. or as the 
party making it believes, it will not in general be sufficient. 2 Str. 1157. 1209. 1219. 
1226. 1270. 1 WiJs. 121. 231. 279. 339. Say. Rep. 59. 2 Burr. 655. 3 Burr. 1 447. 

1687. 4 Burr. 2126. Brown V. Phepoe, Tidd, 185. n. iT. 11. 716. 2T. 11.55. 

3T. R.575. 5T. R. 364. Barnes, 87. Sed vidc3Wils. 154. 2 Blk. 740. 34. But 
an affidavit that defendant is indebted as plaintiff computes it, is good. 2 Burr. 1032. 
Sed vide 1 T. R. 717. — 35. And where plaintiff sues as executor or administrator, 
or ns assignee of a bankrupt, it is sufficient for him, (or for a clerk of the testator. 

Etherington V. , Tidd, 185. n.) to swear that defendant is indebted, as appears 

by books, and as he verily believes. 4 Burr. 1992. 2283, Brown v. Phepoe, Tidd, 
185. n. 1 T. R. 83. 4 T. R. 176. s T. R. 419, 20. 2 B. & P. 298. — 36. But even 

in that case, a mere reference to books, &c. unsupported by the party’s belief, is not 
sufficient. 2 Str. 1219. 1 T.R. 83. — 37. So an affidavit by an executor of a debt 

due to bis testator, as appears from a statement made from the testator’s books, by an 
accountant employed by the deponent, is bad. 1 Price, 402. — 38. A co-assign(;e of a 
(lebt, arising out of bills of exchange in his own possession, may sue iu the name of 
tile original creditor, and hold the defendant to hail on his own affidavit, swearing po- 
sitively as to all the facts, which are within his own knowledge, and to the best of his 
knowledge and belief, as to such as are within the knowledge of his principal and co- 
u&sigiiccs. 8 T. R. 418. — 39. And where the assignee of a bond swore, that the obli- 
gor WHS indebted in ninety pounds for principal and interest upon the bond, as be be- 
lieved, the affidavit was deemed sufficient. 1 Wils. 232. — 40. But in such case it is 
usual for the obligee and assignee to join in an affidavit, stating the execution of the 
bond, the assignment of it, and how much is due for principal and interest. 2 B. & P. 
355. — 41. The affidavit must be certain and explicit, as to the nature of the cause 
of action. — 42. Therefore, an affidavit, that the defendant is indebted to the plaintiff 
in such a sum, witliout more, is bad. 1 H Bl. 10. — 43. Or generally upon promises. 
Dough 467. — 44. Or in so much upon a bond for performance of covenants. Say. 
Rep. 109. — 45. Or upon a breach of articles. Say. Rep. 109. — 46. Or as a balance 
of accounts between the parties. 4 Taunt. 154. — 47. So, that defendant is indebted 
to plaiiitifi’ for goods sold and delivered, not saying by pluintitf to defendant. 7 East, 
194. — 48 . Or for goods sold and delivered to defendant, not saying by plaintiff) 8 East, 
106. 11 East, 315. 1 Mars. 535. 6 Taunt. 192. — 49. So, that defendant was in- 

debted to plaintiff' as secretary to the Tontine Society I’or money had and received to 
his use. 3 Anst. 791. — 50. So in K. B., that defendant, being captain of a ship, was 
indebted to plaintiff' for work and labour of plaintiff done on hoard the ship, and for 
iiiateriuls found by phuutiif and used therein, and for goods sold and delivered, and 
money paid by plaintiff) at defendant’s request, was held defective, in nut stating that 
the work was done, or money paid for, or the goods sold t6 defendant. 2 JVl. & S. 603. 
— 51. But in C. B., affidavit stating that defendant is indebted to plaintiff) for money 
paid, laid out, and expended, and wages due to plaintiff for his services on 
board defendant’s ship, is sufficient, without expressly stating that the wages were 
due from defendant. 1 Mars. 317. 5 Taunt. 571. — 52. So affidavit that defendant 
is indebted to plaintiff for the hire of divers carriages of plaintiff to and for the 
use of defendant, is sufficient, without stating that they were hired of the plaintiff) or 
by whom they were hired. 2 Mars. 83. 6 Taunt. 389. — 53. So, that Randle Sutton 
(the defendant) is indebted to plaintiff for money paid to the use of the said Randle 
jac/aon; for Jackson shall be rejected. 3 M. & S. 17S. — 54. So, that defendant, is 
indebted to plaintifi'in such a sum for money had and received on account of the plain- 
tiff) not adding by the defendant. 8 T. R. 338. Vide id. 27. — 55. So, for money 
paid to use of delendant. 5 Taunt. 704, 751. 1 Mars. 315. — 56. Or for work and 

labour as defendant’s servant ; not adding, in cither case, at his request. 5 Taunt. 
756. 1 Mars. 317. — 57. So affidavit by a niurried woman, that defendant was in- 

debted for the rent of lodgings, and for money lent by her to defendant, i^ sufficient, 
although it did not state to whom the lodgings were let, and the person making 
the affidavit was herself incapable of lending money ; for she ini*i;ht have lent it as 
agent to her husbatiiL Tidd, 187. — 58. In K. B. affidavit fur bail on a bill is suffici- 
ent, though it do not state in what character plaintiff was, whether as payee or in- 
dorsee. 7 East, 94. 2 Smith, 117. — 59. So, indebted upon a bill, or order, for so 
much, drawn upon and accepted by defendant, payable to plaintiffi 8 T. R. 27. — 

60. But 
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eo. But indebted to indorsee of note made by defendant, without stating date, or that 
it wm payable on demand, or at a day past, is insufficient in K. B. 2 M. & S. 148. 
475. -—61. Secus had defendant been cnarged as indorser. 1 N. R. 157. — 62. So, 
that defendant is indebted to plaintiff on promissory notes of defendant, not stating 
how plaintiff became entitled to recover upon them, is defective. 1 Mars. 424. 
6 Taunt. 25. — 65. So, that defendant is indebted to plaintiff as indorsee of a bill 
drawn by J. S. at a day now past, not stating in what character defendant became 
liable. 2 Mars. 251. 6 Taunt. 551. — 64. So, that defendant is indebted to plaintifi* 
on a bill drawn by defendant upon and accepted by J. S. ; and on another drawn by 
plaintiff upon and accepted by defendant, not stating dates, or that bills were due 
and unpaid. 2 Mars. 485. 7 Taunt. 171. — 65. So, that defendant is indebted to 
plaintiff* in so much for interest-money, underand by virtue of an agreement under 
defendant’s hand, is not sufficient. 10 East, 558. — 66 . In holding to bail for stipu- 
lated damages for not performing an agreement, affidavit must state what the agree- 
ment was, and the breach of it. 6 T. R. 15. 2 East, 409. — 67. And as a party 
cannot be held to bail for a penalty, but only for the sum secured by it, any affidavit, 
stating that defendant is indebted to plaintiff in looo/. under an agreement in writing, 
whereby the defendant undertook to pay the plaintiff* the balance of accounts, &c. 
which balance is still due and unpaid, is insufficient, without stating that the balance is 
1000 /. 6 T. 11. 217. — 68 . So affidavit that defendant is indebted in 50/. by virtue 

of an agreement whereby he bound himself in that sum for performing said agree- 
ment, and which he had neglected and refused to perforin, without stating what the 
agreement was, or the breach of it. 2 East, 409. — 69. So if tenant bind himself in 
a penalty for performance of repairs within a certain time, and affidavit docs not shew 
in what respect, or to what amount, he has violated his contract. 5 Taunt. 247. — 
70. But in C. B. affiilavit for damages awarded and costs taxed, is well enough. 1 B. 
& P. 365. — 71. But affidavit for money lent by plaintiff to defendant for the use of 
another, and for which defendant promised to be accountable, and repay or cause to 
be repaid or secured to plaintiff j &c. i.s bad, it not appearing but that security had 
been given. 5 T. 11.552, Vi<lc 2 B. & P. 48. — 72, Formerly it was sufficient, in 
order to hold to bail in trover, to make a general affidavit, that defendant bad possessed 
himself of divers goods and chattels of plaintiff* of the value, &e. which he had re- 
fused to deliver to plaintiff^ and had converted the same to his own use. — 75 . But an 
affidavit stating that defendant was indebted to plaintiff “ in trover,” is bad. 1 H. Bl, 
218. — 74. So, that defendant had possessed himself of certain goods, &c. of plaintiff 
and of other persons. Tidil, 189. — 75. So, that the plaintiff’s cause of action against the 
defendant was for converting and disclosing of divers goods of the plaintiff) value 250/. 
which he had refused to deliver, though the plaintiff had demanded the same; and that 
neither the defendant nor any person on his behalf) had offered to pay plaintiff the 
250/. or value of the goods. 7 T. R. 550. — 76. And to obtain a judge’s order under 
the late rule, the affidavit should fully set forth the circumstances under which the de- 
fendant had possessed himself of the goods, the particulars of which they consist, the 
value of them, and in what manner defendant had converted them. — 77 . And if a bill 
or note, it should be stated to be unpaid. 7 T. R. 521. — 78. An affidavit in trover by 
- bankrupt assignees, that defendant possessed himself of the goods which he refused to 
deliver, and converted to his own use, as appears by the bankrupt’s hooks of account and 
by the letter of S. (the agent) and letters of the plaintiffs, ns deponent believes, is in- 
sufficient. 2 M. & S. 565. — 79. Affidavit on the lottery act must specify the nature 
of the offence, and aver that defendant has incurred the forfeiture. 1 T' R. 705. — 
80. Though it need not detail the constituent circumstances, (bid. 2 T. R. 655. — 81. 
Nor shew tliat plaintiff had authority to sue. 6 T. li. 640. — 82. Nor the sums or 
persons from wnom they were received. 5 Anst. 862. — 85. That defendant insured 
or caused to be insured, is sufficient. 2 H. B. 17. — 84. And several offences of the 
same nature may he included in one affidavit. 4 T. R. 228. — 85. By the hank acts 
the affidavit to hold to bail must stale that no offer has been made to pay the sum 
sworn to in hank of England notes, expressed to be payable on demand, fractional 
parts of the sum of twenty shillings only excepted. — 86 . Which acts are construed to 
extend to affidavits made in Ireland to be used here. Nesbitt v. Pym, Tidd, 190 n. 

• Stewart V. Smith, Ibid. 7 T. R. 376. 1 J). & P. 152. — 87. And if an affidavit he 

made here to be used in Ireland, it must negative the tender in Irish as well as En- 
glish bank notes. — 88. Where the affidavit is made by the plaintiff) it must be particu- 
larly sworn that no tender or offer has been made, as required by the acts. — 89. And 
ill K. B. an affidavit that defendant had not tendered the said sum or any part thereof 
in bank of England notes, was held bad. Tidd, 190. — 90. Scciisin C. B. 1 B. & P. 
344 . — 91 . So the omission of the word expressed is immateiial. 2 B. & P. 48. — 
92. In affidavit for integral sum and upwardsy negative of tender of said sum is suffi- 
cient. 
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So there shall be common bail, in debt upon a penal statute. U. 
Yel. 59. (j) 

Or, in an information upon a penal statute, generally. Per licit. 
So, in debt, the defendant shall be discharged upon coinnioii bail, 
upon affidavit that 10/. is not due, if the plaintiff cannot deny it, or 
the plaintiff is in prison upon an escape warrant, &c. Mod. Ca. 63. (r) 

So 


cient. 2 East, 1. — 93. Secus of said sum and upwards. 3 East, lio. — 94. And 
where the sum has fractional parts of a pound, negative of tender of baid sum, not 
adding, or any part thereof, is bad. 1 East, 17. — 95. If the affidavit be made by an 
agent, the plaintiff being abroad, it is sufficient to negative a tender, as the agent be- 
lieves. 8 T. R. 284. — 96. So in an action by the corporation of London, for use and 
occupation, an affidavit by a clerk in the chamberlain’s office as to the existence of the 
debt, and of no tender to the best of his knowledge and belief, will do. 1 East. 237. 

— 97. But in general, where the principal resides here, it is not sufficient for his agent 
to negative a tender to the best of his Knowledge and belief. 8 T. R. 520. 2 East, 
24. — 98. In the common pleas, affidavit to hold to bail, made by the plaintiff'*s agent 
is bad, though it expressly negative a tender. 2 B. & P. .339. 389. — 99. Unless it 
appear in the original affidavit, or in an explanatory one, lliatthe agent had some |)ar- 
ticular reason for knowing that no tender had been made. 2 B. & P. 390. 420. 590. 

— 100. And in an action by the assignees of a bankrupt, it is not sufficient in that 

court for bankrupt to negative a tender. .3 B. & P. 219. — 101. But in K. B. an 
affidavit made by the agent of the plaiiitifi^ expressly negativing a tender to Ids t)riii- 
cipal as well as to himself, is sufficient, though principal be not therein stated to reside 
abroad. Maddox v. Abcrcromby, Tidd. 192. n. 1 East, 415. — 102. If the affidavit 
be made by one of several partners or assignees, a negative of tender to himself posi- 
tively, and to cither of his partners or co-assignees, to the best of his knowledge and 
belief, will do. 2 B. & P. 390. 8 T. R. 418. 520. 2B. Sr P. 590.—- lO.i Nor 

scmblcis any negative of tender to intestate required of an administrator, 3 B. Sc P. 6. 
— 104. But in suits by bankrupt assignees, the negative must go as well to a tender 
to bankrupt before bankruptcy, as to assignees since ; wherefore it is usual for bank- 
rupt to join in affidavit. 8 T. R. 455. — 105. Now, however, these rules are in niost 
cases unavailable for defendant, since by 45 G. 3. c. 18. s. 2. no defects in negation of 
tender shall avail to discharge him on common bail, unless he swear to tender of the 
whole sum, all in notes, or part in notes part in money, before he was held to bail. — 
106. Which statute does not aid a total omission of negation of tender. Wood v. Jen- 
kins. Tidd, 193. n. 2 Smith, 156. Vide 1 B. Sc P."l76. — 107. By .38 G. 3. c. I. 
wlierc affidavit for bail swears to a tender, court or judge may order deftndant to de- 
posit notes to the amount of the sum sworn to, to answer plaintift‘’s demand, and upon 
neglect and affidavit thereof, may hold him to bail. — los. The affidavit must be 
single, therefore the joinder of piu'tics, rights, or causes, that cannot be joined in one 
action, is irregular. 6 T. R. 688. 5 Burr. 2690. Doiigl. 217. Fry v. Montgomery, 
Tidd. 194. n. 4 T. R. 577. 695. 5 T. R. 2.';4. 722. 4 East, 589. 1 M. & S. 55. 
Barnes, 70. 1 B. & P. 49. 2 N. R. 82. 1 Mars. 274.— 109. If there be no affi- 

davit, or it be defective, defendant W'ill be discharged on common bail. 7 T. R. 37.'}. 

— 110. So if it be not iliily filed. 2 Wils. 225. — ill. So if the sum be not imlorsed 

on the writ. 2 Wils. 69. — 112. But if the affidavit be merely informal, defendant 
cannot object to it, after having voluntarily given a bail-bond. 7 T. R. 375. — 113. 
Or put ill. 1 East, 350. 1 M. & S. 250. 6 'I’aunt. 185. — 114. Or perfected bail 

above. 1 East, 81. 1 B & P. 152. — 115. Or taken the declaration out of the office. 

7 T. R. 451. — 116. Or pleaded to the action. 7 T. R. 576. n. Vide 1 East, 77. — 
117. Or suffered judgment by default. 8 T. R. 77. 1 East. 19. n. Tidd. 181. 195. 

— 118. Affidavit more than a year old, will not warrant an .arrest in K. B. 2 
Str. 1270. Petchcr v. Davy. Tidd, 196. n. Stewart v. Erecman. Ibid. 1 B. & P. 
176. Tidd, 196. 

(y) 1. Glib. C. P. 57. Barnes, SO. — 2. Though special bail may be demanded in 
actions on certain remedial statutes, — 3. Thus for money won at play. 9 Ann. c. 1 1. 
2 Str. 1079. 7 T. R. 259. sed vide 2 Wils. 67. — 4 So upon a statute which ex- 

pressly authorises an arrest, as for exporting wool. lO & ll W. 5. c. 10. Com. Ilcp. 
75. — 5. Double value for holding over. 4 G. 2. c. 28. 5 T. R. 364 — 6. Having 

unsealed wrought silks. 26 G. 2. c. 21. 3 Burr. 1569. — 7. Or insuring lottery 

tickets. 27 G.3. c. 1. Tidd. 174. 

ir; 1. A supplemental affidavit to supply deficiencies in, or a counter affidavit im- 
pugning 
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So, in error by an executor, of 41 judgment against his testator, he 
shall not find special bail within the st. 3 Jac. 8. 

Or, of a judgment against himself. 11. 2 Cro, 350. Cro. Car. 59. 
Liu. 3. 1 Sid. 183. Vide in Costs, (B.) 

So, in an action against an executor, or administrator. Pr. Reg. 66. 
3 Bill. 317. Ycl. 53. Litt. 81. 2 Brownl. 293. ( 5 ) 

Or, against an heir. 2 Jon. 82. 2 Lev. 204'. (/) 

I'hough it be upon an habeas corjms for removing the cause out of 
an inferior court. R. 1 Sid. 418. Cent. Litt. 81. 1 Lev. 245. But 

R. acc. I Lev. 268. 2 Lev. 204. R. 2 Jon. 82. 

Or, against bail in another action, {u) 

Or, against a privileged person; as, an attorney, &c. 1 Mod. 10. 

2 Mod. 181. 2 Brownl. 134. Sal. 544. (.r) 

Otherwise, 


piigning the original aflidavit, is not allowahle in Jv. B. l Salk. 100. 3 East, 169. 
2 Sir. 'll/JT. 1 Wils. 3.'55. Say. Kcp. 5.1. 2 Wils. 225. 1 Blk. l‘J2. 1 Burn. 655. 

4 Burr. 2017. Dougl. 450. 467. Jacquot v. Nixon, TnM, 19.'). n. 1 T. R. 716. 

5 T. R 552. Spragg v. Young, Tidil, 195 ii. 2 M. & S. 503. ; srd viilc 2 Blk 8S6. 
1 H. B. .101. — 2. Evcmi therefore an afiivlavit of plaintilf’s eonfessioii, that defendant 
owes him nothing, is inadmissible. 1 Wils. 115 —3. Though an athdavit of a pre- 
vious holding to bail, or a privileged exemption from arrest, is allowable. 2 East, 453. 
— 4. In C. B. where affidavit is defective from the omission of some circumstance 
necessary to complete it, a supplemental affidavit to supply the defect may be read. 

1 T. R. 7 1 7. — 5. As where an executor omits to swear to his belief that the debt is 

due. 2 Blk. 850. — 6. Or that defendant acknowledged an account stated. Barnes, J 00. 
and see id. 87. 1 H. Bl. 2 18. 2 B. & P. 298. — 7. So where the matter of bail is 

discretionary, as in an action for a malicious prosecution, the court, in determining 
whether an order shall be granted for special bail, will pcrmii a contradictory affidavit. 
Ca. Pr. C. P. 149. Pr. Reg. 66. Barnes, 76. tind see Pr. Reg. 61. Barne*, 61. 
Id. 72. 87. — 8. But supplemental affidavit will not be received, where original affidavit 
is a mere nullity, as being made by one convicted of an infamous crime. Pr. Reg. 49. 
Barnes, 79. — 9. Or docs iioi contain any positive oath. 2 Wils. 22 — lo. Or cause 
of action. 1 II. Bl. 10. — 11. Nor will C. B. try the merits of the cause upon a con- 
tradictory affidavit, except where the matter of bail is discietionary. Barnes, 6 1 . 
Pr. Reg. 61. Barnes, 109. Tidd, 195, 6. 

Is) 1. Executors and administrators arc privileged from arrest, where they merely 
act en autcr droit, and have duly administered the efieet:-. ol’ the deceased. Yelv. .'JJ. 
Brownl. 295. 3 Bulst. IIG. R. M. 15 Car. 2. K. B. R jM I65'l. s. 12. (J. B. Gilb. 
C. B. 37. — 2. Not, therefore, where in writing, and in consideration of forbearance, 
he personally promises to pay a debt or legacy, 1 T. R. 716. — 5. Nor in debt on 
judgment suggesting a devastavit, 1 Sid. 65, 1 Lev, 30. Carth. 264. 1 Mod. lo. 

j Salk. 98. If it appear by affidavit or the shcriir’.s return, that he has wasted the 
cffiicts. Comb. 206. 325. 

(/) 1. Infant is not privileged. 1 B & P. 480. — 2. Nor one insane. 4 T. R. 121. 
— 3. Nor will defendant, become insane since arrest, be therefore discharged. 

2 T. R. 390. 

(«) Vide infra. 

(.r) 1. The king, queen, and members of the royal family, arc priv ileged from arrest. 
2 Inst. 50. — 2. And the servants in ordinary of the king, or queen regent, though 
subject to a capias, ought not to he arrested even upon process of execution, without 
notice first given to and leave obtained from the lord chamberlain of his majestv’s 
household. T. Rd. 152. 2 Keb. 3. 485. 5 T. R. 686. — 5. Ami a servant of this 

nature is not liable to be arrested, although the debt be contracted in the course of 
trade which he publicly carries on. 2 Taunt, 167. — 4. But the servants of the queen 
consort or dowager have no such privilege. 1 Keb. 842. 877. — 5. Seamen and 
soldiers are also under certain circumstances privileged from arrest. 8ee 1 Geo. 2. 
8t. 2. c. 14. Barnes, 95. 1 14. 32 G. 5. C 33. 44 G. 3. c. 13. 11 East, 25. 52 G. 5. 

c. 34. B. 8. 37 G. 3, c. 33. 53 G. c. 17. s. 114. — c. Which privilege extends not 
merely to common soldiers and troopers in the life guards, &c. but also to non-com* 
missioned or warrant officers. i Str. 2. Say. Rep. J07. 1 Str. 7. l^^Wils. 216. 

J Blk. 
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Otherwise, if an attorncy^be sued by original. 2 Brownl. 134 .. 

So, where the damages are uncertain (y ) ; as, in trespass, generally. 
Hans.“'* Introd. 2. 

Action upon the case for elander; and, generally, in other actions 
upon the case. 1 Sid. 183. 

Ejectment. Hans.'*'® Int. 2. 

Action for battery. 1 Mod. 2. 

Or, in account, 'till judgment quod computet, 11. 1 Lev. 300. ex- 
cept in special cases. Noy 28. 

Or, in an action upon a bond given upon a replevin. 1 Sal. 99. 

In a replevin, or homine replegiando^ where the defendant appears 
before the capias in withcryiam. Sal. 582. 

If he appears gratis^ though an elongata be returned. Sal. 583. 

And there shall not be special bail by reason of an ac etiam^ where 
it is not requirable upon the merits of the cause. 1 Sid. 183. 

So there shall be common bail, where the plaintiff was formerly non- 
suited for default of a declaration. Per Holt. 

Or, if the plaintiff* docs not declare within three terms after appear- 
ance. Pr. Reg. 65. 71. 1 Mod. 25. ( 2 ?) 

Common 


1 Blk. 29. — 7 . But not to coniinissioned ofTiccrs, nor to soldiers iinprisjoned on any 
criminal account. C T. R 270 . ,'>T. R. 156. — 8 . IVoi* to vohinteor drdi scrjcanfs,&c. 
8 East, 105. — ,9. Vide otiarn 1 G. 2 . c. 1 1 . 52 0.5. c,5,7. 57 G. 5. c. 55 . 29 O. 2 . 

c. 4. 50 G. 2 . c. 8 . 1 Burr. 339, 466'. Tidd, 205. 208. — 10 . As to fugitives and in- 

solvent debtors, see Tidd, 216', 17. 

(y) Vide infra. 

(z) 1 . Defendant having been once arrested, cannot, in general, be arrested again 
for the same cause of action. R. M. 15 Car. s. 2 . — 2 . Thus where defendant 
was arrested on a writ taken out peniling a prior action, wlicri‘in he had been previ- 
ously arrested for the same cause, the court discharged him on common bail. 2 Str. 
120.9. — 5. And where the plaintifl’, not liking the hail in the former action, obtained 
a side bar-rule for leave to discontinue upon payment of costs, and afterwards pro- 
ceeded to charge the defendant in custody with a declaration in a new action ; the 
court, conceiving this to Ik; a trick, discharged the side-bar rule; so that tlie bail to 
the former action still continued liable. 4 Burr. 2502. — 4. Bnt wliere it appeared 
that the bail in the prior action were foresworn, the court refused to assist the defend- 
ant, though he was arrested before the former action was discontinued; saying, the 
plaiiitilF was right in laying hold of him as he did, since had he discontinued, the 
defendant would probably liave run away 2 Str. 1206. — 5. And plaintifl', after suing 
out common process, may sue out a bailable writ for the same cause, and arrest de- 
fendant before discontinuing the first action 6 T. R. 616. — 6 . By a rule of Michael- 
mas, 15 C. 2 . K. B. a defendant having been lawfully delivered from arrest, shall not 
again be arrested at the suit of the same plaintiff. — 7 . But notwithstanding this rule, 
plaintiff may lodge a detainer against defendant in custi>dy,upon itieNne process, after his 
bail had justified, defendant not having completed his discharge, but being still within 
the prison. 5 M. & S. 144. — 8 . Formerly, where plaintiff* was non-prossed for want 
of a declaration, he could not afterwards have arrested defendant in a seco?id action 
for the same cause. L(l. Rd. 670, Com. Rep. 94. — 9. But now tlie rule is changed. 
Str. 439. — 10 . So where plaintiff misconceived his first action, and discontinued in con- 
sequence, he may, after taxation and payment of costs, arrest f/r novo, Str, 1209. 5 M. 
& S. 153, 2 Wils. 381. Barnes, 599. — 11 . And if the plaintiff he nonsuited, in an 
action of debt upon bond for not sufficiently proving the execution of it, on jion est 
/ac/ttm,alerendant may be arrested in a second action. Barnes, 75. — 12 . So where 
an action was brought against one of two partners for a joint debt, and defendant 
having been arrested thereon pleaded partnership in abatement ; plaintiff was allowed, 
after entering a cassetur belln^ arrest do novo in an action against both. Salisbury v. 
Whiteall. Tidd, 178. n, 1 Marsh. 595, 6, — 15. And where plaintiff becomes bank- 
rupt before interlocutory judgment, defendant may be arrested and held to bail by the 
assignees in a second suit for the same demand. Barnes v. Maton. Tidd, 178. n. — 

n. Wliere 
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Common bail may be filed at any time before the roll be marked for 
special bail. Pr. Reg. 67. 

(K 4.) When special bail. 

But where the debt, or damages {a) in an action of debt, detinue^ ties 

pass 

14. Where second action appears to be vexations, defendant will be discharged on 
common bail. 2 Blk. 809. — 15. So where defendant is arrested or detained in cus- 
tody, after l)eing superseded or supcrsedeablc in a former action, by the laches of the 
plaintiff'. 2 Str. 782. 945. 1059. 2 Wils. 95. Cowp. 72. Cookson v. Foster, Tidd, 

178. n. Sed vide Barnes, G2. — 16. Even though the arrest be on a note given suhse- 
(juent to the supersedeas. 2 Str. 1218. 8 East, 354. — 17. Or in a different form of 
action, if substantially the same. .5 East, 509. — 18. But where there are no laches in 
tlie plaintiff, and a fortiori where defendant is in fault, the court will not assist the 
latter. 6 T. R. 52. — 19. So where his discharge from custody was occasioned by a 
circumstance over which the plaintiff had no coutroul ; such as an alteration in the 
warrant by the officer, under which the arrest was made. 6 T. R. 218. — 20. And 
where, in consequence of an appeal being dismissed, the defendant is held to bail, and 
the bail discharged by its subsequent revival ; on a second dismissal, he may he held to 
hail again. 1 N. R. 15. — 21. So where defendant has been arresteil abroad he may 
he again arrested here ; at least where it does not appear that plaintiff may have the 
same redress and benefit by the proceedings abroad as in this country. 7 T. R. 470. 
2 East, 455. — 22. An attachment and putting in bail thereon in the mayor’s court is 
not equivalent to a personal arrest; so that tlie party may be held to hail in a court 
at Westminster for the same debt. 5 Taunt. «52. 1 Mars. 59- • 5 Taunt. 851. — 

25. So debt, upon judgment, whether aftc^ verdict or by default, defendant cannot 
be arrested, if previously arrested in the original action. 2 Str. 1059, 1218. Say. Rep. 
45. Pr. Reg. 54. Ca. Pr. C. P. 52. Barnes, 116. — 24. Even though the hail in that 
action have since become insolvent. Say. 160. — 25. Or the plaintiff has released 
them, by declaring in a different county. 2 Wils. 95. Barnes, 116. Sed vide 2 II. 
Bl. 278. — 26. Or the defendant has surrendered in their discharge, and obtained a 
supersedeas. 2 Str. 1059. Cowp. 72. R. H. 8 G. 2. C. P, Ca. Pr. C. P. 54, Pr. 
Reg. 56. Barnes, 390. 1 B. & P. 361 . — 27. And if a defendant, being arrested upon 

! )roccss of the K. B. give a warrant of attorney to confess judgment, and be afterwards 
lolden to hail in the C. B., in an action upon that judgment the latter court will dis- 
charge him upon a common appearance. 2 B. & P.416. Sed vide Barnes, 94. — 
28, Yet, if defendant was not arrested iii the original action, he may in that on the 
jiulgment. 8 T. R. 85. Pr. Reg. 55, 6. Ca. Pr. C. P. 52. Barnes, 116. 1 N. R. 

155. — 29 . Notwithstanding error brought thereon. Barnes, 71. Pr. Reg. 57. Com. 
Rep. 556. 2 Blk, 768. — 50. And if a cause in which defendant was arrested be re- 
ferred, he may be arrested again in action for the sum (exceeding 15/.) awai'dcd. 
2 T. R. 756. — 51. Formerly the rule in K. B. was, that where the judgment was 
merely for costs upon a nonsuit, defendant could not he arre'-tcil either upon the 
judgment itself or upon a subsequent promise in consideration of forl)earaiice. 5 Burr. 
2660; hut 2 Blk. C. B. 1274. contra. Cowp. 12.9. — 52. So where the debt was 
originally under 10/., but raiscil to ,i larger sum by the addition of costs. 
2 Stra. 975. 1077. 5 Burr. 1589. 4 Burr. 2117. — 55. So where the action was 

for general damages, which were reduced by the judgment to a sum certain 
above 10/. 2 Str. 1245. 1 Wils. 120. — 54. Yet it was afterwards determined in 

both courts, that a defendant might he held to hail in debt on judgment for 
10/. for damages and costs, though the original debt alone was under that 
sum. 4 T. R. 570. Barnes, 452,5. Pr. Reg, 60. Ca. Pr. C. P.89. Sed vide Barnes, 
435. Pr. Reg. 61. — 55. But now by 45 G. 5. c. 46. no person shall he held to hail 
for a cause not originally amounting to the sum for which such person is, by the laws 
now in being, liable to ho arrested and held to hail, over and above and exclusive of 
any costs, charges, and cxpences that may have been incurred, recovered, or become 
chargeable in or about the suing for or recovering the same, or any part thereof. — 56. 
And by 51 G. 5. c. 124. no person shall he held to special bail, upon any process issu- 
ing out of any court, where the cause of action shall not have originally amounted to 
the sum of 15/. or upwards, exclusive of any such costs, &c. except where the cause 
of such .action shall arise upon a hill or note, when tiicrc shall be special bail as if this 
act had not been passed. Tidd, 176. ISI. 

(a) 1 . Where there is a certain debt to the aiuoiint of 1 5/., or damages to that amount, 

which 
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pass for taking of goods, action upon the case (except for slander), 
amount to 201. special bail shall be required. 

So, in debt to 10/. (6) or more. Pr. Reg. 72. 

So, in debt upon bond. 

Though it be dated twenty years before. I Sid. G3. 

Though there was a composition with other creditors, which binds 
the plaintiff, if well made; for perhaps it was not regularly made. 1 
Sal. 99. 

Though the obligation w^as by duress, or upon an usurious contract ; 
for that shall be tried. 1 Sal. 100. 

Or, for money won at play. 1 Sal. 100. 

So, if a defendant be outlawed, special bail shall be required before 
error allowed for reversing it, by the si. 31 El. 3. R. Litt. 301. 

But by the st. 4? & 5 W. & M. 18. special bail before reversal of the 
outlawry shall be required only where the court directs. 

And if special bail was required before the outlawry, it shall now be 
so afterwards ; otherwise, not. Sal. 4*96. 

So, if an executor or admiiiLstrator has been guilty of a devastavit. 
3 Dul. 317. 1 Sid. 63. 1 Lev. 39. 245. 1 Sal. 98. 1 Vent. 355. 

So, if there be a general judgment against an executor or admini- 
strator, and he brings error ; lie shall find special bail within 3 Jac. 8. 
R. 1 Sid. 368. 1 Lev. 245. 

So, where a cause is removed by habeas corpus or certiorari, special 
bail shall be given. 1 Lev. 268. 

Though the cause of action be of less value than requires bail in the 
superior court. 1 Lev, 268. 

So, where the plaintiff has privilege i as, an attorney, &c. Pr. Reg. 
68. But now an attorney that sues for fees shall not have special bail, 
if the cause of action does not otherwise require it. Pr. 11. 74. By 
the St. 13 Car. 2. 2. upon an arrest by attachment of privilege, bail may 
be required above 40/. 

So, where the damages are uncertain (c), the justices at their discrc- 


which may be reduceil to a certainty, as in assumpsit or covcn.nnt for payment of 
money, bail is of course. Barnes, 7,‘>, 80. 108, — 2, So for a forfeiture in the nature 
of stipulated damages, given for the breach of an agreement. 6 T. R. 1 . 3 . 2 East, 409. 
— 3. And under a contract of barter, if one party will state no account, thp other 
may arrest for what lie has furnished. 5 Taunt, 2 .'; 9 . — 4. And formerly in actions 
of trover or detinue. 6* Mod. 14. .Str. 1192. 1 Wils. 23. Say. 53. Cowp. 529. 

Vide 2 Blk. 1018. l Wils. 335. Say. Rep. 53. — 5. But now by a late rule in ail the 
courts, no person can be held to special bail, in trover or detinue, without a judge’s 
order. 9 East, 32.^. 1 Taunt. 203. — o’. Bail cannot be required on an affidavit of 

debt for goods bargained and sotd, not adding delivered. 12 East, 398. — 7. Nor in an 
action founded upon the prothonotary’s allocatur for costs. 4 Taunt. 705. — 8. Nor 
upon a policy of insurance for a total or partial loss, without an adjustment or express 
promise to pay the amount 5 Taunt 201. 1 Mars. 19. 21. Vide 1 M. & S. 494. 

Tidd, 175. — 9 . Nor on a contract made abroad not bailable there. 1 B. & P. 138. — 
10. Nor where the legality of the demand is doubtful. Forrest, 155. 

(a) Vide supra. 

(&j 1. Where the damages are altogether uncertain, as in assumpsit or covenant to 
indemnify, &c. or in actions for a tort or trespass, there can be no arrest without a 
special order of the court or a judge, on a fiill affidavit of the circumstances. Barnes, 
79. 80. 108, 9. 61. Pr. Reg. 63, Barnes, 76. Pr. Reg. 66. Ca. Pr. C. P. 149. —2. 
Nor is it usual to grant such order, unless where there has been an outrageous battery 
or mayhem, or the defendant is about to quit the kingdom. R. M. 1654. s. 9. 12, 
Vide 2 East 453. 2 B. & P. 282. 


tion 
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tian may grant special bail : as, in battery, if it appears to be outrage-* 
ous. Pr. Reg. 72. 1 Sid. 276. 307. 

In a conspiracy, or false imprisonment. 

In slandering of a title; or scandalum magnatum. Ray. 74. 2 Mod. 
215. R. 3 Mod. 41. 

In other action upon the case. Semb. 1 Sid. 276. 1 Lev. 39. 

In covenant, the bail shall be proportioned to the breach assigned. 
1 Sid. 63. {c) 

So, in debt upon bond for performance of covenants. 1 Sid. 63. 1 
Sal. 100. 

So, a prisoner discharged by the stat. of insolvent debtors, shall find 
special bail, if he be afterwards arrested for a sum above 100/. R. Mod. 
Ca.301. 

So, after a capias in withernam^ if the defendant plead non cepity he 
may be admitted to special bail. Sal. 581, 2. 

So, if the principal docs not appear at the return of the process, the 
bail-bond for appearance shall not be discharged, till special bail be 
given to the action. 1 Sid. 386. 

So in debt upon a recognizance of bail, special bail shall be given. 
Per 2 J. 2 Mod. Ca. 237. {d) 

By the St. 12 Geo. 29. in an action above 10/. the plaintiff shall [e) 
make affidavit of the cause of action, and the .sum sworn to shall be in- 
dorsed on the process, and tlie sheriff* shall take bail for no more, [ f) 

If the plaintiff requires special bail, he ought to give notice of it to 
the defendant’s attorney. Pr. Reg. 70. 

And notice by his attorney is sufficient, though the roll be not 
marked. Pr. Reg. 71 • 

And if no notice be given, nor the roll marked before common bail 
filed, special bail strictly cannot be required. Pr. Reg. 73. 

And the marking the roll was only to shew the value of the action, 
which did not appear in the latitat ; but now, since the st. 13 Car. 2. 2. 
it is not necessary ; for it is now expressed in the ac etiam. Pr. Reg. 74. 

And now, if it appears by the ac etiam that special bail is required, 


(c) 1. A party cannot be arrested and held to bail for a penalty, but only for the 
sum secured by it. 6 T. R. 217. 2 East. 409. — 2. Or the damages actually sus- 
tained. Barnes, 109. Say. Rep. 109. Doug. 449. 1 Taunt. 247. — .5. Scciis 

where the penalty is in the nature of liquidated damages. 1 Wils. 62. 5 Burr. 1351. 
1373. Dougl. 449. Vide Barnes, 86. sed vide Id. JOS. — 4. Where there have been 
mutual dealings, the balance is the debt. 4 Burr. 1996. sed vide 2 Camp. 194 . 
5. Taunt. 259. 

{d) 1. But the contrary is now settled. Tidd, 174, — 2. Nor can it be demanded in 

debt upon a bail. R. M. 8 Ann. fc) K. B. — 3. Or replevin bond, l Salk. 99 . 4 ,, 

Whether brought by the sherifi’ or his assignee. 6 T. R. 336 . 8 T. R. 450. 5 .' 

Though after judgment had against the bsdl in such action, defendant may be arrested 
in an action on the judgment. Butt v. Moore. Tidd. 175. n. 8 T. R. 85. 

(e) f . This clause is merely directory to the sheriff; and does not avoid the bail bond, 
where there is no affidavit of the cause of action. 1 Burr. 350. Sed vide 2 N. r! 

202. Semble central — 2. Or the sum sworn to is not indorsed on the writ. Ibid 

3. Or even where the bond is taken in a penalty, double the sum sworn to, 2 Wils. 69, 
1 Burr. 331. 1 H. Bl. 76. 2 B. & P. 109 . 

Q ) 1. It is nevertheless the’ practice to take the bond in a penalty double the sum 
sworn to and indorsed. Cas. P. R. C. P. 45. Fort. 336, Prac. Reg. C. P. 67. sed 
vide 3 Blk. Com. 290 . — 2. And the sureties thereon are liable to the full extent of 
the debt &nd costs, not exceeding such penalty. 2 Blk. 816. 1 H. Blk. 76 Tidd 
228. ■ ' 
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the defendant, or lu 9 attorney, shall give notice to the plaintiff, or his 
nttomey, of the names, nbode, and vocation of his bail. Mod. Ca. 24. (») 
After notice, the plaintiff has 20 days to make exception to the bail 
Mod. €a. 24. 1 Sal. 98. (h) 

If 

• ~ ^ — 

1. R. M. 16 Car. 2. K.& — 2. Formerly the defendant’s attorney was rccniired 
to give notice of bail in the K. B. to the plaintiif’s attorney, before it was put in. li. M* 
7 Jac. 1. K. B. — 3. And the plaintiflf‘*s attorney, on sucli notice being given to him, 
was obliged to attend before a judge to accept of or except to the bail. R. M. 
21 Car. 1‘. K. B. — 4. But notice of hail is not now given, until after it is put in ; and 
though regularly it should be given before the t'vne lor putting in hail is expired, yet if 
it be not given in time, the piaintifT cannot after notice regularly take an assignment 
of the bail-bond. Tidd. 250. — 5. In the C. P. where bail was put in in due time, 
tiie defendant formerly was not bound to give notice thereof, but tlie phiiiuitf mubt 
have searched in the facer’s book ; though it was otherwise, if they had not been put 
in in due time. 1 H. Bl. 529. — 6. But now notice must be given, from which time 
only is it considered as put in. R. £. 49 G. 3. C. P. 1 Taunt. 616. — 7. Tiie form of 
the notice of bail in town is, that they are put in. — 8. Or if taken before a commis- 
sioner, that the bail-piece is filed, with an affidavit of the due taking thereof, at a 
judge’s chambers. — 9. Or in actions by original in K. B. or C. B. that the Imil has 
been allowed by a judge, and the buil-piecc and affidavit are filed with the filacer. — lo. 
The notice in either case should be properly entitled. — 11. And where it is of bail put; 
in, should set forth, with truth and certainty, their names, degrees, or mysteries, and 
places of abode, that plaintiff may have an opportunity of enquiring after them. — 12. 
Bail will be rejected for a false addition. 2 Taunt. 173. — 13. But the want of a 
description to the bail in the notice is cured by excepting to them. 1 Taunt. 17. Id. 
18. n. — 14. The addition of manufacturer is sufficient. 3 B. & P.549. — 15. A 
schoolmaster may be described as a gentleman. 5 Taunt. 759. — 16. Where bail is 
known by the addition of the younger, the notice will be insufficient unless that ad- 
dition be given. 5 Taunt 854. 1 Mars. 386. — 17. The parish wherein they live, 
without the street or other certaiu place of their residence, is too vague. Lofft, 72. 
194. — 18. Notice as of Hatton Street, not naming a parish, sufficient. Lofft. 4i8, 
— > 19. Description as of Clapham, insufficient 5 Taunt. 173. — 20. Description as of 
his place of business sufficient. 1 Price, 400. — 21. Where the description of the 
resiaence of the bail is too general, the extent of the place of which he is descrilx^d, 
must be represented to the court by affidavit. 5 Taunt 554. — 22. If the bail above 
are the same persons as were bail to the sheriffi it is usually so expressed in the 
notice. Tidd, 251. — 23. The notice must be served on plaintiff or his attorney. — 
24. And service on a plaintiff whose abode is unknown, and who has no attorney, may 
be|by affixing the rule in the prothonotary’s office. 7 Taunt 145. — 25. In the ex- 
cbe(^uer all notices must be given ami received, in ^ the names of clerks in court ; 
but in a case of bail, the court will, on an objection founded upon this rule, give 
further time to justify. 1 Price, 385. 

(A) 1. In K. B. the exception to bail, if put in in due time, should be entered in the 
bail book at the judge’s chambers by bilh or in the filacer’s book by original, within 
twenty days after notice of bail put in or filed, and not afterwards. R. M. 8 Ann. 
reg.2.(a.) K.B. R, E. 2 G. 2. K. B, R, M, 16 Car. 2. K. B. I Salk. 98. 6 Mod. 
24. 2 East, 406. R. M. 8 Ann.reg. 2 K. B. — 2. If it be not entered within that 
time, the bail becomes absolute, and the bail-piece should be filed by the defendant’s 
attorney, within four days after the end of the twenty days. R. M. 16 Car. 2. iC. B. — 
3. The exception being entered, notice thereof should be given in writing without delay 
to defendant’s attorney. R. M. 8 Ann. reg. 2. )a.} R. E. 2 G. 2. R. £. 5 G. 2. 
reg. I. 7 T. R. 26. l H. Bl. 80. 106. —4. In C. B. it is a rule, that in all cases of 
exception to bidl, such exception should be made, either in the filacer’s book, or in the 
hail-piece, if taken by a commissioner, before it is transmitted, and afterwards above, 
in the filacer’s book, or on the bail-piece. Cas. Pr. C. P. 33. 55. Barnes, loi. — 

5. And notice of the exception must also be given in writing to the defendant’s attor- 
ney. Barnes, 88. — 6. By the rules of both courts, every commissioner is required to 
have a book kept purposely for entering exactly the names of the defendant and his 
bail, and of tJie plaintiff, as it is in the bml-piece, and the time of the taking thereol^ 
and the name of him by whom such bail shall be transmitted ; and also in K. B. the 
name of the attorney for the defendant; and the plaintiff's attorney shall be at liberty 

repair to the commissioner’s book for the names of the bail| to the end that he may 
VoL. II. XJ inquire 
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If lie does not except to, or does accept the bail, the attorney who 
put it in shall file it in 20 days after acceptance, on pain of 405. By rule 
Trill. 13 Car. 2. B. R. Vide Rules and Orders of B. R. 26. 

If (?) he takes exception, the defendant must {k) justify (/) them in 

court 


inquire of the sufficiency of them ; and if they are found insufficient, he may except 
against them, within twenty days after the said bail is transmitted, and notice to the 
plaintift’or his attorney of the taking thereof ; and in that case the defendant must 
cither put in better bail, or the cognizors of such bail must justify themselves in open 
court, either by affidavit taken before such commissioner that took the said bail, or by 
oath made in court, or before one of the judges of the said courts respectively. R. T. 

8 W. 3. reg. 3. s, 4, n. K. B. U. 10 Mar. 5 W. & M. s. 4, 5. C.P. 

(t) If bail above be not put in in due time, they must be justified, though not ex- 
cepted to. 7 T, R. 109. 7 East, 607. 

(Jk) i. Generally speaking, bail are not in a condition to make any motion to the 
court until they have justified. 7T. 11.226. — 2. And when excepted to, are con- 
bidcred as no bail, unless they justify. 7 East, 580. — 5. And if they do not justify, 
c6urt will order their names to be struck out of the buil-[)iecc. Say. Rep. 58. 1 Wifs. 

5 ,'I 7 . — 4 . But until this be done, they arc liable lo be proceeded against. Say. Rep. 
398, 9. 1 Taunt. 427. 5. And if it be not done until after proceedings have been 

had against them, they must pay the costs of such procedings. i Bik. 462. 4 Burr. 
2107. 7 East. 581. 

(1) 1. In K. B., if notice of exception be given in term time, the defendant shall 
procure his bail to justify in four days exclusive after such notice, or shall add other 
nail, who shall justify within the said four days; but if such exception be entered in 
vacation, and notice thereof given in like manner, the bail put in, or other additional 
bail, shall justify upon the first day of the subsequent term. R. £. 5 G. 1. Reg. 1, 
K. B. R. T. 5 & 4 G. 2. C. P. — 2. In C. P. bail shall be perfected within four days after 
exception taken, in default whereof the plaintiff shall be at liberty to proceed upon 
the bail-bond. 2 II. Bl. 35. — 3. And of these four days, the first is reckoned exclu- 
sively, and the last inclusively. 2 H. Bl. 35. 1 N. R. 159. — • 4. Previous to the justi- 
fication of bail, there should be a notice setting forth that the bail already put in will, 
on a cerlain day, justify themselves in open court, or that one or more will be added 
and justify themselves as good bail for the defendant. — 5. And if the bail were put 
in before a coiriinissioncr, that they will justify themselves by affidavit. — 6. But in 
the C.P. where bail are regularly put in and excepted to, the defendant need 
wot describe them in his notice of justification. 1 B. & P. 335. — 7. And in 
that court the want of a description of bail in the notice of justification is waived 
by the plaintiff’s excepting to them. 1 Taunt. 17. — 8. In C. B. special bail are allowed 
to justify tiu'inscives in open court, although they did not actually become bail before 
the time that notice for their justification was delivered to the plaintiff ’s attorney or 
wgent. M. 37 G. 3. C.P. 1 B.&P. 660. R. M. 18 G. 3. C. P. 1 H. B. 291. 
contra. — 0. U is held that they may even justify at any time before execution issues, 
though final jiulginent have been signed. 2 Mars. 374. — lo. Where bail has been put 

in by a wrong name, a niisnoincr in the bail-piece may be amended. 1 B.&P. 31. 

10. In K. B , where the bail already jijut in intend to justify, one day’s previous notice 
of justification, or notice for the next day, is deemed suAcient, unless Sunday inter- 
vene, and then notice must he given on Saturday for Monday. Tidd, 256. 11. But 

where other bail are added to those already pot in, there must be two days previous 
notice of justification, one inclusive the other exclusive, as Monday for Wednesday, 
&c. Ibid. 9 East, 435. — 12 . In C. B. two days notice must be given as well of justifi- 
cation of original, as of added bail. Barnes, 82. 88. 2 B. & P. 30. — 13. And Sun- 
day is not reckoned a day for this purpose. Overton’s case, Tidd, 256. n. Imp. K.R 
199,200. Barnes, 305. — 14. If the time allowed for jiistifyine expire on a day in 
term, which happens to be Midsummer-day, or any other holiday when the court does 
not sit, the notice should be for the day they ought to justify, to prevent an assignment 
of the bail-bond ; and the bail may justify next day, as a matter of course. Tidd, 
257. — 15. Where bail above is put in, and exception entered in vacation, defendants 
nttorney iiiK. B. must, within four days after the exception, give notice of justifica- 
tion for the first day of the next term ; or plaintiff may take an assignment of the bail 
bond, 9 East, 434. ' i Sel. Pr. 164. — ic. But it is otherwise in the C.P., where 
notice of justification may be given at any time in the vacation, so as th^e be 

day’s 
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court (ffl), or change them (n) within a convenient time upon notice* 
for the court requires an affidavit of notice, but there is no set time for it’ 
Mod. Ca.24. 

Or, 


daV* notice before the first day of the next term. Barnes, 101 . — 17 , And in that 
court two days notice of bail is not required on an attachment, but reasonable notice 
is sufficient. 2 BIk. 1 1 10. -*• 18. So where bail were put in in time, but did not come 
to justify pursuant to notice, and defendant’s attorney gave a new fmtice for the next 
day, C. P. gave the bail leave to justify, in payment of costs of the first attendance. 
M. Cormick v. Foulger, Tidd, 257. Imp. C. P. 287. Tidd, 253. 257. 

(?n) The justification of bail is either in person or by affidavit. — 2. Where the bail 
are put in before a judge in town, whether by bill or original, they must personally 
appear in court, or by consent, before a judge at bis chaifibers. 6 Mod. 24. R. E. 5G.2. 
reg. 1 (b) K. B. — 3. And in order to justify themselves, must swear that they are 
housekeepers or freeholders and respectively worth double the sum sworn to, or 
1000/. beyond that sum, if it exceed 1000/. after all their debts are paid, or over and 
above all debts or demands due from them to any person or persons whatsoever ; it 
not being sufficient for bail to swear they are worth a certain sum exclusive of their 
debts. 4Taunt. 704. — 4. Bail put in before a commissioner must justify themselves iii 
the same manner, where they live in London or Westminster, or within ten miles 
thereof. St. 4 & 5 W. & M. c. 4. s. 2. — 5. But where they live at a greater distance, 
they may be justified without their personal attendance, by affidavit duly taken before 
the commissioner of their being housekeepers, &c. Id. s. 2. R. T. 8 W. 3. reg. 3. 
s. 5. R. £. 5 G. 2. reg. l (b) K. B. — ^6. This affidavit is usually annexed to the 
bail-piece, and a copy of it delivered to the plaintiff’s attorney at the time of 
giving him notice of the bail-piece being filed; after which, if an exception be entered, 
which seldom happens, the affidavit must be produced and read in court, as a justifica- 
tion upon notice given thereof, and an affidavit of tlic service of such notice. Tidd, 267. 
— 7. In the king’s bench where the same persons are bail in more actions than one, it 
is sufficient for them to swear that they are worth double the amount of the sum sworn 
to in that action. Ibid. — 8. But in the common pleas, the affidavit ought to state 
that they arc worth double the amount of the debts in all the actions wticrein they 
offer to Dccoine bail. 3 B. & P. 39. — 9. When the bail are to be justified in court, an 
affidavit must be made of the service of notice of justification, and delivered to counsel 
in the king’s bench, or a serjeant in common pleas, with instructions for him to movn 
to justify them. Tidd, 267. — 10. And the judge’s clerk attending with the bail-piece 
or the filacer with his bail-book, they are allowed to justify as a matter of course, un- 
less th^ are opposed by counsel viva voce, or. If taken before a commissioner, upon 
cross affidavits. Ibid. — 11, For the purpose of taking the justification of bail, &c. one 
of the judge’s of the court of king’s bench sits dunng term-time, every morning at 
half-past nine o’clock, and no bail is permitted to justify after ten o’clock. R.T.35 G. 3. 
K. B. — 12. And in the C. P. it is a rule that bail shall justify at the sitting of tho 
court only, and at no other time, excepting the last day of term, when bail, who may 
have been prevented from attending at the sitting of the court, shall be permitted to 
justify at the rising of the court. R. M. 51 G.3. 3 Taunt. 569. — 13. If bail justify 
In that court, without the observation of counsel instructed to oppose them, the court 
will not require them to come up again and justify de jiovo, 4 Taunt. 666. — 14. The 
common grounds of opposing bail are, first, that there is some defect in the form, 6r 
irregularity in the service, of the notice of bml or justification ; secondly, that the per- 
ikons ofiTered are not personally qualified, or allowed to be bail ; and, thirdly, on ac- 
count of their insufficiency in point of property. Tidd, 268. — 15. In the com- 
mon pleas, it is a rule, that a false addition to the name of the bail, shall be considered 
as a ground of rejection. 2 Taunt. 173. — 16. And bail by affidavit were rejected.in 
that court, on the ground that one of them was described in the notice of justificatiqii 
as A. B. generally ; but in the affidavit of justification, as A. B. the younger. 1 Mars^ 
386.-— 17. And the chief qualification in both courts is, that they should be house- 
keepers or freeholders; but if they arc housekeepers, the rent of their houses is im- 
material, though it be under 10/. ; nor is it necessary that they should have been as- 
sessed to the poor’s rate. — 18. In respect of property, the principal ground of op- 
posing bail is, that they are not worth double the amount of the sum sworn to, 
or vone thousand pounds beyond that sum, if.it exceed 1000/. after payment of all 
their debts. — 19 . Upon this ground, bankrupts may be objected to, who have npt 
obtained their certificates; or such as have been twice bapkmpts, and hot 
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' Or, by consent, thedefendantmayjustiry them at a judge’s chamber. 
Hod. Ca. 24 . 


So 


15«. in the pound. Mountain v. Wilkins, Tidd, 268.-* 20. And bail have been re» 
iectedf who did not know the defendant. Tidd, 268. — 21. Or had been bail before^ 
out did not know in how many actions, or fbr what sums. *Loflt.|72. 194.-— 
22. But it seems that the circumstance of not knowing the defendant, being only 
a mark of suspicion, may be explained away. Tidd, 268.— 23. And a person was 
admitted to be bail, in respect of mortgage money secured on an estate in Ire- 
land. Ibid. — 24. Where tne bail had assumed feigned names, the court of com- 
mon pleas ordered them and the attorney to be set on the pillory. 1 Str. 384. — 
95. And " if any person shall acknowledge or procure to be acknowledged any 
recognizance or ban in the name of another person, not privy or consenting to the 
same; or, before a commissioner shall represent or personate another person, whereby 
he may be liable to the payment of any debt or damages, he shall on conviction, suffer 
death as a felon, without benefit of clergy.*’ 21 Jac. 1. c. 26. 4 & 5 W. & M. c. 4. 

— 26. But the courts will not vacate the proceedings against the party personated, 
until the offender be convicted. T. Jon. 64. l Vent. 501. 3 Keb. 694. Ld. Rd. 445. 
•— 27. Nor can a conviction take place until the baihpiece be filed. 2 Sid. 90. — 
98. Bail may be asked whether they have not been in the pillory for perjury. 4 T. R. 440. 

— 29. And where a man who had offered himself as bail confessed, on being examined 
by the court, that he had forsworn himself, he was presently adjudged to be committed 
to prison, and to stand upon the pillory with a paper mentioning the cause, viz. " for 
false bail,*’ and to be brought into the court of K. B. C. P. and exchequer; and this upon 
his confession w(u recorded in court without other proceedings against him. Cro. Car. 1 46. 

— 30. But if bail have sworn to a false account of their property without the privity of 
the defendant or his attorney, the plaintiff has no other remedy than by indictment for 

J ierjur)’. 5 Taunt. 776. — 31. Where the bail do not attend, or are not permitted to 
uiti^ on account of a d^eci in the notice of bail or justification, the courts, as a favour, 
will in general allow them further time to justify. Lofft. 72, 1 87. Tidd, 269, et vide 
1 B. & P. 660.— 32. Unless it be on a habeas corpus or writ of error, in which case, 
on account of the delay, this indulgence is not granted. Tidd, 269. — 33, And where 
bail were put in in time, but did not come to justify pursuant to notice, and the de- 
.fendant’s attorney gave a new notice for the next day, the bail were permitted to 
justify on payment of the costs of the tot attendance. M'Cormick v. Foulgcr, Tidd, 269. 
InjP-C. P. 185,-34. But where bail are rmccted on account of some personal in- 
sufficiency, the courts will seldom allow mrther time to add and justify others. 
Tidd, 270. — 35. In the king’s bench, when a motion is made for further time to justify 
bidl, it must be supported by an affidavit of the special facts allied in excuse of the 
bail not attending at the time mentioned in the notice of justification ; or in case 
further time be given, upon suggestion of counsel, then the bail shall not be permitted 
afierwards to justify, unless at the given time such an affidavit be produced as before 
described. Ibid. — 36. It is anile iu that court that where there have been three 
notices and two changes of bail, they shall not be allowed to justify, until the plaintilT 
has been paid his costs. Tidd, 270. — 37. And in the common pleas, bail were not 
giermittcd to justify till the costs of a former opposition were paid to the plaintiff though 
the defendant was in custody, l Taunt. 57 — 38. If the bail do not justify at the time 
appointed, and no further time be given, they are said to be out of court. 1 Cromp. 66. 
7 Mod. 50. — 39. Though bail who had been rejected, are still competent to render 
the defendant in the king’s bench, so long as they remain on the bail-piece. Tidd, 270. 
— 40. Though it is otherwise in the common pleas. Ibid. — 41. When the bail are 
allowed, a rule or order of allowance should be drawn up, with the clerk of the niljw 
|n the king’s bench, or secondaries in the common pleas, and a copy of it served oo 
the plaintiff’s attorney, even though he has opposed their justification. 4 T. R. 493. 

L S ® * S. 145.— 42. After which, the bail-piece in the king’s ^nck 

ahpuld be obtained from the judge’s chambers, and filed with the masters. dd, 270. 
^43, This should rra^arly be done the same term in which they were allowed. 
R. H. 1650. r^. 3. K. B. — 44. And in filing the bail in that court, it should be ob- 
Mrv^, that wery boil taken on or before the continuance day is a bail, and to be filed 
in the preening term, and eveiy bail taken after the continuance day is a bail, and to 
he fil^ of the sub^ueiit term ; but where new bail are added to oier bail taken on 
#>r before the continuance day, the new bml shall be taken and filed as of that term in 

#5. If but bai beeo uapn^o'lj' •Uonred, the coun will let uide the rule of dlomnce. 

Tidd.- 
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So in vacation for necessity ; but then he ought afterwards to justify 
tiiem in court the next term. Mod. Ca. 24. (o) 

So in error, the defendant ought to except, and. give notice thereof 
in 20 days ; and the exception shall be entered with the clerk of the 
<yrrors. Mod. Ca. 230. 

And he shall also serve a rule before execution. Mod. Ca^ 230. 


Tidd, 271. — 46. The bail-piece being filed in the king’s bench, or bail perfected in 
the common pleas, an entry should be made of the recognizance on a roll called the 
recognizance-roll, v^hich shoutcT be docketed and carri^ into the treasury chamber. 
Ibid. — 47. And this should regularly be done before any proceedings are had against 
the bail, or at least before thev are called upon to plead. Ibid. — 48. For otherwise 
they may plead nul tiel record, and if the recognizance-roll be not carried in till after- 
wards, it seems that they may withdraw their plea, and the plaintiff must pay the costv 
of it. Ibid. — 49. In the k. B. the recognizance of bail by bill is entered by tlie- 
plaintiff’s attorney after the declaration, with a memorandum of the term it is of. Ibid. 
— 50. But by original it is entered by the filacer after a recital of the process. Ibid. 
^51. And if in a joint action against two defendants, the recognizance of bail be 
entered by mistake in an action against one only, and the plaintiff after two writs of 
scire facias against the bail, and niftil returned to them, sign judgment against the bail, 
and take out execution, the court will set aside the judgment and execution for irregu- 
larity. 1 M. & S. 199. — 52. In the common pleas, the filacer enters the recognizance 
on tne roll, and dockets it. Tidd, 271* — 57. And where the plaintiff was called by a 
wrong name in the recognizance-roll, that court would not rectify the mistake/ but 
gave judgment for the defendants on an issue of nul record. 5 Taunt. 267. 

54. So they would not amend a clerical error in the spelling of the plaintifl‘’s name in* 
the recognizance, without the consent of the bail: 5 Taunt. 814. — 55. Butin rdrr 
facias against bail in that court, if there be a failure of record through a misprision 
of the officer, the court will permit the entry of the recognizance to be amended. 

1 Taunt. 221. et vide Ca, Pr. C. P. 74, 75. Barnes, 59. Id. 415. Sed vide 1 B. & P. 481, 
56. And in a subsequent case, the entry was amended at the instance of the bail, 
where the plaintiff’s name had been mistated. 4 Taunt. 875. Tidd, 266 — 272. 

(n) Where the hail already put in do dot mean to justify, others should added^ 
before a judge, on the bail-piece by bill, or in the filacer’s book by original, in K. B., 
or in C. P., with the filacer or his clerk, within the time allowed for their justification; 
and if there be not time enough, defendant’s attorney may take out a summons, and 
obtain an order for further time. 1 Cromp. 64, 5. 86. &c. Tidd, 254. 

(o) 1. But a doubt having arisen whether a prisoner could be bailed in vacation, 
it was enacted by the statute 43 Geo. 3. c. 46. s. 6. that if any defendant shall be 
iakeUf detained or charged in custody, at the suit of any person or persons, upon mesne 
process issuing out of any of his inmesty’s courts of record at Westminster or Dublin, 
and shall be imprisoned or detained thereon after the return of such process, it shaU 
and may be lawful for such defendant, in vacation time only, and upon due notice 
thereof given to the attorney for the plaintifi’ or plaintiffii in such process to put ia 
and justify bail; the letter of the statute includes the power of putting in bail before 
a commission, as given by the stat. 4 W. & M. ante 245; and see observations in 'Hdd, 
infra, before any one of the justices or barons of the court out of which such process 
shall have issued ; who may, if he shall think fit, thereupon order a rule to issue for the 
allowance of such bail, and may further order such defendant to be discharged out of . 
custody, by writ of supersedeas or otherwise, according to the practice of such court, 
in like manner as the same is and may be done by an order of court in term rime.” 
^ 2. To discharge a defendant out of custody on this statute, bail above must be put 
in before a judge, and notice thereof given to the plaintiff’s attorney in the usual way ; 
after which another notice should be given, that the bail will justify themselves on a 
certaiir day at a judge’s chambers, and an affidavit made of the service of such notice; 
and when the bail have justified, the judge will order a rule to be drawn up for their 
allowance, and for the discharge of the £fendant if in custody of the marshal, or for 
a writ of supersedeas to issue if in custody of the sheriff or warden of the Fleet 
prison; and therepuon a rule bdng drawn up by the clerk of the rules in the K.B., or 
aecondaries in the C. P., and a writ of supersedeas issued when necessary, and delivered 
^ the sheriff or warden, the defendant will be discharged out of^austody. TOd, 273# 
Tiddi 272| 273. 
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(K 5.) Remedy for insufficient bail. 

By the st. 23 H. 6. 10. if the sheriff returns ^cepi corpus, or reddi-^ 
dit se^ he shall have his prisoner at the return day, as before the act. 

And if he has not, the sheriff shall be amerced by the court, upoii«a 
rule given to bring in the body. Compl. Att. 311. 1 Sal. 99. 

The first amerciament shall be 405., and if he has not the body then> 
the plaintiff shall have an habeas corpus. Comp. Att. 311. 

If he does not return the habeas corpus, he shall be amerced. Comp. 
Att. 311. 

If he returns languidus in persona, the plaintiff shall have a dtusss 
tecum licet languidus. Comp. Att. 311. 

If he still makes default, the amerciaments shall be encreased, and 
repeated toties quoties, and shall be estreated into the crown-office, and 
so into the exchequer. Comp. Att. 311. 

If there be an exception to the bail, and they be not justified, there 
shall be an amerciament against thesheriffi notwithstanding the bail. 

Though the bail to the slieriff be offered to the court. Per Holt^ 
!Mod. Ca. 122. (/i) 

But 


a l. If there be no bail-bond, or the plaintiff be dissatisfied with the bail taken by 
eriffs, it is usual to rule him to return the writ. Oilb. C. P.21. R. M. 6. G. 2. (a). 
2 Saund. 61. & n. — 2. And as in K. B. if the sheriff**s bail become bail above, the 
plaintiff cannot except to them, after he has taken an assignment of the bail-bond (though 
It is otherwise in the C. P.) if the plaintiff in that court be dissatisfied with the bail 
taken by the sheriff, he can only proceed by ruling him to return the writ and bring iiv 
the bo%. Tidd, 295. — 3. But a rule to return the writ cannot be had, after the 
plaintiff has taken an assignment of the bail-bond, if valid ; for by taking such assign- 
ment he discharges the sheriff. Gilb, C. P. 21. 1 Salk. 99. 3 B. & P. 564. — 4. Though 
if the bail-bond be void it is otherwise, i Wils. 223. Williams v. Jacques, Tidd, 296. 
— 5. So it has been holden, that if the sheriff appoint a special bailiff to arrest the de- 
fi^ndarit, at the request of the plaintiff or his agent, he cannot be ruled to return the 
writ. 2 Blk. 952. 4 T. U. 119.— 6, But he is notwithstanding responsible for the 
safe custody of the defendant aficr the arrest made. 8 T. R. 505.; et vide. 2 £sp. 
.691. — 7. The rule to return the writ is a side bar or treasury rule, which expires in 
four days after service in London or Middlesex, and in six days in any other city or 
county. R. T. 6 G. 3. K. B. 3 Burr. 1921. R. M. 6 G. S. K. B. — 8. In K. B. it is 
obtained from the clerk of the rules ; and usually taken out on the return day of the 
writ by bill, or quarto die post, by original, in order that it may keep pace with the time 
to put in bail ; but it cannot regularly Im taken out before, though aated on the return 
day, or quarto die post, by original. 1 T. R* 552. 2 East, 242, Tidd, 296. -r- 9. In 
the P. the sheriff had formerly in all cases six days after service of the rule to re- 
turn the writ. R. H. 8 G. 1. C. P. 10. But the time for returning it in town causes 
was afterwards reduced to four days, so that now it is the same in both courts. R. H. 
^ G. 3. C. P. Barnes, 494. — 11. The rule to return the writ is obtained from the * 
secondaries in the C. P., and usually taken out on the first day of term, where tiie 
process is returnable on the first return ; or if returnable on the second or any sub-* 
sequent return, it may be taken out on the return day of the process, being the periods 
from which the timefor putting in bail is reckoned. Tidd, 297. — 12. But by 20 G. 2. 
€. 37. s. 2. no sheriff shall be liable to be called upon to make a return of any writ or 
process, unless he be required so to do within six months after the expiration of his 
office. — 13. Upon which statute it has been holden, in case of sherifi8,that the months 
arc lunar months; that the day of the sheriff’s quitting his office is to be reckoned as 
one ; and that the sheriff cannot be ruled to return the writ after the expiration of 
^ix months, though requested before. Dougl. 463. 2 Saund. 47. m. 2 T. R. i. — 
14. The rule to return the writ being intended to, bring the sheriff into contempt, 
must be personally served upon the sheriff himself, or his under-sheriff. Ca. Pr. C. P. 1 23. 
Pr. Reg. 381. — 15. Except in London, Middlesex, and Surrey, where service on the 
deputy secoadarjr of the compters, sheriff’s deputy, or uadpr sheriff’s agent in town, - 
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u deemed sufficient. Dougl. 420. 3 T. R. 351 — 16. In K.B. where the rule ex- 
pires in vacation, the sheriff need not return it till the first day of the ensnin*^ term 
and has the whole of that day to file hi« return. 5 East, 38 fi. l Smith, 427 . -I 
17. But in the C. P. where a rule to return a writ expires in vacation, the sherilt' must 
file it at the return, and cannot wait till the ensuing term, the C.P. office being open 
during the vacation, l Taunt. 647. 1 Mars. 270. — 18. The sherifl being ruled to 
return the writ, either does or does not return it. — 19. And where the writ ?s executed 
by the old sheriff while in office, he ought to make liis return to the same, and hand 
such writ and return over to the new sheriff who comes into office before the return 
day ; and such new sheriff will return the writ, with the old sheriri‘*s return thereon. 

— 20. And if the old sheriff, after arresting a defendant, suffer him to escape, and go 
out of office before the return day, he is answerable for the escape. 4 East, 604. — 

21. If there be no return it is a contempt, for which the courts, on' a proper affidavit, 
will grant an attachment. R. M. 6 G. 2. K.B. — 21. And this is the constant mode 
of proceeding against the late sheriff as well as the present one. Dougl. 464. ■!— 

22. But where the sheriff^ on being ruled to return a writ, gave notice to the plaintiff 
that the writ was lost, and that the defendant was in custody; held that the plaintiff 
should have proceeded as if the sheriff had returned cepi corpusy and the court of 
C. P. set aside an attachment issued against the sheriff for iiok returning the writ. 

I Marsh. 289. — 2.3. The writ should regularly be returned by the sheriff' on the day 
on which the rule for returning it expires; and in default thereof, the plaintiff niay 
move for an attachment on the next day. R. M. .32 G. .3. K, B. 4 T. R. 496. — 

24. Or in the K. B., if the rule expires on the last day of term, he may move for an 
attachment at the rising of the court on that day. 11 East, 591.-^25. And the rule 
for the attachment is regular, though the sheriff make his return on a subsequent day 
in vacation, before he is actually served with the rule. Ibid. — 26. In order to ascertain 
the time of making the return in the K. B. the custos brevium is required to indorses 
on every writ, on what day, and at w'hat hour the same was filed. R. T. .30 G, 3. K. B. 

J T. R* 787. — 27. The sheriffs return to a capias ad respondendum is either that the 
defendant is not found in Ids bailiwick, or that he has taken him ; and in the latter 
case it is either that he has him ready, or in custody, to answer the plaintiff, or by way 
of excuse, that he is sick or dead, or that he has escaped, or been rescued, or that the 
sheriff has discharged him or dedivered him over to another custody by direction of 
the plaintiff, or by order of the court, or that he has been tlischarged from -the arrest 
under st. 43 G. 3. c. 46. s. 2. on depositing in the sheriff’s hands the sum.indorscd on 
the writ, with ten pounds in addition, to answer costs, &c. Tidd, 299. 28. If the 

sheriff return non cst invcnlusy where he has or might have taken the defendant, he is 
liable to an action for a false return. 2 Esp. 47.5. — 29. And if ho return cepi corpus 
et paratum kaheo, where he has taken the defendant and let him go at large without 
bail, he is liable to an action, if the defendant be not in custody, or hail above be not 
put in and perfected at the return of the writ. Gilh. C. P. 22. Noy, 39. 1 Mod. 228. 

2 Mod. 178. — 30. But where the sheriff has taken hail, he is not liable to an action 
upon the return of cepi corpus et j)aratu7n haheo, Cro. Eliz. 624. 808. 852. Noy, 39. 

1 Sid. 22. 439. 1 Vent. 55. 85. 2 Saiind. 60. 154. 1 Mod. 33. 57. 227. 2 Mod. 83. 

177. 3 Salk. 314, 315. — 31. If the defendant reside within a liberty, the bailiff of 
which has the execution and return of writs, it is usual for the shcrilf* to return, that 
he has made his mandate to the bailiff of the liberty, who has given him no answer, 
or has returned that the defendant is not found in his bailiwick, or that he has taken 
the defendant and has him ready. Off. Brc. 216. Ret. Bre. 168, 9. — 52. In the first 
case the plaintiff is entitled to a non omittas by the st. Westrn. 2, c. 39. Gilb. C. P. 26. 

1 Barnard K. B. 282.' 9 East, 350, — 33. In the second, if the return he false, the 
bailiff is liable to an action ; the sheriff not being answerable at common Jaw, for the 
false return of the bailiff Gilb, C. P. 30. — 34. In the last case, the ancient mode of 
proceeding was by distringas, Gilb. C.P. 31. Browiil. Brev. Jud. 35. — 35. But it 
seems the plaintiff may now be called upon by rule to bring in the body. 2 T. R. 5. — 
36. If the bailiff make an insufficient return, he is liable to be amerced for it, and not 
the sheriff, by st. 27 H. 8. c. 24 Gilb. C. P. 30. — 37. Upon the sheriff’s return of cepi^ 
corpus et paratum habeoy if bail above be not duly put in, or if put in and excepted to* 
they do not justify in due time, the plaintiff has his election, either to take an assign- 
ment of the bail-bond, or to proceed against the sheriff by ruling him to bring in the 
body. Gilb. C. P. £0. — 38. And if there be no bail-bond, or the plaintiff be dissatia- 
fied with the bail taken by the sheriff, it is usual and necessary in the king’s bench for 
the plaintiff to rule him to bring in the body. 2 Saund. 61. c. — 39, This is a four or 
six day rule, and sho.4!d be served in like manner as the rule to return the writ. R. M. 
6 G. 2. R. T. 6 G. 3. 3 Burr. 1921, R. H. 7 G. 3. C. P. — 40. In the K. B. it is 
obtained from the clerk of the rules ; but in the C. P. it is given by the filacer whp 
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issued the process on a note or extract of the writ and return from the cuHos brevitm-^ 
after which the rule is drawn up by the secondaries and served. R. T. 2 W. & M » 
reg. 1. C. P. Imp. C. P. 205. 210 . 211 . — 41. And there should be no delay in giving 
the rule. 7 T.R.452. ct vide.^B. & P. 151. 0 East, 457. — 42. The intent of* this 
rule where the defendant is not in custody, is to compel the sheriff to put in and per- 
fect bail above. R. M. 6 G. 2. (a) K. B. 1 Wils. 262. 1 H. Bl. 233, 234. — 43. And 

it cannot in general be taken out until the time for putting in bail has expired.* 
J: T. R. 472. 8 East, 525. Spiccr v. Linnel, Tidd, 301. Imp. C. P. 212. 2 H. Bi 276. 

3 Price, 3. 103. — 44. In K. B. where the rule to return the writ is given on the return 
clay, a nile to bring in the body, dated on the day of the return by the sheriff of rc/n 
corpus, though issuing afterwards in the vacation, is irregular. 2 East, 241. — 45. But 
where the writ in a country cause was rcturiuible on the first of June, and the 
sheriff was ruled to return it on the, second, and on the eighth he returned cepi corpus^ 
upon which the plaintiff on the same day served him with a rule to bring in the body, 
and on the fifteenth obtained an attachment, the court held the proceedings^ regular ; 
although it was objected that the sheriff had all the eighth to return the writ, and con- 
sequently that the rule to bring in the body should not have been served till the ninth; 
for in this case, the time for putting in bail had expired, before the service of the rule to 
bring in the body, Parker v. Wall, Tidd, 30 1 . Goodwin v. Montague, Ibid.. — 46. Agree- 
ably to which it is now settled, that in all cases where the time for putting in bail has ex- 
pired, the sheriff may be ruled to bring in the body on the same day that he returns cepi 
corpus. Rex v. Sheriff of Middlesex, Tidd, 302. — 47. In the C. P. where a rule to 
bring in the body expires on the last day of term, the plaintiff is at liberty, at the ris- 
ing of the court on that day, to move for an attachment for not bringing into court the 
bod^ of the defendant ; and such attachment may be accordingly issued on the fol- 
lowing day, provided bail shall not then be perfected, or the defendant rendered in 
^eir discbai^e. R. T. 38 G. 3. C. P. — 48. When the sheriff is called upon to brin^ 
in the body, he must cither bring it into court. Barnes, 392. — 49. Or put in, and 
perfect bail above, within the time allowed him by the rule. 1 Wils. 262. R. M. 
6 Geo. 2. (a) K. B. 2 Saund. 61. c. — 5o. Otherwise it is a contempt for which the 
courts will grant an attachment, on an affidavit of the service of the rule, and that no 
bail has been put in, or that bail has been put in, but not perfected. Tidd, 302. — 
51. And where two sheriffs had been ruled to bring in the body, and then one of them 
died, the court granted an attachment against the survivlug sheriff only. Willie v. 
Benwcll. Tidd, 302 .— 52. But the contempt is not incurred, till the day is past on 
which the rule to bring in the body expires ; for the sheriff has the whole of that day 
to bring it in, and therefore an attachment cannot be moved for till the next day. Rc:c 
V. Sheriff of Essex, cited in 7 T. R. 528. 8 T. R. 464. — 53. And after the defendant 
has surrrendered, an attachment against the sheriff, for not bringing in the body 
is irregular, though the surrender be not made until after the rule for bringing 
in the Imdy has expired. Tidd, 302. — 54. In K. B. the plaintiff may move foe 
an attachment against the sheriff at any time after the expiration of the rule to 
bring in the body; and if the attachment be obtained before the service of the 
rule for the allowance of bail, the sheriff is fined. Tidd, 303. — 55. But in the 
C. P. and exchequer, though the rule to bring in the body bus expired, yet if the de- 
fendant justify bail before the attachment against thesberifi’is moved for, it is in time 
to prevent the attachment. 1 H.BI. 9. 1 Price, 103. : ct vide 1 B.& P. 325. 9 East, 

468. — 56. And that court will never allow any advantage to be taken of the priority 

of motion on the same day. Ibid. 2 B. A P. 38. ; et vide 1 B. & P. 334. 

57. Therefore if bail be brought up on the same day on which an attachment has been 
obtained against the sheriff, the court will permit them to justify, and set aside the 
attachment. Ibid. — 58. But the plaintiff in such case is entitled to the costs of pre- 
paring to move for the att^hment. Ibid. 3 B. & P. 603 . — 59. So if the plaintiff to 
lias incurred the costs of instructing counsel to move for an attachment, before the 
defendant gives notice of his surrender, though he surrender before the attachment is 
actually obtained, C. P. will order the costs of those instructions to be paid by the de- 
fendant, upon setting aside the attachment. 1 Taunt. 56. — 60. In counties palatine, 
the BttaeWent or other process of contempt, issues against the party who is in fault>. 
—61. As against the chancellor of Lancaster. — 62. The bishop of Durham. 1 Sid. 
92. — 63. Or the chamberlain of Chester. — 64. Or their officers. Andr. 191. and 
see Dougl. 749. 3 East, 131. — 65. If they refuse to make a mandate to the sheriii^ 
or to return the writ into court, after he has made his return to them. — 66. Or 
against the sheriff, if he will not return his mandate, or bring in the body of the de- 
fendant, pursuant to bis return of c^i cotpus. Tidd, 303. v— 67. It was formerly 
usual in the K. B. to proceed against the late sherifl^ for not bringing in the body by 
dutringot. Traxe, |44. 145. ;2Lil. Pr. Reg. 510. 5 Burr. 2726. Dough 464. -.r 

66. ^ut now, by rule of that court, whgre ^ny sberi^ before his going out of of- 
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lice, arrest any defendant, and a cepi corput shall afterwards be returned, he 
shall and may, within the time allowed by law, be called upon to bring in the body hr 
a rule for that purpose, notwithstanding be may be out of office before such rule shall 
be granted. R. T. 31 G. 5. K. B. 4 T. R. 379. — 69. A similar practice has also 
obtained in the C. P. Barnes, 102. — 70. And in that court a sheriiT, who is ruled on 
the last day of term, but goes out of office before the next term, is liable to an attach- 
*raent for not bringing in the body. 1 H. Bl. 629. — 71. The dUtringM against the 
late sheriff was a judicial writ, issuing out of the king’s bench office by bill, or filacer’s 
office by original, and directed to his successor, commanding him to distrain the late 
sheriff by his lands, &c., so that he might have the defendant’s body in court to an- 
swer the plaintiff. Brownl. Brev. Jud. Thes. Brev. and Offic. Brev. tit. Distringas. 

— 72. This writ must have been made returnable on a day certain or general return, 
according to the former proceedings. Tn e, 144, 145. — 73. And must have lain four 
four days exclusive in the sheriff’s office ; but it need not have been left there before 
the return, it being deemed sufficient to leave it on the return day. Tidd, 304. — 
74. Upon the first dutringas, the sheriff to whom it was directed, levied issues to the 
amount of 40r., which the plaintiff moved to increase ; and if the debt were small, the 
court would order the whole of it to be levied, with costs, upon an oKas dUiringat ; 
but otherwise the plaintiff moved again to increase the issues, and sued out apluriei 
distringas, &c., and when issues were returned to the amount of the debt and costs, 
the plaintiff moved for a sale of them, under the statute 10 G. 3. c. 50. 5 Burr. 

2726^ 7. 75. The attachment is a criminal process, directed to the coroner, when it 

issues against the present sheriff ; or when against the late one, to his successor. Tidd, 

305. 76. And in K. B. it must be made returnable at a general return, though the 

iori«inal process was at a day certain. 1 Str. 624. — 77. The attachment may be 
moved for on the last day of term. 1 Burr. 651. — 78. And until it be granted, the 
proceedings in the K. B. are on the plea side of the court, and must be entitled with 
Jhe names of the parties. Tidd, 305. — 79. But as soon as the attachment is granted, 
the proceedings arc on the crown side, and from that time the king is to be named as 
the prosecutor. 3 T. R. 133. 253. 7 T. R. 439. 528. 2 East, 82. 12 East, 165. 

JEt vide 2 B. & Pf 5)7, — 80. If the coroner or sheriff, being called upon by rule, ne- 
glect to return the attachment, he may be attached himself ; and the attachment 
against the coroner should be directed to elisors, named by the master in K.B. or pro- 
thonotaries in C, P. 2 Blk. 91 1.,1218.-- 81. When the sheriff is fined for contempt, 
he is liable in like manner as his bail upon the bail-bond, to the payment of what is 
really due to the plaintiff, though beyond the sum sworn to, and costs, to the full 
extent of the penalty of the bond. 7 T. R. 370. 8 T. R. 28. 1 H. Bl. 233. 545. 

82, And he cannot relieve himself by payment of the debt sworn to, and indorsed 

on the writ, since the st. 43 G. 3. c. 46. s. 2. having neglected to take the money at 
the time of the arrest, as directed by that act ; but must pay the whole debt and costs. 

9 East, 316. 83. Neither can he be relieved on the ground of the defendant’s death, 

after the contempt was incurred, and before the attachment issued. 3 T. R. 133. — - 
84. But he is not liable beyond the penalty of the bond, 3 East, 604. — 85. And if a 
party has a right to enforce payment of his debt against the sheriff, he must pursue it 
within a reasonable time, and not lay by so long, as that by his laches the sheriff shall 
be deprived of his remedy over against the debtor. 9 East, 467. 3B.&P. 151. 

1 Taunt. 111. — 86. So cognovit for payment of the debt and costs by instalments, 
discharges the sheriff, not>riUistandin^ a co-temporaneous agreement that the right of 
moving for an attachment against h^m should remain with the plaintiff as a security, 
in case any of the instalments should not be paid. 1 Taunt. 159. and sec 4 TaunU 
456. 5 Taunt. 310. 1 Mars, 59. Wightw. 121. — 87. But where the plaintiff, at the 
desire of the shcrilTs officer, foreborc to enforce an attachment in the first instance, 
nnd two days afterwards applied to the sheriff for the debt and costs, C. B. held that 
the sheriff was not discharged by the indulgence given to the officer. 1 Taunt. 489* 

88. If the proceedings against the sheriff are irregular, they may be set aside. Tidd, 

506. 89. It regular, may be stayed by t^e favour and indulgence of the court, in 

«rder to let in a trial of the merits for the benefit of the sheriff, or of the defendant, 
or his bail. 2 H. Bl. 235. Goodwin v. Montague, Tidd, 306. — 90. The practice in 
these cases is to move for a rule to shew cause, why on putting in bail, the proceed- 
ings against the sheriff should not be stayed; and to have the bail ready to justify, 
whenthe rule is disposed of. 1 B. & P. 334. — 91. If the plaintiff has not lost a trial, 

' the court will set aside fte proceedings,, upon putting in and perfecting bail above, 
and payment of costs. 4 T. R. 35^. 2 H. B. 235. — 92. In such case, however, if 
the application be made on behalf of the defendant, they will require an affidavit of 
pierits; or if made by the sheriff or bail, who cannot be expected to swear to merits, 
iO c^deyit is re<]uired| that the application u made on their behalf| without collusion 
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But the most usual way is, that the sheriff a<ssigns the bail bond to 
the plaintiff, (p) 

And 


with, or indemnity from the defendant. 7 T. R: 239. 3 M. & S. 299. Et vide I N.R. 
12J. — 93. If a trial has been lost, the court will farther require that the attachment shall 
remain in the office, and stand as a security to the plaintiff for the sum recovered. Gravett 
V. Williams, cited 4 T. R.352. — 94. But upon setting; aside a regular attachment, on 
payment of costs, the question whether or not the attachment shall stand as a security, 
depending upon the fact whether a trial has been lost, it is for the plaintiff^ who seeks 
to qualify the rule, to shew by his affidavit the necessary facts, such as the day of the 
delivery of the declaration, &c. which may entitle him so to do. 5 Taunt. 606. — 
95. When the shcrifThiis been guilty of a breach of duty, in discharging the defendant 
out of custody, without the plainti^s assent, upon his own undertaking to appear and 
put in bail, instead of taking a bail-bond, the court will not assist him by staying the 
proceedings in an action for an escape, or by setting aside the attachment. 7 T. R. 
109. 239. Et vide 1 B. & P.225. I Taunt. 119. — 96. And it is now decided, that he 
cannot, after paying the debt and costs, maintain an action against the <lefeiidant, for 
money paid. 8 East, 171. — 97. But if he has taken a bail-bond, he may resort to 
the defendant or his bail, by putting it in suit against them ; tliongli in general the 
money is paid by the officer, on issuing the attachment, and he brings the action on the 
bail-bond in the sheriff‘*s name. 2 Saiind. 61./. — 98. Where bail above were put in, 
but not justified, and the sheriffbeing fined, brought an action on the bail-bond, to 
which tne defendant pleaded comperuit ad diem, C. B. on motion by the sheriff, or- 
dered the recognizance of bail in the original action to be struck off the file ; though 
the defendant alleged that the sheriff was fined through his own negligence ; for that 
should have been the subject of a motion to stay proceedings on the bail-bond. 1 Mars. 
S20. Tidd, 295—308. 

(;>) 1. If the bail below be sufficient, it is usual for the plaint iff to take an assignment 
of the bail-bond. — 2. Which it seems he may do, even after service of the rule to bring 
in the body. Robinson v. Owen. Tidd, 287. Poidevin v, Harvey, Ibid. 3 B. & P. 
664. Wigntw. 406. But Imp. K. B. 203.214, contra, — 2, Or for an at- 

tachment, Tidd, 287. ^ 4. But after he has sued out an attachment against the sheriff, 
he has made his election, and cannot afterwards, whilst the attachincnt remains in 
force, take an assi^ment of the bail-bond. Cunningham v. Chambers. Tidd, 287. — 
6. And in the C. B. if bail above be put in and justified in due time after the sheriff 
is ruled to bring in the body, the court will set aside proceedings in an action upon the 
bail-bond, conimenced previous to the time of justification. 3 B. & P. 5o4. — o. So 
that the plaintiff in that court is not at liberty to proceed upon the bail-bond, pending 
the rule to bring in the body. — 7. But where the sherifl‘’s officer, on the attachment 
being lodged, prevailed on the plaintiffs to withdraw it, and take an assignment of the 
bail-bond, which the plaintiffs, in order to relieve the sheriff^ accordingly took and 
commenced an action thereon; K. B. held that the plaintiffs might abandon their at*^ 
tachment in this case, and then take an assignment and proceed on the bail-bond. 1 5 
East, 215. — 8. And in the exchequer, where the attachment against tlic slierifi' has 
been set aside for irregularity, it is no bar to an assignment of the bail-bond. Wiglitw. 
406. — 9. Before the statute of Ann (recited in tlie text) the sheriff' was not com- 
pellable to assign the bail-bond. 1 Mod. 228. — 10. Though if he had not assigned 
It, the court would have amerced him. 1 Sid. 23. 2 Mod. 84. — j- il. And the old 
way was, fir^t to give a rule for the sheriff to bring in the body, before the plaintiff 
could take uii assignment of the bail-bond. 1 Salk. 99. — 12. Another mischief at 
common law was, that after an assignment of the bail-bond, the action thereon must 
have been brought in the name of the sheriff^ who' might have released it, and thereby 
driven the plaintiff into a court of equity. Gilb. C. P. 2. — 13. To remedy which 
inconveniences thest. 4 & 5 Ann, c. 16. passed. — 14. Upon which statute it has been 
gaid, that the bail-bond may be assigned before it is forfeited, though it cannot be put 
in suit till afterwards. Barnes, 77, — 15. And it is a rule in the C. P, that no bail- 
bond taken in Loudon or Middlesex, by virtue of any process issuing out of that 
court, returnable on the first return of any term, shall be put in suit until after the 
fifth day in full term; and that no bail-bond taken in any other city or county, by 
virtue of such process, shall be put in suit until after the ninth day in full term ; and 
that no bail-bond taken in London or Middlesex, by virtue of any process issuing 
out of that court, returnable on the second or any other subsequent return, shall bo 
put in suit until after the end of four days^ exclusive of the day on which such process 
^ shall 
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^hall be expressed to be returnable; and that no bail-bond taken in any other city or 
county, by virtue of such last-mentioned process, shall '^be put in suit un^ ^ftcrthe 
end of eight days, exclusive of the day on which such last-mentioned process shall bo 
expressed to be returnable ; upon pain of having all proceediims upon sucli bail-bonds 
to the contrary, set aside with costs. R. T. 30 G. 3. C. P. 1 H. Bl. 525,6. £t 
vide H. 9. Ann. rcg. 4. C. P. 2 Blk. 1009. — 16. But in K. B. it has been holdcn, 
that if the fourth day for perfecting bail be the last day of term, and the bail be not 
perfected before the rising of the court on that day, an assignment of the bail-bond to 
the plaintiff in the evening of that day, is regular. 8 T.R. 4. — 17. After default 
made in putting in special bailin time, it is not enough that bail are afterwards put in; 
but plaintiff may take an assignment of the bail-bond, and proceed thereon, unless the 
bail be also justified, though not before excepted ta 7 East, 607. — 18. And where 
the defendant had neglected to put in and perfect bail above, K. B. held that the plain- 
tiff was not out of court by omitting to declare in the original action within two 
terms after the return of the writ; but he might still take an assignment of the bail- 
bond. 2 Str. 1262. Carmichael v. Chandler, Tidd, 290. Imp. K. B. 208. Pr. Reg. 
71. — 19. But where the plaintiff is completely out of court, by not declaring in the 
original action, (in K. B. within a year after the return of the writ, in C. P. before the 
end of the vacation of the second term after it Is returnable) it seems that he cannot 
afterwards regularly take an assignment of the bail-bond. 2 Blk. 876. 4 Taunt. 715. 

— 20. And in C. P., though the assignment of the bail-bond be regular, as being taken 

while the action was pending, yet if the plaintiff be afterwards guilty of laches, to the 
mejudice of the bail, the court will stay the proceedings thereon. 3 B. & P. 221. 4 
Taunt. 715. — 21. The plaintiff, however, may proceed against the bail, although the 
action be out of court, if it do not appear that it was out of court, before the plain- 
tiff took an assignment of the bail-bond. 4 Taunt. 715. — 22. The assignment may 
be made by the high sheriff, or by the under-sheriff, in Ms name, and even by the 
under-sheriff’s clerk in his office. Harris v. Ashley, Tidd, 290. French v. Arnold, 
Ibid. 1 Str. 60. 4 Camp. 36. Sed vide 1 Str. 60. 10 Mod. 288, contra. — 23. Ajfid 
must be stamped with a half-crown stamp before the action commenced. — 24. And 
as the assignment may be made, so the action may be brought in any county. 2 Str. 
727. 2 Ld. Rd. 1455. — 25. But it must necessarily be brought in the same court 
whence the process issued on which the bail-bond was taken, otherwise the parties 
could not nave the relief intended by the statute. 1 Burr. 642. 3 Burr. 1923. 

Barnes, 92. 117. 3 Wils. 348. 2 Blk. 858. — 26. This rule applies in K. B. to actions 
brought on the bail-bond by the sheriff himself, as well as his assignee. 8 T. R. 152. 

— 27. But it is otherwise in C. P. 1 H. B. 631. — 28. And although it be irregular 
to bring an action on the bail-bond, in a different court from that in which the 
original action was commenced, yet defendant cannot take advantage of this under 
the pica of non eU factum, 2 Camp. 396. — 29. When the plaintiff has taken an 
assignment of the bail-bond, he cannot proceed in the original action, so long as he 
retains liis right to sue upon it. Eaton v. Beattie, Tidd, 291. 2 Smith, 489. 4 
Taunt. 715. — 30. The proceedings on the bail-bond may be set aside if irregular; or 
stayed if regular, upon terms, at the instance of the defendant or his baH, in order 
that there may be a trial in the original action. Barnes, 74.— 31. In general the 
irregularity is in the writ, as that it was returnable in a day out of term. 1 Str. 399. 

— 32. Or in the affidavit to hold to bail, arrest, bail-bond, or exception to bail, or 
that the bond was put in suit before it was forfeited. Tidd, 291. — 33. And the 
assignment of the bail-bond was set aside, as having been made pending a rule to set 
aside proceedings for irregularity, and to stay proceedings in the mean time ; the 
proceedings being suspended thereby for all purposes, till the rule was discharged. 
4 T. R. 176. — 34. But the courts will not order the bail-bond to be delivered up to 
be cancelled, on the groun4 of a misnomer. 5 T. R. 572. 2 B. & P. 109. — 35. Nor 
can it be cancelled, in C. P., because a defendant has been arrested on a special capias 
in which, as well as in the affidavit to hold to bail, the initials only of his Christian 
name were inserted. 2 B. &P. 466. — 56. Or because the place whore the affidavit 
to hold to bail was sworn, is not mentioned in the jurat. I B. & P. 105. — 37. So if 
a non-commissioned officer has been arrested, and given bail, C. P. will not, after 
judgment recovered against the bail, set aside the proofings, and cancel the bail bond. 
4 Taunt. 557. -^38. And in that court, if a plaintiff sue out writs into two counties, 
and arrest the defendant, who gives bail to the sheriff in both, the plaintiff may regu- 
larly proceed upon the first bail bond. 2 Taunt. 67. — 39. In order to stay proceed- 
ings on the bail-bond, bail alone must first be put in and perfected in the original 
actiem. Wils. 6. — 40. And wherever the defendant is guilty of a nedect, in not 
putting in bail in due time, by which the bail-bond becomes forfdtedj the notice, in 
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sheriff, by colour of his office, shall be void, yet a bond by sureties^ 
who are not sufficient, is not void by this statute ; for it only avoids 
bonds taken in other form than the statute prescribes, not different in 
matter. Semb. cont. Cro. El. 672. R. acc. Cro. El. 808. 852. 862. 
Mo. 636. (s) 

Yet a bond to appear in a plea, or at a place, different from the re^ 
turn of the writ, is void. 11. 1 Vent. 233, 4*. Vide Pleader, (2 W> 
25 .) (0 

So, if the judges in an inferior court take insufficient bail, an action 
upon the case does not lie against them'; for they do it as judges, and 
not as gaoler, though they also have the custody of the gaol. II. 
Hutt. 120. 

But if the bail in the inferior court, upon an haheaa corpus to remove 
the cause, procure others whom they know to be insufficient, to be bail 
in the superior court, an action upon the case lies agahist them. 11- 
Cro. El. 714*. Vide in Action upon the Case for Deceipt, (A 4.) 

(K 6.) Remedy for refusing bail. — Vide ante, (F 5.) 

But if a man refuse bail, when he ought to take it, an action upon 
the case lies against him. It. Cro. Car. 196. K. 2 Mod. 31. R. 
I Leo. 189.(?/) 

So au action upon the st. 23 II. 6. 10. for 40Z. by any one qui tam^ 
See. Cro. El. 76. 

Or, an action upon the same statute for treble damages, by the party 
grieved. 

But a refusal of bail docs not subject him to a false imprisonment. R*. 
Cro. Car. 196. R. 2 Mod. 31. 

And there shall not be an action upon the case against the bailiff who 
refuses, but against the sheriff. 2 Mod. 32. 

(L) at tD^at time bail 0l)an tie altotoeD. 

Vide ante, (H). 

Bail may be given generally, upon an appearance by the defendant. 
But where the defendant comes in custody, generally, he shall not be 
admitted to bail, till the return of the writ. 

.As, if he be taken upon a capias in ivithemam in an homine replegi- 
ando, he shall not be bailed till the writ be returnable, and a declaration 
demanded, and 71011 cepit pleaded. R. Sal. 58$. 

So in an appeal, the defendant ought not to be bailed till the return 
of the writ Sal. 582. 


(#) Vide supra. 

' (t) Vide supra. 

(tt) 1 . Gilb. C. P. 20. W. Jones, 22C. l Sid. 22. 2 Mod. 84. 180. 2 Vent. 96L 
V 6 T.R. 255.-2. But to support the action it must appear, that the persons tendered 
as bail had sufficient within the county where the arrest was made. 15 £ast,.?20. -r 
5. And that they dwell therein. Cro. Eliz. 808. 852.862. Noy, 39. 1 Sid. 9(k 

S Saund. 59. l Mod. 227. 239. 2 Mod. 83. 177. SeAvide LA Rd. 425. 1 Salk. 

99. 6 Mod. 122. 

(M) 
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(M) l0otD far tf)e bail isbaU be liable. 

If common or special bail be given in B. R. by the course of the 
courts it shall be common (jr) bail to any other action against the sttme 
defendant in the same term. 4 Inst. 179. 2 Cro. 449. 1 Mod. 16. 

•2 Sho. 183. 335. 

So, if bail be filed the last day of the term in B. R. and the bill be 
any day of the same term, the bail shall be liable upon it. 1 Rol. 333. 
1 . 20 . 

So the bail shall be liable, though the plaintiff does not declare within 
two terms, where he was stayed by injunction, if he declares after the 
injunction dissolved. R. 3 Mod. 274. 

So bail in B. R. being general, and not for a sum certain, shall be 
liable for the whole condemnation, though the bail to tlie sherifi’ was for 
a less sum. Per Pemb. Ch. .lus. and Secondary. Skin 70. ( ?/) 

If judgment in the original action be for the defendant, and afterwards 
reversed in error, the bail in the original action W’ill be liable, as well 
as if the first judgment was for the plaintiff R. 2 Cro. 95. Dub. 
2 Jon. 96. 

And the bail is not discharged by removal of the record by writ of 
error. R. Mo. 850. 

If there be bail in an inferior court, and afterwards the cause is re- 
moved by a habeas caijms^ and bail filed in B. and then remanded by 
yrocedendo the same term; the bail in the inferior court will be liable, as 
if it never was removed. D. cont. generally. 1 Sid. 313. R. cont. 
2 Cro. 203. Yel. 120. Bro. Mainprizefi. But it was R. acc. 2 Cro. 

and said there, that Bro. shall be intended, where procedendo 
was not the same term. R. Mo. 836. 2 Bui. 286. Acc. 1 Rol. 64. 


{x) 1. But Mr. Ticlcl states, that in K, B. the antient course of the court was, that if a 
man became bail for another upon a latitat, &c. in any sum of money, however 
trifling, he was (special) bail for him in ail actions brought by the same plaintiff^ (luring 
the same term, were the sums ever so great. Cro. Jac. 4*49. 2 Sid. lb'3. 1 Mod. 16. 
— 2. And that to rectify this extraordinary practice, a rule was made, that if the plain- 
tifls should declare agmnst the defendant, upon any bail by him put in, for a greater 
sum than was expressed in the process upon which the defendant was arrested, thenthe 
bail so put in should not be chargeable in that action, li. T. 22 Car. 2. K. B. o 
Mod. 267. Tidd, 265. 

(v) 1. 5 Keb. 16. — 2. So formerlr the rule was, that where plaintiff declared for 
and recovered a greater sum, the bail were totally discharged. 6 Mod. 266. i Salk. 
102.infra(N). — 3. But now it is settled, that where the plaintiff declares for or recovers 
« gi'eatcr sum than is expressed in the process upon which he declares, the bail 
«hall not be discharged ; but be liable for so much as is sworn to, and indorsed upon 
th^ process, or for any less sum, which the plaintiff in such action shall recover, toge- 
ther with the costs of the original action. 2 Str. 922. R. £. 5 G. 2. reg.2. K. B. 
Lofft, 545. Dougl, 330. 8 T. R. 28, 9. 1 Bast, 90. Peterken v. Sampson, Tidd|, 
266. n. gT. R.315. — 4. And there is no distinction in practice, between actions 
commenced by bill and by original writ ; but the court will, in either case, enter an 
exoneretur upon the bail-piece, upon payment of the sum sworn to, and costs, though 
less than the sum acknowledged to be due. 6 Bast, 312. 2 Smith, 402. Tidd, 266. 
— 5. They are liable, however, jointly or severally. Dougl. 330. 1 Bast, 86. Id. 
01. n. 2 Smith, 402. 6 Bast, 312. — 6. In C.P. too, each of the bail is separately liable 
for the sum recovered, to the full extent of the penalty of the recognizance, being 
double the amount of the sum sworn to, or indorsed on the writ under a judge’s 
order._ Barnes, 76. 1 B. & P. 205. Tidd, 266. — 7. They arc not liable for causes 
of action not specified in the affidavit to hold to bail. 7 Taunt. 304. i B. 
Moore. 

(N) CO 
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(N) Co totot tbei? oDaU not tie Iteble. 

But if a cause be removed by habeas corptis^ and afterwards remanded 
by procedendo in another term, the bail below will be discharged. R. 
2 Cro. 363. 2 Bui. 286. 

Or if it be remanded after the bail below discharged. Yel. 120. 

So bail in an original action shall not be charged with costs in a writ 
of error, if the judgment be affirmed. 11. 1 Rol. 335. 1. 40. 11. 2 Cro. 

636. R. Cro. El. 587, 8. (z) 

Nor the bail upon error in B. II. of a judgment in C. B. for the costs 
in error in parliament upon a judgment affirmed in B. 11. 1 Sal. 97. For 
the party shall give new bail upon error in parliament. 2 Mod. Ca. 79. 

So, if bail be given in a suit by A. against B. they shall not be 
charged, if A. declares against B. and another jointly. R. 2 Jon. 188. 

So, if three men bring an action, and the defendant puts in bail at the 
suit of four, they cannot declare. D. I Mod. 5. 

So, if the party for whom bail is entered be misnamed, the bail shall 
not be charged. Semb. Cro. El. 223, (458, 9.) Mo. 407. 

Or the declaration and judgment be for a larger sum than was coin 
tained in the ac etiam. Mod. Ca. 266. 1 Sal. 102. 

So, if there be bail in an action in comitatu Ebomniy upon which the 
plaintiff declares in comitatu civilatis Eborum ; though the judgment be 
right, and the action for the same sum, and against the same person for 
whom bail was given, the bail shall not be liable. 11. 3 Lev. 235. 

So in an action against A. and B., if bail be given by A. in Michael* 
mas term, and by B. in another term, they are not chargeaUe. Somb. 
Lat. 183. 

Misprision in the bail-piece, or reddidit se^ shall not be amended to be 
conformable to the writ. Mod. Ca. 309. 

But the declaration may be amended, to make it agreeable to the bail. 
Mo. 407. 

CO) (DUtattoili be a bteacb of tbe tecognifance. 

If after a bail-bond for appearance, the principal surrenders (a) bim^ 


(«) 1. 6 T. R. 288. — 2. Nor is the plaintiff entitled to levy equitable costs, out of 
the penalty of the recognizance. 2 Str. 826, l Barnard, K.B. 12^. —3. Nor are 
they liable for interest on the judgment in the original action. 3 Taunt. 503. 

(a) 1. The defendant, formerly, could not have discharged his bail to the sheriff by 
surrendering himself before the return of the writ. 5 Burr. 2683. Dalt. Sher. 356. 
— 2. But now if defendant surrender himself to sheriff before or on the return day of 
the writ, the bail-bond may be cancelled ; after which the plaintiff can neither pro- 
c:eed against the sheriff by rule, nor can he sue him for not assigning the bond, nor 
can he take an assignment of it. 6T.R.753. 7 T.R. 122. 1B.& P.325. Calla^ 
way V. Seymour, Tidd, 230. n. — 3. Yet it is optional with the sheriff whether or 
not he will accept the surrender. — 4. Therefore defendant is not in his custody 
merely by surrendering to his gaoler, and giving him notice thereof. 1 East, 383. — . 
.5. Nor semble is rendering defendant to K. B, prison, before the return of the writ, of 
any avail. Forster v. Hyde, K. B. Tidd, 231. n. ; sed vide 3 B. & P. 282.— 6. Where 
however the return day was the first of the term, upon which dav, before twelve 
o’clock, defendant surrendered to the county gaoler, and the under-sheriff who lived 
seventeen miles off, accepted the surrender by letter next day ; it was held sufiicient. 
10 East, 100- — 7. Surrender by bail below atier bail above put ia, but not perfected, 
tb0u^ before assignment of the biul-bond, is po ({ischarge. i Price, 262. 

self 
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sdf to custody before the day for appearance, but afterwards docs not 
appear, the bail shall not be excused. Semb. 3 Mod. 88. 

If there be bail in C.B. and afterwards removed to B. R. and debt 
there upon the recognizance, it is sufficient to say, that the principal did 
not surrender himself to the Fleet, without sayuig, nor to the marshal 
•of B. R. 2 Cro. 98. (b) 

If the plaintiff* in hrror does not take out a scire facias ad audicndim 
€7Tores, the bail forfeit their recognizance; for they arc bound, tliut the 
plaintiff do prosecute tlie error with effect. R. 1 Rol. 337. 1. 5. 

Or if he takes out a scire facias^ but does not deliver it to the sheriff. 
R. 1 Rol. 337. 1. 7 . 

Or docs not assign errors. R. 1 Sid. 294. 

If a man, bailed upon an indictment, surrender himself to the Fleet 
in discharge of bail in an action, and is afterwards removed by habeas 
corpus to B. R., and there escapes; the bail shall not be excused, unless 
he was surrendered in discharge of his bail upon the indictment. 1 Sal. 
105. 


(P) (Kltat not. 

But if the party appears at a subsequent day in the same term, the 
bail-bond is not forfeited. R. 1 Brownl. 74. 

Tliongh tlic issue be upon comperuit ad diem, 1 Brownl, 74. 

So, if the condition be for an appearance at Westminster, and the 
term being adjourned to St. Albati’s before the day, he appears there. 
R. Mo. 430. 

So, if he puts in common bail, he shall plead cmnperuit ad diem* 
1 Sal. 8. 


(Q) tlje bail 0ban be teliebeb. (0 

(Q 1.) By act of the court, (rf) 

If bail be given, where the party has the privilege (tO of an insolvent 
debtor by the statute ( /), the bail shall be thereby discharged upon mo- 
tion. Mod. Ca. 22. 

So 


(h) A recognizance given in an action against two, in case the said C. and D 
should happen to be condemned,” is forfeited by the condenniation of cither ; for that 
meets the spirit, though not the letter of the recognizance. 4 M. & S. 3J. 

(c) 1. In criminal cases, bail cannot get their recognizance discharged, without pay- 
ing costs. 5 Burr. 1461. — 2. The death pf the defendant after conviction, and before 
the day in bank, docs not discharge the bail given pursuant to 5 W. & M. c. 1 1. 8 T. R. 
409. 

(d) The only case in which the courts will interfere on behalf of the bail is, where 
the surrender has been prevented by the act or Isiw of our own state. 4 East, 189. 

(c) If ajprivileged person, being arrested, gives bail, nnd they permit the plaintiff 
to proceecJ against them to judgment, they shall not be released. 4 Taunt. .557. 

(f) Where defendant gave a cognovU for the debt and costs, payable by seven 
instalments, and afterwards the principal was discharged under an insolvent debtor’s 
act, winch related to a certain day, when three only of the instalments were payable ; 
the bail who had been fixed before passing the act, though after the day to which it re- 
lated, were held liable for the whole condemnation money. 8 East, 433.-2. The bail 
VoL. II. E ««« 
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So where tlie bail have continued for many years, upon a cause re- 
moved by habeas corpus^ without prosecution, they may be discharged. 
Pr. Reg. 65. (^) 

So, if the plaintiff docs not declare within two terms after bail filed, 
the bail may be discharged. Semb. Pr. Reg. 65. 71. 1 Mod. 25- 

3 Mod. 274. (//) 

• Otherwise 


are discluirgccl where principal is made a peer of the realm. Doiigl. 45. — 5. Or 
member of the house of commons. Langridgc v. Flood, Tidd, 274. 4 T. R. 190. — 

4. Or becomes bankrupt, and obtains his certificate at any time pending the action. 
1 IbuT. 214, 245. 43C. Cowp. 824. — 5. And in any of these cases entry of exmicrctur 
will be ordered. — G. But in cases of bankruptcy, court will not relieve the bail, from 
the debt having been contracted wliilc defendant was resident in a foreign country, 
and before he became a bankrupt by the laws of that country, though he may have 
obtained his certificate there. 8 T. R. 609. — 7. And where defendant became bank- 
rupt, and plaintiff jiroved bis debt under the commission, but did not otherwise pro- 
ceed under it, the bail were held liable, though [ilaintiff had laid by two years before he 
brought his scire facias against them. Hill v. Simpson, Tidd, 275. Sed vide 2 Blk. 
1317. — 8. But if a plaintiff', after judgment obtained, prove bis debt under a com-i 
mission of bankrupt sued out against the dcfeiiilaiit, and also proceed against the bail, 
the latter arc thereby entitled to their discharge, umlcr st. 49 G. 3. c, 121. s. 14. and 
the court, on motion, will enter an exonerainr, 2 Taunt. 24G. — 9. Bail however 
cannot be relieved on their principal becoming baiiKnipl, and obtaining bis certificate 
pending tiie action against hiin,wncre, from a neglect to plead his certificate, judgment 
nas gone against him. 3 Taunt. 46, — lo. And where bail being fixed with the debt, 
and having paid it, sued the ]irineipa1 and obtained judgment after a commission of 
bankruptcy had issued against him, but before be hud obtained his certificate; and 
after he had obtained it, the bail in the second action applied to be exonerated, on the 
ground that the plaintiff', the bail in the original action, might prove under tiic com- 
mission by virtue of 49 G. 3. c. 121. s. 8 ; court refused to interfere summarily, but left 
the biul lo their audita querela, 2 Mars. 37. 6 Taunt. 529. — 11. If defendant be 
sent out of the kingdom under the alien act, K. B. will exonerate bail. 7 T. R, 517. 
— 12. Unless they arc indemnified, or have money in their hands belonging to de- 
fendant, sufTiciont to answer plaintiff's demand. 6 T. R. 50. 52. 246. — 13. Yet not 
where principal is only in custody and about to be scut out of the country, 
whilst he is still in this country. 13 East. 457. — 14. So an exonerclur will 
be entered where defendant is under sentence of transportation for a felony. 

6 T. R. 247. — 15. Or the defendant a seaman, being out upon bail on mesne 
process for a debt under 20/., is impressed into the king's service. 7 East, 405. 
5 Smith, 556. — 16. But {; where defendant was in custody under a charge of 
murder committed in Ireland, where a bill was found by the grand jury against him, 
and application had been made to the secretary of state to scud him over there in 
order to take his trial ; K. B. though they granted a habeas corpus to bring him up 
in order to his suiTemler, would not without actual surrender exonerate the bail, 

7 T. II. 226. — 17. Bail will not be exonerated from the principal having become in- 
sane. 6 T. R. 133. Loifr, 617.— 18. Nor where he is committed, under a crown ex- 
tent, to the custody of the sheriff 1 Mars. 166. 5 Taunt. 181. 503. 

(g) If tlie defendant, sued in an inferior court, removes the cause to a superior court, 
and puts in and perfects bail therein, the bail below arc discharged. If the plainiiff 
removes it, they arc discharged itislauler, 5 M. & S. 328. 

(A) 1. That is where plaintiff docs not dcchu’c against defendant in due time, so 
that the cause is out of court. 2 N. R. 404. —2. So if he declares against him for 
a ditfbrent cause of action from that in the process, or affidavit for bail. 2 East, 505. 
S Wils. 61. 2 n. Bl. 278 2 B. & P. 358. 6 T. R. 365. 7 T. R. 80. 8 T. R. 27. — 
3, So in the form of action. 7 T. R. 80. 2 B. & P. 358. —4. So in the plaintiff's 
character. 3 Wils. 61. 6 T. R. 363. 8 T. R. 416. — 5. Yet where the proceeding 
are by bill, a variance between the writ and declaration in the amount of the debt, is 
not a ground for discharging the defendant on common bail. Secus where by origi* 
nal. 5 T R. 402. — 6. So if on joint bailable process, the plaintiff declares severally, 
the declaration only will be set aside, and not the bail exonerated. 1 M. & S. 55. 

■ — 7. In proceedings by original in K. B., declaring in a different county from that 
where the action is lirought, discliarges.the bail. 3 Lev. 235. R; £. 2 G. 2. K. B. 
Barnes, 116 .— 8. Amji in C. B- they are imt liable where the declaration consists of 

several 
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Otherwise, if the plaintifiF was stayed by injunction in chancery. R. 
S Mod. 274. (j) 

So, if the bail be oppressed by irregular proceeding, the court upon 
motion will relieve them ; as, if the proceeding be before the essoign 
day of the term next after the term when the process was returnable ; 
for the defendant had all that term to give bail, and if he gives it before^ 
ihc plaintiff may take an assginment, but he shall not proceed before* 
Mod. Ca. 226. 

So by the st. 4 5 Ann. 16. if an action be brought on a bond or 

other security by the bail fitter an assignment to tlie plaintiff, the court 
by rule may give relief to the defendant, or the plaintiff in the original 
action, or to the bail, which rule shall be in nature of a defeazance to 
well bail-bond or other security. 

So, after proceeding against the bail, if the defendant will accept a 
declaration in the original action, and plead to issue, and all this before 
trial lost, upon payment of costs, the prosecution against the bail shall 
be stayed. 

But in such case the defendant shall plead in chief, and not in abate- 
ment. Sal. 519. 

IF a judgment be given by the defendant to indemnify his bail, execu- 
tion shall not be taken out till the bail are damnified, though the debt 
is not paid. Mod. Ca. 77. 

(Q 2.) By surrender of the principal.— What shall be a 
surrender in due time. Vide post, (R 3.) 

So if the principal surrender himself in discharge of liis bail (fc) after 

judgment^ 


several counts, unless the plaintiff recover for a cause of action specified in the affi- 
davit- 2 Taunt. 107. — 9. But in that court, the declaring in a different county 
from that in which the writ issued, is not deemed a waiver of the bail. K. H. 22 G. 3. 
C. P. — 10. Nor in C. B. is a variance between the writ and count, the ac etiam 
being in case on promises, but the declaration in debt is not a ground for entering au 
exoneretuv on the bail-piece, where the sum sworn to is under 40/. 1 H. B.310. 

(i) Where a cognovit is given which affects the privilege of the bail to surrender 
their principal, such cognovit will discharge them unless given with their consent ; but 
where their situation is not altered, nor their rights affected thereby, their liability re- 
mains unshaken. 5 T. R. 277. l Mars. 250. 5 Taunt. G14. 1 Mars. 59. 5 Taunt. 
519. 4 Taunt. 456. 7 Taunt. 126. 2 Mars. 585. 7 Taunt, 583. 16 East. 617. 

1 Taunt. 159. 

(Xr) 1. It is not necessary in cither court for the bail to justify in order to render, 
even after they arc excepted to, or though the sheriff has been ruled to bring in the 
body. Ashton v. King, Tidd, 267. R. T. 5.5 G. 5. K. B. 5 T. R. 568. Barnes, 111.117. 

2 Blk. 958. 1179, 80. 1 H. B. 638. Wardle v. Rowland, Tidd, 267. Imp.C.P. 186. 
— 2. And on an exception to bail, if notice be given of other bail, only one of whom 
Justifies, and the names of tlie former still remain upon the bail-piece, the first bail 
may surrender the principal in K. B. 5 T. R. 655. ; and see 2 Blk. 1179. — 5. Even 
bail who have been rejected have in that court been held, so long as they remain upon 
the bail-piece, competent to make a surrender. Tidd, 267. — 4. But in C. P. it is a 
rule that when bail above arc excepted against, and cannot justify tlieinselvcs, they are 
considered as no bail, and therefore cannot render; but other fresh bail may be put 
ki, and before any exception taken to thetn, may render. 5 Wils. 59. ; sec 1 II. Bl. 658. 

1 B. & P. 52. 1 N.R, 137. 1 Taunt. 163. — 5. And in that court, bail surrepti- 

tiously put in, cannot surrender the defendant. 2 Blk. 1179. — 6. In K. B. bail to 
the shenff are entitled to the benefit of a render made without justifying, after the 
r^ular time of justification is expired, so as to stay the proceedings against them 
upon the bail-bond, imon payment of costs. 5 T. R. 401. 554. 7 T. R. 529^ 

2 N.tt. 85. ; vide 7 T. Q* 397. — 7. Butin C. P. if plaintiff hu$ token an assignment 
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judgment (Z), and before a capias (w) against him be returned and 
filed (^^), the bail are excused in C. B. ns well as in B. R. 1 Leo. 58# 
And may enter an eoameraiur upon the bail-piece ; for till such entry 
the discharge of the bail is not complete. 1 Sal. 98. 

So if lie surrenders liiniself after the return of the capias filed, 
before return of the scire facias against the bail, it is suificieiiU. 
R. 1 Rol. 333. 1. 40 to 50. 334. 1. 22. 2 Bui. 260. Lat. 150. 

1 Brovvnl. 65. (o) 

Though a ‘writ of eiTor was brought, and ilelermined before the capias 
awarded. R. 1 Rol. 333. 1. 55. Poph. 186.(;;) 

So if the first scire facias be returned nichil^ and the bail bring in 
the principal in the morning of the return day of the second scire facias, 
or before, it is sufficient. R. 1 Rol. 334. 1. 10. Pr. Reg. 64. 72. 
R. cont. Mo. 850. 3 Bui. 182. R. ncc. 2 Rol. 367. Cro. El. 618. 
Cont. Cro. El. 738. R. acc. 2 Cro. 109. Litt. 194. Jon. 139.(2') 

Though 


of the bail-homi, and put it in suit, the Iniihit seems, must justify before they can render 
defendant. Tidd, 268. Imp. C. B. 18 J. — 8. The sheriff also is entitled in K. B. 
to the benefit of a render made at any time before the day allowed for bringing in the 
Ji)ody is expired. 7 T. R. 527. 8 T. 11 . 464. — 9 . But if he he once in contempt for 
not bringing in the body, that contempt is not purged by the defendant’s rendering on 
a subsequent <lay, though before an attachment is moved for airainst him. 8 T. R. 29.; 
sed vide i H. Bl. 9. 1 B. & P. 325. 2 B. Sc P. .78. 3 B. & P. 363. Tidd, 267. 8 . 

^ (/) The defendant having put in bail, may render himself, or be rendered in their 
discharge, before or after judgment. 8 tr. 198. 

(vi) 1. Before thcrclurii of the cf/. ad. sa. the render is a matter of right, and may 
be pleaded. 1 Ld. Rd. 156, 7. Healey v. Medley, Tidd, 270. n. — 2 . But afterwards, 
it is allowed by the grace and favour of the courts, and not cx debiiu justilUe. R. T. 1 
Ann. rog. 2. — 3. And therefore a subsequent render cannot be pleaded. Ilcalcy v. 
Medley. Tidd, 270. n. Barnes, 106, 7. — 4. Though, if made in time, the bail maj 
be relieved by motion. Jliid. — 5. If the bail, at ,any time after the return of the 
capias, rentier the principal at a judge’s chambers, and he be committed to tlie tipstaff^ 
from whom he escapes or is rescued, the render is of no avail. 6 Mod. 238. R. T, 
1 Ann. reg. 2 . K. B. Tidd, 279. 

(m) Cro. Eliz. 738. Ld, Rd. 157. 

(o) 1. Which nile was aftcrwiirds extended, by permitting a render upon the return 
of the first scire facias, if the capias were returnable de die in diem. Cro. Eliz. 618. 
• — 2. Though, if it were returnable the next term, the bail were held to a render by 
the return of it. Id. 738. — 3. But now sec below. 

(f}) 1 . Bail are not allowed four days to surrender their principal after the determi- 
nation of a writ ot error where the plaintiff has proceeded by subpoena, and error U 
brought before tlic ra. sa. V\'iglitw. 79. — 2 . But if pending proceedings against hail, a 
writ of error be allowed, the court will give the bail the same time to surrender after 
judgment affirmed, or writ of error non-prossed, as they would have had at the time 
the writ of error was allowed ; and in the mean time, the proceedings against the bail 
will be stayed. 2 Price, 296. — 3. And tlie application will be granted, where the writ 
of error was allowed two days after the return gf the subpoena ad resp, against the 
bail, and tlie motion ngt made till five days after, the fourth day being Sunday. IbiiL 
( 7 ) 1 . Accord Sty. Rep. 334. 8 Mod.' .52. — 2 . And the rule now is, that in K.B. 
render may be at any time before the rising of the court, on the return day of the 
second scire faciaj, or of the first, where scire feci is returned, by bill. Ld. Rd. 157 . 
6 Mod: 238. — 3. Or by original in that court, as well as in C. B., at any time before 
the rising of the court on tlie appearance day, or quarto die post of the return of the 
second scire facias, or of the first, where scire feci is returned, and not after. 1 Wils. 270 
4 Burr. 2134. Z Burr. 1360. 1 Blk. 393. R. M. 1654. s. 12 . Ca. Pr. C. P. 

Barnes, 82. 2 H. Bl. 593. — 4. AndK. B. have refused to enlarge the time* on 

affidavit that principal could not be removed without endangering his life, 4 East *102 
— 5. Yet this seems doubtful. 13 East, 355. — 6 . And further time was allowed where 
principal, being in custody under proceis of another court, the officer, to a writ of 
habeas corpu^hy the boil, returned that a removal would endanger his life. 16 East 

389 ! 
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Though the surrender in the morning was Only to the tipstaff(s), and 
he be not brought to a judge, nor committed to prison till^os^ meridiem. 
11. 1 Rol. 334. 1. 30. 

And if there be an enti'y of the commitment upon the return day, 
though it was not entered till afterwards, and it a))pears only by exami- 
nation, that it was in the morning, yet it is sufficient; for the record 
being, that he was committed such a day, the court will intend it in the 
morning, to save the bail. R. 1 Rol. 334. 1. 35. 

And though the bail appear at the return day by their attorney, yet 
the surrender may be accepted. Semb. 2 Rol. 367. 382. 

If there be a surrender of the principal, though he has privilege, the 
bail shall be excused. R. Litt- 194. (/) 

If the principal surrender himself in discharge of his bail in B. R., 
or be brought in by the bail, after a writ of error pending in the ex- 
chequer, whicli is a supersedeas^ and the principal cannot be committed 
in execution by the court, yet the bail are excused, and the marshal of 
B. R. shall detain him in prison as a pledge, till judgment be aflirmed, 
or disaffirmed. R. 1 Rol. 335. 1. 5. R. Mo. 850. 853. R. cont. 
Lat. 1 49. Agr. 3 Mod. 87. R. Jon. 138. Ray. 100. 

Otherwise in B. after error brought, and tlicre allowed. 1 Rol. 334. 
1.40. Hob. 116. 

But ill B. if the record be not removed before the return of the writ 
of error, the principal may surrender liimself in discharge of the bail. 
R. Hob. 116. (ii) 

So if the defendant be taken by an extent at the suit of the king, he 
may be brought by habeas corpus (^), and surrendered in discliarge of 
his bail; for the suit tlicre was prior to the extent. R. 1 Sal. 353. 

. If 


3S9. — 7. So it will be allowed upon tlic ground of the unwarrantable arrest anti 
detention of the principal by a foreign ciieiny. 4 East, 189. — 8. So in the case 
where principal has become bankrupt, the time will be enlarged till after he has 
finished his last examination. .3 East, 145. 1 Taunt. 320. — 9. Nor has the st. 49 

G. 3. c. 121. permitting a bankrupt in custody in execution to be brought before the 
comitiissiouers, altered Ibis practice. 1 Price, 74. Tidd, 268, 9. 

(s) Vide supra. 

(/) 1. Formerly, if defendant had become bankrupt, and obtained his certificate 
before the bail were fixed, the method was for tlic bail to surrender him ; and then 
for the defendant to apply to be discliargcd, upon an affidavit, stating his having be- 
come bankrupt since the cause of action arose, and obtained a certificate of his 
conformity under the commission. Cowp. 824. — 2. But of late, where a bankrupt 
is clearly entitled to his discharge, the courts, or a judge on summons, to avoid 
circuity, have ordeped an exoneratur to be entered on the bail-piece, without the form 
of a regular surrender by his bail. Ibid, Barnes, 104. 2 N. R. 180. 190. Vide 8 
T. R. 609. — 3, And this was allowed on motion in the K.B., where the certificate was 
not obtained till after the return day of the ca. ad sa, Cleveland v. Dickinson, Tidd, 
272. Sed vide Healey v. Medley. Ibid. — 4. But where the validity of the commis- 
sion is disputed, the court will direct an issue, notwithstanding the certificate, before 
exoneratur is entered. Willison v. Smith, Ibid. — 5. And bail cannot plead the 
bankruptcy and certificate of their principal in their own discharge; but must apply 
for relief by motion. lB.& P. 448. Id. 450. Tidd, 272. 

(u) A render by defendant, having removed the cause from an inferior court by 
habeas corpus, at any time before procedendo actually issues, is sufficient. 16 East, .787. 

(x) 1 . Where defendant is at large, he may come in and render himself, or be 
taken, and rendered by his bail, either in court, if sitting, or before a judge at his 
chambers. 6. Mod. 2.31. — And the court or judge will make an entry or minute 
of the render and commitment, and cause the defendant to be sent therewith, in 
custody of a tipstaff, to the K. B. or Fleet prieon. R. 3 Ann. K# B. Tidd, 271. — 

E3 5. And 
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If the defendant be in custody by an escape warrant upon the nt. 

1 Ann. 6, the bail may have a writ to the sheriflF, &c. to detain him m 
discharge of the bail, who shall return the receipt of the writ, and 
whether the defendant be in his custody, on pain of 50L ; and on such 
return a reddidit se shall be entered on the bail-piecc,^ which shall be 
effectual, as if the defendant had rendered in court. 

So debt shall not be sued upon a recognizance in B. R. against bail, 
if they surrender the principal in eight days after full term ; whereby 
the bail has equal advantage in debt, as in a scire facias. Mod. Ca. 132. 

2 Mod. Ca. 340. 

So in C. B. {y) 

And if there be an action hi B. R. upon a recognizance in C. B. 
the bail shall have the same rule as they would have in C. B. Mod. 
Ca. 132. (z) 


5. And they are justified in searching the house of their principal, in order to hia 
surrender, though it turn out that he was not therein at the time. 2 H. Bl. 120. — 
4. But where defendant is already a prisoner, he must be brought up by writ of habeas 
corpus cum causA^ which may be made returnable immediate. 5 Burr. 187.5. — 5.^ A 
writ that will be granted as well where defendant is in custody on criminal as on civil 
process. — 6. Hence where he has been taken on a charge of felony, or for a niisdc- 
ineanour. 7 T. R. 226. 15 East, 78. — 7. Unless he is a convicted felon. 4 Burr. 

20J4. — 8. So it will be granted to bring up principal confined as a lunatic. 3 Burr. 
540, — 9. But not when in custody under the alien act, and on the eve of departure. 
13 East, 457. — 10. And upon tliis writ, court will cither remand him to his former 
custody, or commit him as a prisoner of the court to the custody of the marshal. 
Tidd, 271. — 11. In K. B. it is a rule, that under every commitment should be entered 
the state of the cause at the time of the render; if before declaration, the sum sworn 
to on the arrest ; but if after declaration, these words should be added, declaration 
filed or delivered, issue or interlocutory judgment signed,” as the case is; if after 
final judgment in debt, the debt and damages, in other cases the quantum of damages. 
R. £. 8 G. 3. K. B. — 12. In C. B. the filacer attends with his book at the 
judge’s chambers, and takes the render. — 13. And where it was made upon the last 
day, the court ordered the hour of the day to be entered, that it might appear whether 
the surrender was made before the rising of the court. Barnes, 69. — 14. As it must 
be. 2H. BI. 593. ;3Burr. l360. 1 BIk. .393. Tidd, 271. 

(p) 1. In K, B,, if nlaintifi' proceed by action of debt on the recognizance, the ren- 
der may be made by the space of eight entire days, in full term, next after the return 
of the latitat, or other process against the bail. R.T. 1 Ann. reg. 1. K. B. 1 Salk. 
101. 1 Ld. Rd. 721. 6 Mod. 132. — 2. Of which an intervening Sunday must be 
reckoned one. 14 East, 537. — 3. And if there be not the full number of days in the 
same term, they must be made up in the following one. — 4. Where an action was 
commenced, and afierwards discontinued, and then the bail rendered the principal, 
before the bringing of a new action, the court held the render good, it being before 
the return of the process in the suit. 2 Sir. 915. — 5. So, where plaintifi* sued the 
bail on their recognizance, who did not render the principal within eight days, and 
then the plaintiff died, and his executors brought another action against the bail, it was 
ruled, that the bail had eight days from the return of the process in the second action, 
to render. 8 T. R. 422. — 6. In C. B. the render must be made before the rising of 
the court, on the quarto die post of the return of the process. Ca.Pr. C.P. 53 
Barnes, 82. 2 H. Bl. 593. R. M. 1654. s. 12. C. P. 2 H. Bl. 1 IS. — 7. Which too 
must be served on the bail four days at least before the return. Ca. Pr. C. P. 1 8. 
ftr. Reg^83. Barnes, 62. — 8. And in that court they are allowed the same time for 
rendering the defendant on an attachment of privilege as on a common capias, 
S H. Bl. 117.*— 9. And if a bail be seized with process upon his recognizance, and 
die before the quarto die post, and fresh process issue against his executors, they have 
until the quarto die post of the return of the second wnt, to siuTeiider the prindDala 
1 B, A P. 61. Udd, 269, 270. ^ 

if) Qi: aaif tbe recognizance had been taken in K» fi, 7 X. 35J. 


So. 
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So iu debt upon a recognizance of ball, the bail sliall have advantage 
of the surrender at any time before the return of the latitat. I Sal. lo i. 
Carth. 515. 

If the principal surrender himself before the return of the scire facias^ 
^but docs not give notice (a) to the plaintiff^ nor cuter an exoneralur 
upon the bail-piece, and upon a scire feci there is judgment against the 
bail, they shall not be aided upon motion, without an audita querela* 
R. 1 Sal. 101. 

' Q 3.) What not. 

But a surrender after the first scire facias returned scire feciy and filed, 
is too late. 1 Rol. 334*. 1. 5. 

Or if the first scire facias be returned nihil^ in the afternoon of the' 
return day of the second scire facias. 1 Rol. .334*. 1. 30. Yet Cro. 
El. 618. says, that a surrender before judgment in the second scire facias 
is suflicient. 

So a surrender after a plea to the second scire facias is too late, and 
cannot be made without the consent of the plaintiff*. R. Pal. 392. 

So after error brought, the surrender of the principal does not dis- 
charge the bail in error ; for their recognizance is, to prosecute the writ 
of error wath effect, or pay the condemnation with costs. R. 2 Cro. 402. 
3 Bui. 191 . I Rol. 392. D. 3 Mod. 87. 

Yet after execution against tlie bail, the principal was accepted in dis- 
charge of the bail ; where it appeared, that the principal absconded 
before by covin between him and the plaintiff. R. 1 Bui. 43. 

(Q 4.) How the surrender shall be recorded. 

If the defendant surrender himself in discharge of l)is bail, it ought 
to be entered upon record. 1 Rol. 337* 1. 10. Hob. 210. 

And tlicrefore, if a surrender be pleaded, he ought 1 q conclude, that 
l)c is ready to aver it by the record. Lat. 149. Hob. 210. Mo. 888. 

And the entry ought to be, quod reddidit se in exonerationem manu^ 
caplorum suorum. Hob. 210. 

And if the entry says, that the surrender was in court die nonjuridicoy 
it is void. 1 Rol. 392. Poph. 186. 

And upon a certificate, that the defendant is in custody, the master 
of the office writes, reddidit se, upon the bail-piece, which discharges it. 
Pr. Reg. 64. 

Otherwise the bail would be charged, though the defendant be in 
prison. Pr. Reg. 64. (b) 

So 


(a) Vide infra. 

(&) 1. In order to discharge the bail in K. B., an exoneratur must be entered on the 
bail-piece. — 2. To effect which, the bail-piece, if not already got, should be obtained 
from the judge’s chambers, and a certificate from the prison, that defendant is in cus- 
tody ; which being carried to the master, he willjentcr an exoneralur on the bail-piece, 
which should then be filed. Tidd, 27.5. — 5. For, if the bail-piece be filed without an 
exoneralur^ the hail remains liable, though the defendant be actually in prison. R. T. 
1 Ann. reg. 2. K. B. l Salk. 98. 8 Mod. 282, — 4. Yet, where the bail-piece has been pre- 
viously delivered out to be filed, to the plaintiff’s attorney,who neglects to file it, he can- 
not proceed against the bail, for want of an exoneralur, 8 Mod. 280. Barnes, 68. — 
5. And where the render is in other respects regular, the court will order an exoneralur 
to be entered on the bail-piece, upon paying the costs that have accnied subsequent to 
the render. Say. Rep. 7,8. i Burr. 409. — 6. In C«B. the exoneralur is entered in 

£ 4 the 
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So if the bail surrender the principal after the return of the capias^ 
at a judge^s chamber, and he escape before he has continued two dayar 
in custooy, the bail shall not be discharged. Mod. Ca. 238. (c) 

So, if they do not give notice (d) of the surrender to the plaintiff^ 
they sliall pay the charges of the plaintUF thcnceforwards, before their 
discharge. Mod. Ca. 238. (c) 

But the surrender will be good, though no notice be given. Mod. 
Ca. 238. 

And though he escape, or he rescued after being two days in the cus- 
tody of tlic marshal. Mod. Ca. 239. 

So, if he escape at any time after the surrender before the return of 
the writ. Mod. Ca. 238. {/) 

If the plaintiff^ or his attorney, be in court at the time of the surren-r 
dcr,he ought to declare his acceptancefor refusal to take him in execu- 
tion, of whicli there shall be an entry upon the record. 1 Rol. 337« 
1. 15. Ilob. 210. Pr. lleg. ()6. Cro. El. 22. 1 Leo. 58. 

If they are not in court, he shall Im committed till the plaintiff or 
his attorney be summoned to make his election. 1 Rol. 337. 1- 20. 
Hob. 210. 2 Rol. 367. Mo. 888. 

If they are dead, a scire facias shall go against the plaintiff's exe- 
cutor, or administrator, to make election. 1 Rol. 337. 1. 25. Per 
Hob. 210. 

And, whether the plaintiff or his attorney accept or refuse, shall be 
entered upon the record. Hob. 210. Mo. 888. 

And such refusal does not bar the plaintilf of his execution by capia$ 
ad satisfacietidimi afterwards. Per Hob. 210. 

(Q5.) By the death of the principal. 

Mdc jwst, (R. 5.) 

If the principal die before a capias against him, the bail shall be ex- 
cused. R. Hutt. 47. Mo. 432. Cro. El. 597. 


the filacer’s book, on making the render at the judge’s chambers. Inip. C. P. 555, 55G, 

— 7. And in K. B. entry of the render must be made in marshal’s book kept at K.B^ 

office. R.T. 3 Ann. K.B. l Salk. 272 , 3. 1 Sir. 1215. \22(i, 2 Burr. 1049. 

2 Smith, 243. 

(c) Vide supra. 

(dj 1 . The defendant being rendered, notice thereof should be given Without deJaj j 
to plaintiflT’s attorney. 7 T. R. 528. 8 T. R. 223. 3 B. & P. 232 . — 2 . And in K. 
B. an affidavit should be made of the service of such notice. R. l Ann. rcg. 2. 
K. B. 6 Mod. 258. 8 Mod. 281. 4 Bac. Abr. 420, 421 . 5 T. R. 368. 8 T. R. 222. 

— 3. Secus in C. B. Imp. C. P. 556. — 4. But the notice need not be given beforcthc 
rising of the court on the day of the render. Tidd, 273. 5 East, 533. Vide 
2 Smith, 242, 

(c) 1. If the principal be surrendered in time, but the bail omit to give regular no^ 
tice, in.consoquence of which plaintiff proceeds upon the bail-bond, bail may apply 
to set aside the proceedings, on payment of costs, even after execution levied, and the 
money is in the sherifi'*s hands, 8 T. R. 222.-2. If plaintiff' proceed after due 
notice of render, without more, he docs it at his own cost anil peril, since the rule of 
K. B. Trin. l Anne, is unconditional, and not on payment of the costs due. 3 East 
306. — question of costs, for instance, turn upon whether the plaintiff* knew 

that the defendant was in custody, it will be presumed that he did net, where no notice 

of surrender was giYcm 
if} Vitle suprsu 

So, 
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So, if error be brought after judgment before a capias, and the prin- 
cipal die pending the error, R. Hutt. 47. Dub. Lat. 149, 

So, if the principal die before a capias against him be returned and 
filed (g), the bail shall be excused. 1 Rol. 336. 1. 15. 25. 449. 1. 40. 
^5, 53. 450. 1. 15. R. Joh. 139. 

But the death of the principal, after a ca 2 )ias against him returned 
noTi est inventus, and filed upon record, does not excuse the bail, though 
he died before a scire facias against the bail, and if the bail had then 
brought in the principal, they would have been discharged. R. 1 Rol. 
336. 1. 15. R. Mo. 775, 6. R. 2 Cro. 165. 1 Rol. 450. 1. 5. Jon. 
139. 2 Jon. 228. 

So the death of the principal before judgment against him, is of no 
avail ; for the bail shall not take advantage of the error in the first judg- 
ment. PerGawdy; Wray cont. 2 Leo. 101. 

(QO.) If the debt be satisfied by the principal. 

Vide post, (R 6.) 

So, if the principal pay [h) the sum recovered against him, after 
judgment or before, the bail shall be excused. 2 Lev. 212. Cro. Eh 
1.32. 233. 

As, if he pay it to the sherifti being taken upon a capias ad saiisfaci^ 
endmn* Dub 1 Rol. 335. 1.45. 

So, if error be brought, and pending that, the ])rincipal pays the 
debt; the bail in error shall be excused, though the judgment be after- 
wards affirmed. Cont. 1 Rol. 335. 1. 10. If he release the debt 
acc. post, (Q 7.) 

But if the principal after judgment pay a less sum in satisfaction, and 
the plaintiff accepts it, the bail are not discharged ; for a less sum cannot 
be a satisftiction. R. 2 Lev. 212. R. 1 Rol. 335. I. 50. 

So, if there be judgment against A. in trespass in B. R. and judgment 
against B. for the same trespass in C. B., the bail for A. in B. R. upon 
a scire facias against them, cannot ])lcad the judgment against B. and 
satisfaction thereupon. R. 1 Rol. 335. 1.25. 

So it is no plea, that the principal has paid after judgment, if they do 
not shew a payment upon record. R. Cro. El. 132. 

Otherwise, if they plead payment before the day in the recognizance. 
Cro. El. 233. 


(gj If defendant die after the return of the ca. but before it is filed, the bail arc 
fined. 6 T. R. 284. 

(A) 1. As to whether a cognovit by the principal discharges the bail, vide supra.— 
2. Taking bills from principal, with an agreement that plaintiff may still proceed, does 
not discharge him. 7 Taunt. 126’. — J. But plaintifi; after final judgment, having 
taken bills payable at a future day, in satisfaction of the debt, the court discharged 
the bail on payment of costs, though the application was not made till the fourth term 
after judgment signed. 2 Mars. S83, 7 Taunt. 3S5. — 4. It is no ground, however, 
for setting aside judgment against bail, that plaintiff has accepted a composition from 
principal, and suspended the execution of SLca, sa, which had been issued against him; 
though it were without the knowledge or consent of the bail, l Mars. 25o. 5 Taunt. 
5H# 


(Q7.) If 
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(Q7.) If it be released, or discharged. 

So, if the plaintiff in the original action after judgment releases the 
debt, and all judgments, executions, and demands to the defendant, 
the bail shall be excused. R. 1 Rol. 336. 1. 35. 

So, if after judgment and error brought, and before judgment af- 
firmed, the plaintiff in the original action release the debt to the defend- 
ant, and afterwards the judgment be affirmed ; the bail in the writ of 
error shall be excused. Semb. 1 Rol. 335. 1. 20- R- 2 13ul. 232. 
2 Cro. 401. Mo. 852. 

So, if the sheriff release to the bail, after a bond by them for the de- 
fendant’s appearance, this release is a good bar in an action upon the 
bond in the name of the sheriff. R. 2 Vent. ISl.J 

But a release to the bail of all demands, before judgment, docs not 
discharge them. R. 2 Bui. 231- 5 Co. 70. b. Mo. 469. Cro. EL 
579. 

So, if there be an action by an administrator durante mimriiate^ 
and bail given to the administrator, and after judgment, the executor 
attains tlie age of 17; this does not discharge the bail, but the plaintiff 
may afterwards sue a scire facias against them. R. 2 Lev. 37. 

(R) jproceeDing againisit bait 

(II 1.) By 8circ facias . — When it shall issue. 

Vide in Pleader, (3 L 1, 8cc.) 

After judgment against the principal, if he does not pay the condem- 
nation, nor surrender himself to prison, a scire facias (i) goes against 
the bail. Lut. 1269. 1279. 

And debt does not lie upon the recognizance, but only a scire facias 
against the bail. Ray. 14. Cont. 1 Rol. 600. 1. 15. but there error 
was brought ; and afterwards acc. R. in C. B. Trin. 13 Ann. that debt 
docs lie. R. Mod. Ca. 159. Debt was brought. 2 Cro. 45. 97. Vide 
in Dctt, (A 3.) 

Yet after judgment against the bail in a scire faciasy debt lies upon 
this judgment. R. 1 Rol. 600. 1. 5. 

But if a scire facias goes against the bail (A:), before a capias issued if) 


(i) 1. On staying proceedings in dcU on the recognizance, the bail must pay the 
costs in that, as well ns the debt and costs in the original action, though they apply 
within the time allowed them for surrendering the principal; and on that account it 
is in general more adviseable to proceed against the bail by debt, than by scire facias^ 
wherein by St. 8 & 9 W. 3 . c. 11. no costs are allowed, unless they appear and plead, or 
join ill demurrer. — 2 . In debt too, the plaintiff may recover damages for the deten- 
tion of the debt, which he cannot do in scire facias. 5 Burr. 1791. — j. But as a copy 
of the process must be served in debt, if the bail be out of the way, or the plaintiff do 
not mean to give them notice, lie must proceed in scire facias on the recognizance. 
Tidd, 1043. ® 

(A) That is, bail to the action; for with respect to bail in error, since a render 
will not excuse them, there is no occasion to sue out a ca. sa. in order to proceed 
against them. Tidd, 1047. ^ 

(/) The ca. sa. should be directed to the sheriff of the county where the original 
action was laid. Tidd, 1045. 

against 
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against the principal, and returned (/a), it is error. R. Cro. Car. 481. 

1 Rol. 333. 1. 30. D. Lut. 1273. 4 Leo. 36. R. Mo. 432. Cro. 
El. 597. Poph. 186. (a) 

So, if the capias does not issue regularly : as, if it was above a year 
•after the judgment, without a scire facias. 2 Jon. 96. 

Yet it need not be mentioned in the scire facias tliat a capias ad satis- 
faciendum has issued. D. Lut. 1273. Mo. 775. Poph. 186. Semb. 
coiit. R. acc. 2 Cro. 97. R.Lut. 1281. 

And if a capias does not issue, the bail shall not be discharged, with- 
out writ of error. 4 Leo. 36. 

Or, by audita querela. 1 Rol. 309. 1. 5. Cro. El. 597. Mo. 432. 

So, if a capias issues against the bail before a scire facias^ it is error. 
R. Cro. Car. 561. 

And though a custom be alleged, to charge the bail in execution 
upon tlic return of a capias ad satisfaciendum against the principal, 
without a scire facias against them, it is void. 11. Cvo. El. 185. 2 
Leo. 29. D. Pal. 567. 

So, if a scire facias issues, before judgment against the principal, it 
is error. 2 Leo. 1. 

And therefore, if the first judgment be a videtur curicc^ and not by 
a consideratum esty the scire facias against the bail is erroneous, for 
videtur curia is not any judgment. R. Cro. El. 145. 2 Leo. 1, 

And though judgment be afterwards given against the principal, the 
judgment in thesm-^ facias stands revei'sed. Cro. El. 215. 2 Leo. 2. 

But error in the judgment against the principal, is not a cause for 
reversal of the judgment in the scire facias against the bail. 2 Leo. 
101. R. Cro. Car. 481. 561. 

And the bail cannot join with the principal in a writ of error. Vide 
in Abatement, (E 15.) R. Pal. 567. 

Nor can they liavo a writ of error, tarn in redditime judicii^ against 
the principal, quam in redditione judiciij against the bail, el executionis 
superinde. Per 2 J. Jones cont. Cro. Car. 481. 

Otherwise, if the writ of error by the bail only, recites the first 
judgment, and assigns errors in the judgment against the bail only. 
Cro. Car. 481, 482. 

And if the judgment against the bail be bad for infancy^ &c. or other 
en’or in fact, the bail shall take advantage of it by audita querela. R. 
Yel. 155. 


(m) 1 . If the principal be already in custody of the sheriff in another action, the 
sheriff will not be justified in returning non est invenJtus. Tidd, 1043. 1 N. R. 231. 
— 2. But otherwise this return will be good, though the plaintiff knew where to find 
the defendant. Sillitoe v. Wallace, Tidd, 1043.-— 3. And so as the capias ad satis-- 
faciendum be regularly sued out and returned, it may be filed at any time ; the filing 
being mere matter of form. 1 Lev. 225. infra (R 4.) — 4. So that if the principal 
die mer the return of the ca. ad sa. and before ^e return be filed, the bml are fixed, 
and. the court will not stay the filing of the return in favour of the bail. Field v. 
Lodge, Tidd, 1043. 6 T. R. 284. — s. The proceedings apinst the bail may be 
commenced on the return day, or by original on the quarto die post of the return of 
the ca. sa. against the principal. 8 T. R. 628. £t vide 2 14. Rd. 1567. 2 Str. 

866 . 

(») W. Jones, 22. 139. Sty. Rep. 281.288.323^ Ld.Rd. 155. loMod.2Ci7. R. 
E.5G.2. reg.3.a. K.B, 
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If the scire facias against the principal after judgment has only fbuiT 
clays between the teste and return, and a seite facias be brought against 
the.bail^ proceedings shall be stayed, upon motion by the bail. 2 Mod. 
Ca. 305. 

But after a "scire facias against baib error brought of the principaP 
judgment is not a superseikas to the proceeding in the scire facias. 

1 Rol. 371. Poph. 186. 

(R 2.) In what manner scire facias shall be sued. 

If bail in C. B. be taken by a judge in Fleet-street, which is in 
London, and afterwards filed at Westminster, the scire facias issuea 
from Middlesex. 2 Rol. 382. Hob. 195, 6. Sal. 600. S64>. 

Or, from London. R. 1 Rol. 891. 1. 20. 35. Al. 12. Hob. 196.. 
Sal. 600. (o) 

But a scire facias upon a recognizance of hail in B. R. must be in 
Middlesex; for it does not bind till filed. R. Sal. 600. 564. 

So it shall always be entered as taken in court. Sal. 564. 

If there be bail for two defendants in several terms, there shall noC 
be a scire facias against them jointly. Lat. 18.’^.(p) 

But upon motion they may be filed both of the same term. Lat. 183. 

If there be bail in York, and transmitted to Westminster, the scire 
faciasj may be in the one county, or the other. R. Liit. 1287. 

If there be bail in C. B. and afterwards the judgment is affirmed in 
B. R. the recognizance shall be removed thither by certiorari; for the 
scire facias must issue out of the court where the judgment was given. 
R. 4 Mod. 104. Vide Pleader, (3 L 3.) 

The scire facias ought to pursue the recognizance; and therefore, a 
variance from it is error (y); as, if it mistakes the sum. 11. Cro* ]E1# 
855. 

So it ought to pursue the judgment. Vide Pleader, (3 L 3.) (r) 

And 


(o) 1. It lias been laid down that where the bail is enrolled as taken in Middlesex^ 
the tcire facias shall be in Middlesex ; but where in any other county, set. fa, may be 
in that county, or in that in which the enrolment is. « Blk. 768. Barnes, 96. 207. — 
2. That a scire facias on a bail-piece remaining in Middlesex, must be sued out in 
Middlesex, though the original cause of action was in London. 1 Burr. 409, — 3. And 
lately, that the scire facias is properly sued in that county in which the recognizance 
is recorded, though the action against the principal by original, and proceedings thereon, 
were in another county. 5 East, 461. 2 Smith, 14. 

{p) 1, In debt the plaintiff may brin^ one action against all the persons bound in 
the recognizance, or several actions against each of them. Infra. 2. But one scire 
facias stems in all cases to be sufficient; and the recognizance being joint and several, 
the execution may be several, though the scire facias was joint. Bac. Abr. tit. Execu- 
tion G. 1 Lev. 225. 1 Sid. 339. Tidd, 1044. 

( q) Where a scire facias was brought against three i^rsons ns bail, upon a recognisance 
acknowledged by them and the ])rincipal jointly, tiie writ abated, because this being 
founded on a record, the plaintiff ought to set forth the cause of the variance from 
the record, as that one was dead. Alcyn, 21. 

(r) 1. After setting forth the judgment, it states that the principal has not paid the 
debt or damages recovered, nor rendered himself to the prison of the marshal or 
warden. 2 Salk. 439. 3 Salk. 320. Ld. Rd. 804. — 2. And in K. B. concludesby 
requiring the sheriff to make known to the bail, that they be before the king at Wost- 
inwter on a day certain, by bill or by original, on a general return day, wheresoever^ 

Sfc* 
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And if a recognizance be taken before commissioners, &c. It ought to 
Khcur how it was transmitted, and the record. Lut. 1283. 

So it ought to pray execution ; and therefore, if afler quare executio 
the words Jfm noti debet are omitted, it is bad. Lut. i282. 

So, if there be a recognizance upon an original in the county of Y. 
/ind he afterwards declares in the county and city of Y. ^and has judg- 
ment upon it, the bail shall not be charged ; for though he may change 
the county, yet he thereby loses the bail. R. 3 Lev. 235. 

But if there be a recognizance of bail upon a clausum fregit, and the 
action is by an executor or administrator, whereby it does not appear, 
but that the bail was in an action in his own right, yet it will be well; 
for it is the usual course to take bail upon the clausum fregit. Lut. 1281. 

So, if it pursues the recognizance, it is sufficient: as, if A. and B. 
are bail for C. and D. only, in an action against C. D. and F., and the 
scire facias says, that C. and D. have not satisfied the judgment, it is 
sufficient, though it does not say, diat F. has not satisfied; for the bail 
was only for C. and D., and it is enough to shew that they have not 
satisfied ; and if F. has paid, it shall be shewn on the other side. R. 

2 Rol. 276. 1. 35. 

So, if it does not say that C. and D. nec eonm aliquis has satisfied; 
for if either has paid, both have satisfied the judgment. R. 2 Rol. 276. 
1. 35. 

So it is not necessary after recital of the recognizance to conclude, 
prout2)atet per 7'ccordum, Lut. 1282. (s) 

(R 3.) Pleas to a scire Surrender of the principal. 

To a scire facias the defendant may plead, that the principal surren- 
dered himself in discharge of his bail. Vide ante, (Q2.) Adin. 

3 Lev. 152. 


See, to shew if they have or know of any thing to say for themselves, why the plaintiff 
ought not to have his execution against tliein, for the debt or damages aforesaid, by 
bill or by ori^nal, for the sum acknowledsed, according to the force, form, and effect 
of the recognizance, jf it shall seem expedient for him so to do. Tidd, 1045, 104e. 
— 3. In the C. B. the bail are required by the writ, to be before the king’s justices at 
Westminster on a general return day, to shew, &c. why the penalty of the recognizance 
'should not be made of each of their lands and chattels, &c. Ibid. — 4. The scire * 
facias against the principal is in Itac parte, or that he do and receive what the court 
shall consider of him in this behalf. — 5. But against the bail, it is in ex parte, or that 
they do and receive what the court shall consider of them in that behalf. 1 Ld. Rd. 393, 

3 Salk. 599. sed vide Ld. Rd. 532. — 6. An averment that although plaintiff recovered 
judgment, is equivalent to averring that he did recover. Barnes, 431. 

» l. But a declaration in scire facias against bail must aver that the recognizance 
record. 2N. li. 103. — 2. Four days exclusive between the teste and return of 
the scire facias against the bail are sufficient where there is only one scire facias, and 
where the proceedings against the principal arc by bill. 4 T. R. 663. — 3. Fifteen days 
between the teste of the first and return of the second scire facias arc sufficient. 

2 Str. 1139. 2 Blk. 922. — 4. The summons in scire facias may be served on the 
return day, at any time before the rising of the court, but not afterwards. 2 T. R. 757. 
as explained in 1 East, 86. — 5. To fix the bail, the alias scire facias must lay in the 
sheriff’s office the last four days before the return. 4 T. R. 583. 13 East, 588.— 
6. And in K. B. it is sufficient tnat it has been duly entered on the files in the sheriffN 
office, though no entry of the writ, notifying that it is out, has been made by the 
officer in the scire facias book kept therein, that being a private book only. 3 East, 570. 

7. The return by the sheriff of scire facias is not conclusive upon tne bail, so that 
they may shew that they have not been duly summoned. 2 T. R. 757. — 8. In rules 
to appear and plead in scire fams^ a Sunday does not count, though it be not the last 
daf. 11 East, 271* 

That 
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That a capias ad satisfaciendum issued against him, upon vrhicli he 
was taken in execution. Lut. 1270. 

And he need not say, that he continued in execution ; for the bail 
will be discharged, if he was ever taken in execution. Lut. 1273* 

And to this the plaintiff ought to reply, that non est invetitus was re- 
turned upon the capias ad satisfaciendum^ and traverse that he wa9 
taken upon it. Lut. 1273. 

Or, that another capias ad satisfaciendum was returned non est in- 
ventus^ and traverse, that this writ issued. Lut. 1273. 

Or, if the defendant pleads, a capias ad satisfaciendum returned non 
est inventus^ and a taking upon a testatum capias ad satisfaciendum \ he 
may reply, that no such testatum capias ad satisfaciendum issued, with- 
out a traverse. R. Lut. 1273. 

And the defendant may plead a surrender, without saying, that it was 
before a capias against the principal returned; for if it was not, it shall 
be shewn on the other side. 11. Jon. 139. 

But the defendant cannot plead, that the plaintiff had the principal 
in execution in the stannary court, whereby he could not surrender him; 
for the bail might remove him by habeas corpus. R. Mo. 400. Per 2 
Judg. 2Rol. 136. 

So, if he pleads a surrender, he ought to conclude, pi'out patet per 
recordum. R. 3 Lev. 152. 

So he cannot plead a surrender in debt upon a recognizance, yet he 
shall have advantage of it. 1 Sal. 101. Vide ante, (Q 2.) 

(R4.) No capias ad satisfaciendum against him. 

So the bail may plead, that no capias ad satisfaciendum issued against 
the principal secundum cursum curiae. Lut. 1285. Tho. 282. Vide 
ante, (R 1.) 

And the capias ad satisfaciendum ought to have eight days between 
the teste and return f) ; otherwise, upon motion, it shall be superseded, 
but they shall not be helped upon demurrer. R. Sal. 602. (?/) 

But if a capias ad satisfaciendum issued, it is well, though it was not 
delivered to the sheriff* before the scire facias. R. Lut. 1287. 

So, if it issued, it will be a departure, if the defendant rejoins, that 
there was error brought before the return and filing, R. Mod. Ca. 139. 

So, if it issued, and was returned, though the return was not filed be- 
fore the scire facias^ it is good. R. 1 Lev. 225. Semb. 2 Cro. 98. 

So, if it be tested after the year, and no scire facias appears. R. 
Mod. Ca. 304. 


(t) 1. In K.B., where proceedings are by bill, there must be eight days between the 
teste and return of the writ. 2 Salk. 602. Ld. lid. 1177. It. £. 5 G.2. rcg. 3 a. 
K.B. — 2. Where by original fifteen, this being a case excepted out of the statute 
13 Car. 2. St. 2. c. 2. s. 7. Tidd, 1043. — 3. And, in order to charge the bail, it must lie 
four days exclusive in the sheriif ’s office. 2 Salk. S99. B. £. 5 G. 2. reg. 3 n. K. B. 
— 4. which must be the Inst four days before the return. IS East, 58 S. — 5. And 
be made returnable, like the former proceedings, on a day certain, or general return 
day. — 6. So, in the C. P. there must be fifteen days between the teste and return of the 
ca. sa. Barnes, 76. — 7. Which must be tested in or after the term in which the 
judgment was signed against the principal; and therefore where it was tested of a 
prior term, the court set aside the proceedings against the bail. 1 H. Bl. 74. Imp. 
C. B. 539. -y 8. In C. P. also, the writ must lie in the sheriff’s office four days exclu- 
sive, before it is returnable. Ca. Pr. C. P. 34. Barnes, e i. Tidd, 1043. 

(ttj Ld.Rd. 1177. 

(R 5.) Death 


4 
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(R 5.) Death of the principal. 

So he may plead, that the principal died before s, capias returned, and 
filed against him. R. Hutt. 47. Vide ante, (Q 5.) Acc. 2 Leo. 101. 
Moy. Precedents, 177. R. Jon. 29- 139. Tlio. Eiit. 280. 

• But the defendant in his plea ought to shew the time of his death. 
R. 2 Cro. 97. 

And the court requires, that the defendant do swear to his plea. 
2 Leo. 101. 

And if there was an alias capias^ the plea shall say, that he died be- 
fore the return of any capias. R. 5 Mod. 167. 

If the plaintiff replies to such plea, he ought to shew when the capias 
issued, and traverse the dying before. R. Carth. 4. 

(R 60 Satisfaction by the principal. 

So the bail may plead payment or satisfaction of the judgment against 
the principal. Vide ante, (Q 6.) R. 1 Rol. 336. 1. 35. 

As, that the defendant was taken by a capias ad satisfaciendum^ and 
detained qumsque satisfaction, protd per breve <S* retoriium, i$’C. Tho. 
Ent. 282. 

But payment is no plea, unless he allege payment upon record. R. 
2 Leo. 213. R. Cro. El. 132. Cont. quoad the bail, though not quoad 
the party himself. Cro. El. 233. 

Unless he allege the place of payment. R. 1 Mod. 24. I Vent. 49. 

(R 70 Demurrer for variance. 

So upon a scire facias against bail, if there be a material variance in 
the recognizance upon record and the recital in the writ, the defendant 
may demand cg/er, and afterwards demur. Lut. 1280. 

What will be a variance, vide ante, (R 2.) 

(R 8.) Nul tiel record. 

So he may plead nul tiel record of the recognizance aforesaid. Tho. 
Ent. 285. Thes. Brev. 265. Off. Brev. 281. 

So, if the scire facias varies from the judgment, the defendant may 
plead nul tiel record, {x) 

(R 9.) IJy action of debt. 

So debt lies upon a recognizance given by bail. VideDett, (A 3.) 

And the plaintiff may declare against all the bail jointly, or each se- 
verally. 2 Mod. Ca. 295. 

(R 10.) Judgment. 

The judgment upon a scire facias, or debt brought upon a recogni- 
zance against bail shall be, quod queerens haheat exccutionem. 

But the judgment against the bail shall not be, quod dampna recupc* 
ret occasione dilationis executionis, though the st. 8 & 9 ,W. 3. gives 
costs to the plaintiff in a scire facias. R. 1 Sal. 208. 


(x) Nor shall a scire fadat against bail be amended. 8tr. 1165. Vide in Amend- 
ment 

(R 11.) How 
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fR 11.) How execution shall be4 

If there be judgment against the principal and after a capias against 
him returned, judgment also against the bail, the plaintiff may sue exe- 
cution against the principal, or against the bail. R. 2 Cro. 320. 

And if he has one of the bail in execution, he may aftci*wards sue 
execution against the other. R. 2 Cro. 320. 2 Bui. 68. 

And though there was a scire facias against both, he may sue exeai- 
tion against one only. R. 1 Sid. 339. 

And if he has execution against the bail, but has not a satisfaction, 
he may afterwards have execution against the principal. Semb. cont. 
2 Cro. 320. R. acc. 2 Cro. 549. R. 1 Sid. 107- Cont. 2 Bui. 68- 
Vide Execution, (id). 

But if the principal be in custody, he shall not have execution against 
the bail. 2 Cro. 320. R. cont. 2 Jon. 75. 1 Vent. 315. no judg- 

ment. 2 Mod. 312. but there it appears, that only one of the prin- 
cipals was in execution. 2 Lev. 195. 

Or if the principal ever was in custody. Lut. 1273. 

Yet, if there be execution first against the bail, he may afterwards 
take execution against the principal, and have both in execution toge- 
ther. R. 1 Vent. 315. 

Execution against the bail upon a recognizance in C. B. being for a 
sum certain, ought to be hy fieri facias or elegit. 2 Cro. 450. 

If there be a scire facias and judgment against all the bail, execution 
may be against one of them, without the others ; for it follows the na- 
ture of the recognizance, which was joint and several. R. 1 Lev. 226. 
Vide Execution, (H. — L 1, &c.) 

So, it may be against the person of the bail (?/) by a capias ad satis^ 
faciendum^ as well as against his goods. R. 1 Lev. 226. to be the course 
of the court in B. R. Acc. 1 Rol. 897. 1. 35. 2 Cro. 450. Vide 
Execution, (C 9.) 

But a capias ad safisfaciendum does not lie against the bail. Lit 
238. Scinb. 1 Rol. 600. 1.'5. R. that it does not lie, where there is a 
judgmeilt in a scire facias upon a recognizance upon C. B. 1 Rol. 897, 
1.40. 2 Cro. 450, 1. 

So it does not lie against bail upon a recognizance in an inferior court. 
R. 1 Rol. 897. 1. 45. 

So it does not lie against bail in B. R. upon a writ of error in tlie ex- 
chequer; for this is out of the course of the court. R. 1 Rol. 898. 
1. 5. 

If there be execution of the lands of the bail, this relates to lands 
which he had at the time of the recognizance made, though they are 
aliened afterwards. 

And this in B. R. as well as in C. B. Per two J. Houglit. cont. 
Poph. 132. 2 Cro. 449. 


(y) So ngainst bail in error. Str. 822 . 
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\lde Accompt, (AS E 4.) — Fbanchises, (F 22.) — JrsticKs 

OF PiACF., (D 7.) — Leet, (M 2.) 


BANK LE ROY. 

Vide Courts, (B 1, &c.) — Pleader, (C 3. 8,&c. — 3 B S.) 


BANKRUPT. 

(A) mto mag be a bankrupt, p. ^>7. 

(B) ([Obo not. p. 70. 

(C) act of bankruptcg. p. 73 . 

(C 1.) What shall be. — Concealment of himself, p. 73* 
(C Fraudulent arrest, &c. p. 7^* 

(C 3.) Continuance in prison, p. 77* 

(C 4.) Fraudulent outlawry, p. 78. 

(C 5.) Non-payment, &c. after suit. p. 78. 

(C 6.) Escape, or covinous bail. p. 79* 

(C 7*) Protection, or bill, for delay, p. 79* 

(C 8.) Fraudulent conveyance, p. 79. 

(C 9.) To what time it shall relate, p. 83. 

(D) Commi00ion. 

(D 1.) How it issues, p. 87* 

(D 2.) Who shall take advantage of the commission, 
p. 98. 

(D 3.) Who are creditors, p. 99. 

(D 4.) The power of the commissioners — for disco* 
very of the bankrupt, p. 114. 

(D 5.) And of the bankruptcy, p. 117. 

(D 6.) For discovery of his estate — by examination 
of the bankrupt, p. 117 * 

(D 70 Of his wife. p. 119. 

(D 8.) Or, of others, p. 120. 

(D 9.) By seizure of his effects, p. 121. 

(D 10.) For disposal of his estate — what lands, and 
goods — all his real estate, p. 122. 

(D 11.) Thou^ a joint purchaser with his wife, &c. 
p. 124. 

Vot.n. F (D 12.) Though 
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(D 12.) Though conveyed to his ehildren, or trus- 
tees. p. 125. 

(D 13.) Though seised only in tail. p. 125. 

(D 14'.) Though he has only an equity of redemp- 
tion. p. 125. , 

(D 15.) Though it descends after his bankruptcy, 
p. 125. 

(D IG.) All goods, and debts, p. 125. 

(D 17.) Though he has only the disposition by consent 
of tlie owner, &c. p. 126. 

(DI8.) Whatnot — Lands sold bona Jide before the 
bankruj)lcy. p. 129. 

(D 19.) Or, which he had as trustee, p. ISO. 

(D 20.) Or, upon which an execution was executed, 
p. 132. 

(D 21.) Or, which were settled upon the marriage of 
a son, &c. p. 132. 

(D 22.) Debts, and goods, &c. p. 133. 

(D 23.) In what manner the sale sliall be. p. 133. 

(D2t.) Assignee of the bankrupt. — How chosen, 
p. 134'. 

fD 25.) What ho ought to do. p. 136. 

(D 26.) What interest he shall have. p. 140. 

(D 27.) What power to discharge debtors, p 141. 

(D 28.) How the assignment shall be made, p 145. 

(D 29.) What remedy the assignee shall have. p. 146. 

(D 30.) Distribution — shall be equal, p. 152. 

(D 31.) At what time. p. 154. 

(D 32.) The advantages of the bankrupt. — He shall 
have infonnation how his'estatc is disposed, 
p. 155. 

(D 33.) Shall not be arrested when he attends the 
commission, p. 156. 

(D 34.) Shall be discharged from other debts, p. 157. 

(D 35.) And shall plead it generally. p.l60. 

(D 36.) Shall have a share of the net produce, p. 1 62. 

(D 37.) But the bankrupt shall have no advantage — 
unless he has his certificate allowed, p. 162 

(D 38.) If he have given extravagant portions to his 
children, or lost at play. p. I66. 

(D 39.) How a commissioner, &c. may plead, p.167. 

(D 40.) Expcnces of the commission, p. I67.' 

(D 41.) When the commission may be superseded. 

p. 168. 


(A) le&o 
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JVho may be a bankrupt. 

(A) mas a bankrupt* 

liy the st. 13 Eliz. 7. if any person using a trade, or seeking a living 
hy buying and selling, become bankrupt (s;), the lord chancellor, on 
<iomplaint 5 &c. shall by commission, assign such, &c. who at discretion 
• may take order with the body, lands, and goods of the offender (r/) for 
satisfaction of his creditors, rate and rate-like, &c. 

By the statutes 13 Eliz. 7. 1 Jac. 15. and 21 Jac. 19. a bankrupt may 
be, every one who uses the trade of merchandize, or seeks his (fi) or her 
trade of living by buying and selling. 

Though it be a very inferior trade, if he gets Iiis living by it. 

As a vintner. 

Brewer. 

Dyer, (c) 2 Cro. 585. (// ) 

Though he docs not sell the same wares which he buys, but converts 
them to saleable commodities, and then sells, (c) 

As 


Tz) 1. Whether a man is a trader within the bankrupt laws is .a question of law, 
not of fact; the court, therefore, not the jury, are its arbiters. Cowp. Tr>2. — 2. A 
trader may be insolvent without bcini; a bankrupt, and vice versa. Doiigl. 92 n. 

(a) An act of bankruptcy partakes of the nature of crime. See the four first 
statutes. Cowp. 398. 1 Blk. 441. 4 Burr. 2236*. Cooke, 122. 2 Blk. Com. 47J. 

3 Camp. 350. 

(A) 1. A person who deals in aider droU, is or is not liable to be a bankrupt upon 
account of such dealinp;s, according as the dealings ^>0 occasional or permanent. 
lAtk. 101. loVes. 120. 1 Mont. I5n. Cullen, 22. ‘ 2. The executor of a trader 
buying the same articles as the testator dealt in, and selling them entire, may become 
a bankrupt. 1 Atk. 102. — 3. So likewise an executor trading merely for the benefit 
of the testator’s children. Cooke, 75. 3 Esp. 88. Vide lo Ves. no. — 4. So an 

executor continuing the testator’s trade with the residue, pursuant to the will, may, 
comnw scmblc, become bankrupt, though his name does not appear. Ibid. Conkc, 67. 

— 5. So a person carrying on business for the benefit of the brother and sisters of his 
wife, may be a bankrupt on account of such dealings. 3 Esp. S8. 

(c) Sed vide infra. 

(d) 1. The publisher of a newspaper, buying the whole daily imjircssion from the 
proprietors, re-selling it at a profit, and bearing the loss of such as remain unsold, 
may be a bankrupt. 2 Mars. 236. 6 Taunt. 532. — 2. Drawing and re-drawing bills 
may or not be a trading, according to circumstances, l Atk. 12S. Cowp. 751. 

1 Atk. 205. — 3, The being entrusted with other men’s monies, and drawing and re- 
drawing bills of exchange, for the sake of profit, is a trading, i Atk. 129. Cowp. 
751. Vide 15 Ves. 556. 2 Mont. n. I. — 4. And it seems to have (been considered, 
that borrowing money abroad, for the purpose of repaying it in England, at a certain 
rate of exchange, and repaying it by bills upon bankers in J^ondon, to whom foreign 
bills are remitted to make the payment, is a trading. 5 T. R. 530. 

(e) 1, Manufacturers of every description, who purchase commodities and matiu- 

facture them into articles for sale, may become bankrupt ; sncli as bakers, brewers, 
clothiers, coachmakers, dyers, glovers, goldsmiths, hosiers, locksmiths, milliners, 
nailoES, plumbers, shoemakers, smiths, tailors, watchmakers, &c. Ld. Rd. 6lo. 741. 
1480. Stone, 120. Hutt. 46. 2 Blk, Com, 476. Cro. Car. 31. Cood. 12. 

3 Mod. 530. Bea. Lex Mcr. 488. 529. 2 Wils. 169. 1 Christ. 48. 1 Atk. 141. 205. 
Cowp. 814. 4 Burr. 2148. 3 Mod. 330. Cro. Jac. 585. 2 Sch. & Lcf. 414. i Rol. 
Abr. 60.pl. 11. — 2. So likewise a ship carpenter. Ld. Rd. 741. — 3, Though upon 
this last case, Mr, Christian remarks, that the report is imperfect in not distinguishing 
whether the party was a labourer or principal; and if a principal, whether attached as 
officer to a particular ship, to which also his dealings were restricted ; since, if a 
iabourer, or if such officer, and so restricted, lie could be no trader. 1 Christ. 48. — 
■4. So likewise a land carpenter. 3 Mod. 155. — 5. So may a butcher. 4 Burr. 2148. 

— 6. So the lessee of land for the puipose of carrying on a public trade with its 

F 2 produce ; 
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As a shoemaker* R. Cro. Car. 31. Cro. El. 268. Skin. 

An ironmonger> locksmith. 

A salesman. 

A clothier who buys wool, and converts it to cloths. 

A tanner and baker. 8 Mod. 330. 

Though he has left off his trade f f) for some time, if he absconds, 
,&c. for debts contracted during (g) his trade. Adm. 1 Sid, 4*11. Semb * 
1 Lev. 17. IL Pal. SS.'j. (//) 

Or for debts contracted in his trade, though newly secured after his 
leaving off his trade. (/) 

Or if he leaves off his trade, but puts his stock into the hands of an- 
other with whom he is partner in gain and loss. R. Pal. 325. (^) 

Or 


produce; thus the lessee of abrick-ground, who makes hricks with the soil for public 
sale, has been held to be a trader. 1 T. R. 34. 1 B. C. C. 178. n. Cooke, 51. 53. ; 

but judgment, vnmme sewhic, reversed. 1 Christ. 575.-7. And Mr. Montague says, 
that wlictlier a man who makes bricksf or sale, upon land demised to him fora term of 
years, and sells them, be a trader, seems to be unsettled. 1 Mont. 10., referring to 

1 T. R. 34. Cooke, 52. 2 VVils. 172. 7 East, 446. — 8. Mr. Chri.stian remarks, that 
the judgment above #|iioted being reversed, there sc‘en)s to be no case to prevent the 
universal adoption of the general principle established by 7 East, 442. which seems to 
be this: If a land-owner manufactures the produce of his own estate, and sells it 
under any shape or form, without the addition and accretion of any other material 
substance purchased, he is not a trader, l Christ. 575. Et vide 2 Rose, 426. — 
9 . Mr. Montague observes farther, that what dealing by the holder of an estate in its 
manufactured produce, that is, in its immediate produce, mixed with other purchased 
ingredients, in order to render such produce marketable, constitutes a trading, seems 
not to be finally settled, l Mont. 9. Vide 2 Mont. n. G. — lo. It has been held, 
that a brick-maker, taking the earth of the waste, for which he afterwards paid a con- 
sideration, and selling the bricks, is a trader, i B. C. C. 173. Vide 1 T. R. 34. 
Cooke 52. 7 East, 442. — 1 1. So likewise the owner of a coal-mine, vending the coal 
with other coal bought by him, at market. 2 Wils. 169. Vide 2 Rose, 424. — 12. And 
if a person attend public auctions of standing timber, and at dilFcrent times purchase 
three parcels, and cut some of the timber, and strip and sell the bark of one parcel, 
and the tops and a part of the timber, and a small part for laths, this is a trading. 

2 Taunt. 178. 

(/) 1. An abandonment of the act, without an abandonment of the intent to trade, 

does not terminate the trading. 2 Rose, 357. 1 Rose, 403. 15 Ves. 449. 495 

2. For the continuance of a trading, once established to have existed, is to be pre- 
sumed. 3 Camp. 233. — 3. And whether there was an intention to abandon trade, is 
11 question of fact for the jury. 1 Rose, 403. — 4. The mere circumstance too of a 
personas not having any transactions in business during a particular period, will not 
exempt him from the bankrupt laws, where by soliciting orders, &c. he evinces his 
intention of continuing trade. 5 Esp. 235. 

(g) 1. The debt need not have been contracted, provided it existed, during the 
trading. Palm. 323, 1 Vent. 5. iLd.Rd. 286. 2Str. 1211. 3 Wils. 13. ^‘Wils 
262. Dough 295. Cowp. 540. 1 Mont. 26 n. — 2. But payments, after retiring 

From trade, made upon a general account, must, notwithstanding a continuance of 
the dealing by the creditor, be applied to the old debt. Ld. Rd. 286. Comb. 468. 
Peake, 64. — 3. And the debt must have accrued before the party ceased to be a 
trader. Peake, 64. 12 Mod. 157. Ld. Rd. 286, 287. Comb. 463. i Mont 26 

(A) An act of bankruptcy may be committed after retiring from trade. 15 Ves. 
449. 495. 

(i) Peake, 64. Hardw. 267. 2 Str. 1042. Vide I H. B. 462. 2 M.&S. 123 

2 Rose, 4. iV. &B. 212, 

'(/c) 1. A dormant partner need not be included in a commission against the firm 
5 Ves. 424. 17 Ves. 403. 6 Ves. 434. Cooke, 9. Sedvide3V.&B. 126.— 2 . And 
where a dormant partner shares only in profits, without interest in the property he 
cannot be included. — 5. If three arc in partnership together, and two reside at a 
tiUtniice from the place of trade, the shutting up of the house of trade by the 

managing: 



Who vuiy be *a bankrupt. (iO 

Or if he has effects of his trade iu iiis hands, and upon credit of 
them contracts debts, though he .does not buy more goods. 11. 1 Vent. 
166. (/) 

So, a feme covert merchant may be a bankrupt. (?u) 

* By the st. (?i) 21 Jac. 19. an alien or denizen may be a bankrupt as 
well as a subject, (o) 


managing partner makes himself only, and not the other two, bankrupt. 2 M. & S. 
556.-4. The partnership is severed by a commission against one. 5 Ves. 295. — 
5. Hence a separate commission against one of two partners was established, though 
the other died before the assignment. Ibid. 

(1) 1. A party, though in one character exempt, yet from bis mode of dealing 
assuming another, may in this last become a bankrupt 1 Str. 515. — 2. Hence a 
farmer, from the extent of his dealings, becoming a hor!»e.dealcr, though unlicensed, 
may as such become bankrupt. 2 Hose, 58. l T. R. 575. — 5. 8o may a farmer, if 
he buy horses not calculated for the purposes of his farm, and sell them, and declare 
his intention to become a horse-dealer, und t«> take out a licence, and lure a person 
as his horse-dealing man. 1 Price, 20. — So may an innkeeper who sells liquor 
indifferently to any person applying for i .^nd not as a matter of faxoiir. 1 T. K. 
572. Lofft, 114. 3 Wils. 146*. — 5. So may a victualler, by selling out of his house 
by retail, to any one applying. Cooke, 45. Rose, 84.— r 6. So may one who keeps 
and kills more pigs than arc required for his own eonsumplion, with the view of 
profit from a re-sale. 1 Holt’s C. N.P. 221. Vide 2 N. K. 79. — 7. So one who, 
living by catching and selling fish, is in the habit of buying and selling fisi) at sea, 
to make up, and assist others in making up, a sufficient cargo for the London market; 
and he once purchase fish in Ilollund, and sell in England. 3 Camp. 233, Vide 2 
Rose, 427, 428. 

(Vi) 1. That is, a fame covert sole trader by the custom of London. 1 Atk, 206. 
5 Burr. 1776. I Blk. 570. Stone, 7. 52. 59. 66. 164. Billing. 89. Good. 16. 90, 
Vide 2 B. & P, 106. — 2. So 'A feme covert generally, where the coverture is suspended; 
as by the husband’s abjuring the realm. 2 Hen. 4. 7. a. 1 Hen. 4. l. a. 2 Blk. 1 197. 

1 T. R. 7, — 5. Being banished. Co. Litt. 152, 155. — 4. Or transported for his 
irimes. 2 Blk. 1197. Cooke, 45. — 5. And even perhaps where he is iu allLince 
witlj enemies to our state. Vide Ld. Rd. 147. 1 Salk. 1 16. — 6. is a ftlon. — 7. Or 

an outlaw, — 8. But under no other circumstances, is the relation of marriage sus- 
pended between a British subject and his wife ; iu)t therefore where he has. deserted 
her and gone abroad, tl East, .501. — 9. Where ho has abandoned her for adultery. 
8 T, R, 547. Vide 1 B. & P. 558. — 10. Where she lives apart from him, with a 
separate maintenance secured by deed. 8T. R. 545. Vide Green, 91. — 11. Nor 
where she has represented herself as a single woman. 4 Camp. 26. — 12. Nor, as it 
^cems, can the wife of a foreigner, resident abroad, be reckoned a feme sole, 3 Camp. 
125, over-ruling 2 Esp. 554. 587, and, though not m terms, 1 B.& P. 557. 

{u) 1. In addition to those in the text, the following occupations arc hi; statute 
specifically made liable to the bankrupt laws. — abanker, 5 G. 2. c, 30. s.39. — 2. And 
a person is such who receives nioncy as a banker, although his books are kent in a 
different manner from that in which banker’s books are usually kept ; and altnough, 
upon his receiving any large sum, he pay it to his own established banker, upon whom 
be gives drafts for the payment of large bills upon him, he only keeping cash to answer 
small drafts. 1 Atk. 218. 129. —5. And though he does not keep an open shop. 
1 Atk. 218. — 4. But an agent to a regiment is not a banker, i Mont. 12. — 5. So a 
broker is made liable by 5 G. 2. c. 30. s. 39. — 6. And it seems that a pawnbroker is a 
broker within the act. 1 Atk. 206 . — 7. And in like manner a salesman of cattle. 
1 Christ. 579. — 8. So a factor is made liable by st, 5 G. 2, c,30. s. 39. — 9. But 
qutsre, if a cattle factor be a factor within the act. Willes, 189. 

(0) L These are liable to the bankrupt laws : a clergyman. Cowp.745. 

1 Atk. 197. — 2. An illegal trader. 1 Atk. 196. 4 Burr. 2066. — 3. A lunatic, upon 
an act of bankruptcy when sane. 1 J Ves. 590. •— 4. A member of parliament. 
lAtk. 197. 200. llugW Abr« 315 4 G. 3. c. 53, — 5# A foreign minister’s servant. 

7 Ann. c. 12, 8. 
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So by the st. 21 Jac. 19. ( p ) a scrivener receiving others money op 
estates into his trust or custody. (</) 

So a subject who travels, and in a foreign realm trades hither. R* 

1 Sal. 110. (r) 

So a man who trades in Ireland and sometimes in England. 2 Vei- 
162. 

du. If only beyond sea ? 2 Vcr. 162. 

(B) fiafjo not. 

But a man (s) cannot be a bankrupt by buying and selling, if bis 
principal means of living be not gained by it; and, therefore, a farmer, 
though he buys beasts, &c. and afterwards sells them, cannot be a bank' 
rupt; for his principal means of living (/) is by his labour {?/), and not 

by 

(p) Not repealed by 10 Ann. c. 15. 1 Atk. HI. 

{q) 1. A scrivenv}\ it seems, is u person that in the ordinary course of his dealing 
is cntiTc ted with other meirs property, to lend it for his cniplojer. s^l Jac. 1. c. 15. 
s. L». 1 Atk. ‘218. 2 Sell. &Lef. 421. .3 Camp. 5‘JO. — 2. It has been ruled at nisi 
prill Ui at he ib one who carries on the business of a scrivener co numtue. 1 Esp. 
N, P. C. 555. — 1I(; must seek to jj;ain bis living by bis dealing. 1 Hose, 403. 
— 4, Ent he nocil not kcej) an tijjcii shop. 1 Atk. 218 — 5. He must be 
entrusted with other men’s property. 2 IVlont. n. L. 1 Christ. 58. — C. And a mere 
receipt of money and using it docs not constitute a scrivener; as steward or 
lecriver of landed property. 1 Esp. C. 555.* — 7. Nor the borrowing money upon 
one’s own, or upon borrowed accommodation bills, and paying the discount for them. 
Cowp. 347. — 8. Nor docs the frequently taking, by a clerk of the ciistom-lioucs, 
debentures for merchants, receiving the uioncy for tbt in, which he keeps in his pos- 
session, and receiving commission with the receipt of the money, and then with the 
money so received, di.scounting bills or notes for Ids own benefit, 1 Esp. .'555. — 
9. When an attorney is entrusted with other men’s monies to lend upon security, and 
such trust is incidental to his occupation of attorney, it seems that he is nut liahle to the 
bankrupt laws, from his seeking to gain a living by transacting such loans ; hut if such 
trust, and seeking to gain a living is distinct from his occupation of nn attorney, he is a 
trader. 1 Mont. 1 8. 2 Mont. n. N. 2 Esp. 555. 3 Camp. 534. l Holt, N. P. C. 507. 
Id. 654. Et vide 2 Hose, 27. 2 V. &B. 31, 175, 2 Sell, & Lcf. 414. 

(r) Anyone, whether native, denizen, or alien, trading in or to England, though 

visiting here only upon occasions, or even re.siding entirely abroad, may, by committing 
an act of bankruptcy here, become a bankrupt. St. 13 Eliz. c. 7. s. 1. 1 Jac. 1. c. 15. 

s. 2. 21 Jac. 1 . c. 1 2. s. 15. T, Rayiii, 375. 2 Jones, HI, 142. Salk. 1 lo. 2 Vern. 
162. Cowp. 598, 5T. R.530. 1 taunt. 270. 

(s) 1 . Tlicse individutds arc not liable to the bankrupt laws : a lunatic upon an act 

of bankruptcy during iiusunity. 6 Vcs. 440. — 2. A feme covert upon a trading when 
single. 2 B. C. C. 266. Cooke, 35. — 3. Still less upon a trading during marriage, 
unless slic be a sole trader in London, or her husband was then civililer vwrtuns. Vide 
sufU'a. — 4. An infant, or an adult, upon a trading during infancy. Cro. Jac. 454. Ld. 
Rd, 443. B. N. P. 38. 154. 1 Atk. 146. Scl. Ca. Ch. 46. 4 Ves. 163. G Ves. 601 . 

14 Vcs. 602. 1 V. &B. 494. — 5. Quarcy Whether one attainted can he made w 

bankrupt. 1 4 Ves. 4 52, 

(^) 1. It seems, that no occasional dealings, without any intent to continue them, 
will make a man liable to bankruptcy. 6 Ves. 3. Cowp. 745. 2 Blk. Com. 476. 
1 Vent. 270. 4 East, 346. — 2. But such dealings, with such intent, will. 1 T. R. 573. n, 
1 T. R. 572. 6 Ves. 3. 4 Ves. 16S. — 5. For where an vitenlion to deal frenerafl^ is 

pstablished, the extent of the trading Is immaterial. 1 T. R. 572. Id. 575. u. 
/2 Taunt. 176. 1 Price, 20. 14 Vcs. 603. 1 V. & B. 21 1. 1 Rose, 84. 4. Which 

^itention may, aided by circumstances, he inferred from a single instance of buying 
and selling. Ibid. 1 Holt, N. P. C. 221. ; ct vide 1 T. R. 573. n. 1 T. R. 572. 6 Ves. 3. 
1 B. C.C. 173, — 5. Though the contrary seems to have been held formerly. 2 Blk 
Com. 476. 2 Keb. 487. 3 Keb. 451. 1 Vent. 29. 270. 2 Taunt. 1 76. 4 East, 346^ 

(u) In every case (save those excepted statute), where a man buys nmteriah and 

scllsk 
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by his buying and selling. Cro. Car. 549. By the st. {x) 5 Ann. 22* 
Per Holt, 1 Sal. 1 10. Per two J. 2 Mod. Ca. 48. {jj) 

Nor a husbandman or labourer. Cro. Car. 31. (^) 

Nor an innholder. II. per three J. Berkly cont. Cro. Car. .549. R. 
S Mod. 329. 3 Lev. 309. Jon. 437. Carth. 150. l Sal. 109. Skin. 

291. Sho. 96. 269. (^z) * 

Nor the master of a boarding-school. 3 Mod. .3.30. (6). 

Nor a gun-tbuuder; for he works for the service of the army. Skin. 

292. 

Nor by the st. 5 Ann. 22. a grazier or drover. Cont. before. Jon. 
304. 

jSo a man, who lives by buying only and not selling, cannot be a 
bankrupt. 

Or by selling only, (c) 

So, 


sails them again, without charging for his labour as a servant, he will be a trader, and 
may he a luinkrupt ; but if he charges for his labour according to the time he is cm- 
jiloVcd, and only sells what he buys to. the masters who employ him, he cannot, it 
should seem, he considered as a general trader, 1 Christ. 48, 49. 

(.r) The following occupations are, by statute^ specifically exempted from the ope- 
ration of the bankrupt laws:— No/^irwwr, graziet'^ or drover of calile^ shall be deemed a 
bankrupt. 5 G. 2. c. 30. s. 40. — 2. A cowkeeper, whose dealings are incidental to 
either of these three occupations, is within the exemption. 1 Swanst.64. — 3. And 
cowkeeping, by gra 2 ing the cows aud selling the milk, seems not to be a trading, 1 Mont. 
G. — 4. A farmer, who occasionally buys hay, corn, horses, and pigs connected with bis 
occupation as such, is within the exemption. 2 N. R, 78. — 5. So, likewise, a farmer 
buying seeds to resell mixed with his own growth, and buying pigs to feed upon his 
stubbles and resell, 7 Taunt, 409.— 6. A farmer is not a trader by making and selling 
the cheese on his own farm, or by making his own apples into cyder, and selling it 
1 Mont, 9, Cooke, GO. — 7. It seems to be decided, that any buyer jind seller of cow 
calves, or horned cuttle, is a drover, and cannot be a bankrupt. ’Willes, 588. B. N, P 
. 39 . 11 East, 274. 1 Christ. 578. — 8. To buy and sell sheep constitutes, it seems 

part of the business of a drover ; but dealing in pigs seems to be a distinct trade 
1 Christ. filH, — 9. Being a receiver-general of taxes is not a trading. 5 G. 2, c. 30 

10 . Nor is the circidallng of exchequer bills. See the several acts relating to cxche* 

quer bills. 

(y) 1 . March, 54; see Good. 1.3. 2 Wils. 1G9. iT. 11,54, Cooke, 47. 53. — 

2. But graziers and drovers hud, previous to the statute, been held liable, Cro. Car. 
549. Good. 15. 212. 

(z) 1. Cooke, 47. 53. — 2. It seems, a bleacher cannot be made a bankrupt. 1 
Christ. 46. 1 Mont. 17.; but Cooke, 43, contra; sec 2 Mont. n. M. — 3. Nor a cal- 
l^dcrer. 1 Christ. 46. — 4. Nor a dyer. Ibid, as in pi. 2, — 5. Nor a scavenger. 
1 Rose, 373. 1 V. & B. 247, vide 2 Mont. n. E. 

(a) 1.4 Burr. 2064. 2 Wils, 382. Cooke, 47. 53, Ld. Rd. 286 ; vide 1 Christ. 50. 
— • 2. Nor a victualler. Ibid. 

(b) 1. A schoolmaster who buys books and clothing, and retails them to his scholars 

at an advanced price, is not a trader. Peake, 76 — 2. Nor a schoolmaster who buys 
and dresses provisisons for his boarders. 3 Mod. 327. 1 Show. 96'. 268. 3 Lev. 309. 

Carth, 149. Salk. 109. 3 Keb. 461. Vide 4 M. & S. 98. — 3. But where the dealings of 
a dissenting minister and schoolmaster were, selling school books to his scholars, and 
books of prayers and hymns for the use' of the meeting-house to the members of his 
congregation; doubts were entertained wliether this was not a trading^. 1 Mont. 7. — 
4. The buying fish occasionally by a fisherman to make up his .stock for market, is not 
a trading. 2 Rose, 424. — 5, Nor is the buying articles by the owner of a colliery,, 
and selling them to his pitmen. 2 Rose, 424. Cooke, 58. 

(c) 1. Unless where particular employments are specified by statute, there must, it 

seems, be both a buying and selling to make a bankrupt, l T. R. 34. Cooke, 52. 7 East, 
442. 3 Smith, 445. 2 Sch. Sr Lef. 426. — 2. Not a buying only, or a selling only, but 
a buying and selling. 3 Keb. 451. Cowp. 745. Blk. Com. 476. 3. And not a buy- 

F 4 ing 
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S09 if a man has a particular employment {d\ in whicli he bays and 
sells, he cannot be a bankrupt, unless it be a general trade ; as, it a man 
purchase and sell lands. 

If he victuals the navy. R. 1 Vent. 270. D. 1 Sal. 1 10. {f) 

If he be a butler, steward to the king, inns of court, &c. Skin. 
292. (g) 

A farmer of the customs, excise, &c. or by the st. 5 Ann. 22. the re- 
ceiver-general of the taxes. 

Tliough he buys several things by this means, and sells the surplus (A), 
or part of them again. 1 Vent. 270. 

So a trader cannot be a bankrupt for debts contracted after he has left 
off his trade. R. 1 Sid. 411. 

Though he afterwards becomes a tratlci* again. 1 Sid. 411. 1 Lev. 

17. 

Though after leaving off his trade, he sells his old stock. II. 1 Sid. 
411. 1 Vent. 29.(0 

By the st. 14 Car. 2. 24. none shall be a bankrupt for his stock in 
the East-India or Guinea company or fishing trade, or for selling his 
dividend received therein in gooils, &c. 

And by the st. 9 & 10 W. 3. 44. no member {k) of the East-India 
company (/), in respect of his stock therein only. 

So, if a man has a part in a ship, it does not make him a bankrupt, 
unless he freights it. 1 Sid. 411. 1 Vent. 29. (m) 

Or 


Jig and selling merely, but a buying and selling /o gain a livelikood, 1 T. R. .>4, Cooke, 
52. — 4. The thing bought, too, must be purchabcd as in itself an article for trade, and 
not as an accessory to the produce of laud, where such produce is iuCeiidcd to he sold 
in its natural shape. 1 T. 11.34. Cooke, 52, — 5. Seciis where the protiuce itself is 
only the raw material of a manufacture, and iu>cd its such. 1 T. li. 34. Cooke, 52. 

(d) Wliere a person’s income arises partly from buying and selling in the way of 
merchandize, lunl partly from buying and selling not in the Wity of merchandize, it 
seems that he is liable to the bankrupt laws, if the buying and selling in the way of 
merchandize, is collateral to the dculikjg not in tlie way of merchandize ; but that he 
is not liable, if such buying and selling is only incident thereto, i Mont. 17. 

(c) 2 WiU. 169. 5 Esp. 147. 

(/) 5Kcb.451. 

( g) 3 Keb. 451. 

(/>) If a person, finding that he has bought more of an article than he wants, 
sells the residue, it will not make him u trader. 1 1 East, 276. 

(i 1. 1 Vent. 169. 1 Atk. 102. — 2. Nor is the executor of a trader, by disposing 
of the testator’s stock, made liable to become a bankrupt. 1 Atk. 102. — 3. Even 
though it is necessary for him to purchase ingredients to make that stock marketable. 
Cooke, 44 ; vide 1 Atk. 102. 

{k) The trading which arises from being a member of a corporate trading company, 
seems not in any case to be a trading within the bankrupt laws. 2 Mont. n. D. 

(/) 1. Or Bank of England, st. 8 & 9 W.3. c. 20. .3 G. 1. c. 8, s. 43. — 2. Or Lon- 

don Assurance, or Royal Exchange Assurance. 6 G. 1. c. 18. s. 6. — 3. Or South 
Sea Company, 9 Ann. c. 21, s. 42. 8 0. 1. c. 21 . s. 12 . — 4. Or English Linen Corn- 
ban;)^. 4 G. 3. c. 37 . s. 13. Vide 1 5 Ves. 357. — 5. Op semble a shareholder in the 
Stationer’s Company. Ld. lid. 851. Cooke, 69. * 

(wi) 1 . Nor is desuing in hackney coaches, or letting out horses to hire, a trading. 3 
Mod. 327. 4 Ves. 168. — 2. Nor buying and selling stock on one’s own account, 
2 P. Wms. 508. 2 Blk. Com. 476. Cullen 17. 1 Mont. 8. — 3. Nor is an underwriter 
a trader. 15 Ves. 355. — 4. Neither the owner nor farmer of an interest in land, by 
buying and selling the sslme, or the iminediiftc produce or profits thereof, can be made 
a bankrupt. 2 Wils. 169. Loft. 325. Cooke, 47. 53. 6I. Vide 7 East, 447 . — 
5. Hence, making bricks from the produce of one’s soil, whether termor or freeholder, 
is not a trading. 2 Rosc^424. -- 6. And whore a hricluuakeri n a large way became 
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Or if he freights it, when he does not get so much as is due upon the 
lx>ttom for repairs. U. 1 Sid. 411. 1 Vent. 29. 

If a man commits an actof bankruptcy, and afterwards pays, or com> 
}>ounds with .'ill his creditors, he will be a new man. R. 1 Sal. 110. 

• 

(C) act of banlituptcg. C«) 

(C 1.) What shall be. — Concealment of himself. 

By the st. 13 El. 7. and 1 Jac. 15. if any, &c. depart the realm (o) of 
intent to defraud his creditors', being subjects, or for the same intent 

begin 


by devise tenant for life of the land whereon the kiln was worked, and of the toil 
whereof the brick? were made, he was held to be no trader. 7 East, 442. 5 Smith, 
445. — 7. If a person sells stones from a quarry upon his own estate, it is not a trad- 
ing. 1 V. & B. 45. — 8. Nor is the working as a lime-burner of a lime-kiln upon 
one’s own farm. 1 Rose, 316. 1 V. &B. 560. — 9. Nor the making and selling of 

allum upon his estate by the lessee of allum works. XIooke, 46. 60. Vide 7 East, 
447. — 10. Nor the buying a coal-mine, working it, and selling the coals. 2 Wils. 
169. — 11. A person who buys timber, which he works into houses that he builds and 
sells, is not a trader. 5 Esp. 147. — 12. Nor a person who builds a theatre to be 
held in shares, for which he is to be paid according to measure and value, he being 
himself a shareholder. 1 Cowp. 300. — 13. Nqjr one who erects public baths upon 
land granted for this puiposc, to himself and another as joint tenants. Ibid. — 14. It 
has been said, that a building upon a man’s own land, for any purpose, is not a trad- 
ing. 2 Camp. 300. 

(n) 1. As to the legal effect of an act of bankruptcy apart from a commission the 
party may sue for a debt. — 2. Nor does an act of bankruptcy by the vendee, between 
the sale and delivery, rescind the contract. 5 T. R. 231. 3 Vcs. 255. — 3. A trader 
had committed an act of bankruptcy ; goods were afterwards sent by a vendor to a 
particular inn as ordered, whence they were forwarded to a packer’s, pursuant to a 
general order of the trader, to send all goods directed to him there ; the packer, ignor- 
ant of the act of bankruptcy, booked them to his account, and opened them to ascer- 
tain what they were; The assignees were held entitled. 3 B. & P. 469. 

(o) ]. The mere departure from the realm, or dwelling-house, keeping house or a1>- 

senting himself, and the consequential delay of a creditor, will not constitute an act 
ofbankriiptcy, without proof or necessary inference of an intention to delay, at depart- 
ing. 7T. U. 509. 1 Taunt. 270. Id. 273. 2 Ves. & Beam. 177. 1 Rose, 387.— . 
2. The fear of arrest concurring with other motives to induce a departure ; such de- 
parture is an act of bankruptcy. Holt, 175. — 3. That a departure from the realm or dwel- 
ling-house, keeping house, or otherwise absenting himself, may be an actof bankruptcy, 
delay of creditors need not concur with the intention to delay. 9 East, 487. 1 M. 

& S. 676. 1 Taunt. 270. Id. 273. 1 Mont. 48, n. (b). Ibid. 14 Ves. 86. Though 

formerly it used to be considered essential. 7 T. R. 509. 8'T. R. 166.-^ 4. Where 
the delaying of creditor is the necesiary consequence of the trader’s absenting hims^ 
the departure constitutes an act of bankruptcy. 1 Camp. 279. Vide B. N. P. 39 — 
5. If a trader depart the realm to avoid a criminal prosecution; or in defiance of such 
rules of morality, as to manifest a neglect of the interest of his creditors, he commits 
an act ofbankriiptcy. 2 Mont, note 2 C. 1 Camp. 279. — 6. If a trader, when pressed 
for debts, depart the realm, it is presumptive evidence of an intent to delay his cre- 
ditors. 1 Camp. 279. — 7. If a trader, whose re^denceis in Dublin, quit England to 
avoid being arrested, and return home, he commits an act of bankruptcy. 2 Taunt. 
126. — 8. A trader resident abroad, having come to England for a temporary 
purpose, commits an act of bankruptcy, by leaving it i^o avoid a creditor. 

1 Taunt. 270. 1 Camp. 152. Id. 80. c. -—9. Ir a trader depart with an honest inten- 
tion, compatible with business, he does not commit an act of bankruptcy, i- Holt, 
176. — 10. Attention, previous to his departure, to the interests of his creditors du- 
ring his absence, is aamissable evidence to disprove bankruptcy by departing the 
realm, l Camp. 279. — 1 1. If, previous to a trader’s departure from the realm, he ad- 
vertise in the public papers that lie is going, and that the ship will clear for sea within 
the month, and that ne will take charge of any shipments ; the presumptions are, that 
the departures not to delay. 2 Ves> &Beam. 177. If a trader, having a house of 

trade 
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begin to keep his house (p), or otherwise absent himself (</), or depart 

frciM 


trade in England and in Ireland, depart from England to Ireland, without leaving 
funds for the payment of his debts, it is not to be presumed that he commits an act of 
bankruptcy. 1 Stark. 144. — 15. If when a trader quits the realm he leave a partner 
in England, the presumption that he meant to delay his creditors may be removed. 
1 Camp. 279. — 14. A trader going to France to look after his concerns there, does 
not commit an act of bankruptcy, though his creditors be thereby delayed. Holt, 175/ 

5 Ves. 576. 

(p) 1. Vide supra. — 2. If a trader not having any house of his own, keep in anotlicr 

man’s house ; or not having any house keep in his chambers ; or il* he keep on ship- 
board; or if a miller keep within his mill; or a churchwarden within the church ; or 
a keeper of the king’s castle, within the castle; it seems it is uii act of bankruptcy, 
btone, 9. Vkle 2 Mars. 236. 6 Taunt. 532. l M. & S. 676. 2 T. 11 . 62. — 5. Cir- 

cumstances amounting to an act of bankruptcy, by keeping house; viz. not going to 
his counting-house, nor into the town near which he lived; sending fur his papers to 
his house ; not going out, except taking an evening walk in tbc country. 16 Vcs. 149. 

— 4. If a trader keep at home, to avoid the consequences of a former arrest, he com- 

mits an act of bankruptcy. Bariicb, l oo. — 5. An order to be denied is not sufficient 
without an actual denial. Cooke, 74. — 6. The intention of the creditor in calling is 
immaterial. 3 Ves. & Beam. 129. 2 Rose, 67. — 7. It is not necessary that the 

order to be denied should be coniined to a particular creditor; a general order of de- 
nial, followed by actual denial, is sufficient. Cooke, 94. — K. A general order of de- 
nial, followed by an actual denial, is an act of bankruptcy, though it appear that the 
debtor would not have denied himself to the individual creditor, had he known that 
it was him. 1 Taunt. 479. — 9. A denial to be seen by a creditor, without a denial 
of being at home, may be an act of bankruptcy. Cited 9 East, 491. — 10. A denial 
when the trader is ut home, is sufficient, though he is seen by the creditor. 15 Ves. 
451. — 11. The denial need not be to the creditor personally, thougli formerly it wai; 
held otherwise. B. N. F, 39. Green, 45. — 12. Denial to a creditor’s clerk is sidR- 
dent. Cooke, 83. — 13. Denial to a maid-servant, who went by appointment of the 
debtor, upon the preceding evening, is an act of bankruptcy. 15 Vcs. 449. — 14. A 
denial, to avoid process out of chancery under a decree for u will be an act of 
bankruptcy. Supra. — 1 5. A trader withdraws from his counting-house to ids parlour, 
for the purpose of avoiding the importunities of his creditors. 'J'his is an act of bank- 
ruptcy. 1 Camp. 271. — 16. A denial to several persons, wJiorn the witness believes, 
from their frequent calling, to be creditors, is evidence to go to the jury. 1 Esp. 381- 
— 17. A denial to a creditor who calls for payment, but does not ask to see the debtor, 
M not an act of bankruptcy. 1 Camp. 271. — 18. If a trader come out to a creditor 
and say that he is not at home; this, comme scmblc^ is not an act of bankruptcy. 15 
Ves. 451. — 19. The denial must be to a creditor who has a debt at that tunc due. 
A denial therefore to one, having a note payable at a future day, will not, by itself, be 
an act of bankruptcy. 7 Vin. 6. pi. 14. — 20. A denial is always open to explanation ; 
at in cases of sickness, company, particular business, or the lateness of the hour ; for 
the mere denial is not conchmve evidence of an intent to delay. 1 Atk. 201. 1 Burr. 

484. B. N. P. 38. — 21. A refusal to see a creditor, merely upon the ground of his 
calling at the trader’s dinner hour, is not an act of bankruptcy. 3 Camp. 349. B. N. P. 
59. — 22. A direction to a servant to deny the trader to any one who should conic 
whilst he is at dinner, or engaged in business, is not an act of bankruptcy. Holt, 1 59. 

— 23. It is not an act of bankruptcy for a debtor to cause himself to be denied to a cre- 
ditor calling, by the debtor’s appointment, for payment on u Sunday. 2 Rose, 2 1 . 2 Ves. 

6 Beam. 311. — 24. A denial to avoid an attachment for non-delivery of goods, will 

not be an act of bankruptcy, as it is only to evade doing a duty. 1 Atk. 196. Quarc^ 
as the stat. of Eliz. has the words “ debt or duty.^* 1 Mont. 49. n. (f.) — 25. Unless 
a denial to a creditor is in consequence of a direction iirom the debtor, a subsequent 
approbation of it by him, will not make it an act of bankruptcy. 1 Rose, 50. 17 

Ves. 416. 

(q) 1. Supra. — ’ 2. The act of absenting is presumptive evidence of an intent to de- 
lay. Green, 52; see the note in 3 Camp. 530. — 3. It seems that any evasion by a 
trader of his creditors, is an absenting. 2 Mars. 236. — 4. The words or otherwise 
to absent himself,” in stat. 13 EJiz. c. 7. & 1 Jnc. 1. c. 15. are not confined to an ab- 
senting from the dwelling-house, or any particular place. 2 Mars. 236. 6 Taunt. 
532* — 5. A trader who is in the babk of attending the Royal Excl^inge, and who re* 

tirea 
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from Ills dwelling-house (r), or take sanctuary, whereby a creditor, being 
a subject, may be defeated or delayed of his just debt, he shall be ad- 
judged a bankrupt. 

And 


1 

tires from Change upon the approach of a creditor, and ilcsircs a friend to tell him that 
he is not there, comtnits an act of bankruptcy by absenting himself. 2 Mars. 236. 

6 Taunt. 532. — 6. A trader having a counting-house in town, and a dwelling-house 
in the country, left the former (to which he never returned), taking his books with 
him, and slept at his dwelling-house a few nights, when he finally left that also. Held, 
that having (juitted his counting-house without the animus revertendiy he began to 
absent himself from that day, within the stat. of £liz., and thereby comniitted an act 
of bankruptcy. 1 N. K. 2.34. — 7. A. in London, is in partnership with B. in Man- 
chester. A. goes to Manchester, and after remaining there two days, secretly leaver 
the Manchester counting-house with B. This is an act of bankruptcy by both. 
.3 Camp. 312. — s. It seems that a trader absents himself within the meaning of the 
bankrupt laws, who disappears after sojourning sometimes at one place, sometimes at 
another, in consequence of not having any house of his own. Billing. 92. — 9. A 
trader went into a back shop in a neighbour’s house to avoid being seen by an officer, 
who he said he was afraid liad a writ against him. This is an act of bankruptcy. 1 
M. & S. 6*76. — 10. A trader, upon being applied to for payment, leaves his house 
under (n'ctcncc of getting money, but goes to a billiard table and remains there the 
whole evening. This is an act of bankruptcy. 2 Esp. 651. — 11. A trader remaining 
abroad, with intent to delay his creditors, commits an act of bankruptcy. 1 Stark. 147. 
4 Camp. 289. Sed vide supra. — 12. If a trader absent himself to get the term of a 
creditor, he commits an act of bankruptcy. 2 Str. 809. — 13. Absenting himself to 
avoid process for the payment of mofiej/yiH an act of bankruptcy. 2 Str. 809. Barnes. 
160. Billinghurst, 92. Stone, 10. l‘ Atk. 240. 1 Atk. 196. — 14. If a trader, upon 

absenting himself from his house, state that writs are out against him, it is not necessary 
to shew that any writ liad in fact issued. 1 Esp. 334. S. C. Mont. — 15. A tradet' 
being arrested, escaped from the officer, and fled into the house of another person, 
where the door was kept fast, and the officer was not permitted to enter ; and he con- 
tinued there until it was dark, having declared, that though the debt was paid upon 
which he wjis arrested, yet he was afraid of being opposed by some other creditor. Thi* 
is an act of bankruptcy by absenting himself. 1 M. & S. 3.38. — 16. A trader, by se- 
cretly withdrawing himself after having been arrested, absents himself within the mean- 
ing of the bankrupt Jaws. Green, 52. — 17. The absenting must be voluntary, and 
not by means of arrest. Green, 52; see the note in 3 Camp. 530. — IS. Ajrader’s ab- 
senting himself for fear of being arrested by a writ dc cjeconmunicnto capiendoy or hi 
avoid an attachment under a decree in chancery for not making u conveyance, is not 
an act of bankruptcy. Billing. 92. — 19. Where the bankrupt being embarrassed, 
appointed a day for three of his principal creditors to conic to his counting-house and 
examine his books, and early on that morning he left his house and went to a** public- 
liouse in the neighbourhood, where he directed his clerk to bring him intelligence of 
what passed with his creditors, and assigned as a reason for so doing, that he ex- 
pected that his creditors would be irritated, and that some harsh language might 
pass, and that possibly they might be induced to arrest him. Held, not an net of 
bankruptcy. 4 Taunt. 603, 

(r) 1. Departure from tbe dwelling-house, or realm, and the consequential delay of 
h creditor, not an act of bankruptcy, without proof or necessary inference of an inten- 
tion to delay at the instant of departure. 2 Ves, & Beam. 177. — 2. Pressure of 
debts, though strong, not conclusive evidence of that intention. 2 Vcs. & Beam. 177. 

5. The motive must be inquired into, and though the inference, from mere depar- 
ture, is against the trader, yet circumstances may explain it away. 7 T. R. 509, cited 
ibid, i Burr. 484. — 4, Act of bankruptcy by quitting the dwelling-house, with the 
intention of delaying a creditor, though under the impression of a groundless appre- 
hension. 15 Vcs. 449. — 5. The departure must be voluntary. Str. 809. — 6. A 
compulsory absence, as in the case of arrest, will not be an act of bankruptcy. 
Green, 53. — 7. The length of the absence is an immaterial circumstance. Str. 809. 
— 8. That a creditor should have ctdlcd is not required for the act of baukruptcj/ by 
absconding, as for that of keeping house. As to the reason of that distinction, it the 
latter can be established by other evidence, qiuere. 14 Vcs. 85. — 9. If a person m 
living at an inn or a public-house, where; his business requires him to be resident for a 
and he departs from that house to delay creditors, it is an act of bankruptcy, 

2 Taunts 
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And if he has no constant dwelling, if he absents himself from his 
usual abode. 

If a miller keep himself within his mill, 

A churchwarden within the church. 

And therefore, if a man absent himself from his house or abode fof 
debt. 

Or abscond within his house lor a day or an hour, with design to de- 
fraud or delay his creditors. R. Pal. 325. 

Or denies himself, when he knows that a creditor comes for his debt ; 
he will be a bankrupt. 

Or upon notice of process or execution against him for debt. 

Or process out of chancery upon a decree for payment of a debt. 

Th6ugh the concealment of himself be only for a little time. Pal. 
325 . 

Or he be sued only as surety for another. Pal. 325. 

Otherwise, if he absent himself, or abscond for other cause than to de- 
fraud or delay creditors ; as, if it be to avoid an arrest upon an ea;com- 
municato capiendo^ 

Or to avoid the service of process to enforce a decree in chancery. 

So, if he absconds sometimes for debt, but afterwards appears pub- 
Uckly and openly for the most part in his shop and upon the Exchange. 
Semb. Cro. £1. 13. 

So, if he absconds, and afterwards goes beyond sea and trades ; for 
this is evidence, that his first concealment was not to avoid creditors. 
1 Sal. no. 

Yet if he trades de novo after a manifest act of bankruptcy, tlxis does 
not purge (s) his bankruptcy. I Sal. 110. 

(C 2.) Fraudulent arrest, &c. 

So by the st. 13 El. 7. and 1 Jac. 15. if any, &c. suffer himself wil- 
lingly to be arrested for money not due for goods or other just cause, or 


9 Taunt. 176. •— 10. If a trader goes away without leaving any directions for carrying 
on his business, he commits an act of bankruptcy. 5 Camp. 530, l Mars. 128. — . 
11. A debtor admitting and seeing a creditor calling for payment, then pretending that 
he is going for the money, leaving the house with the creditor in it, commits an act of 
bankruptcy. Esp. 65 1. — 12. An absence to avoid an attachment for not performing 
an ftward for the delivery of goods, is not an act of bankruptcy ; seem^ if for payment 
of money. Atk. 196. — 13. Where a debtor, being embarrassed, appointed a day for 
three of his principal creditors to come to his counting-house, and examine his books, 
and early upon tnat morning he left his house, and went to a public-house in tlie 
ndghbourhood, where he directed ''his clerk to bring him intelligence of what passed 
with his creditors ; and assigned as a reason for so doing, that he expected that his cre- 
ators would irritated, that some harsh language mi^ht pass, and that possibly they 
might be induced to arrest him ; held, not an act oi bankruptcy. 4 Taunt. 603, — - 
147 Act of bankruptcy, by leaving his house to avoid a creditor, without collusion, 
complete the instant of departure ; and therefore not affected by subsequent residence 
with the petitioning crediior. i V, & B. 45. 

(s) 1. If an act of bankiuptcy be equivocal, circumstances may be called in to ex- 
phdn; but if clear and unequivocal, it cannot be purged or explained away by subse- 
quent circumstances. Cro. £iiz. 13. 1 Salk. 110. l Burr. 467. 2T. R.59. Vide 
8 Blk. Com. 485. 1 Taunt. 479. — 8. A denial, therefore, to a creditor is not pui^ed 
by fab being admitted in consequence of his importunity* j £sp. 845. 

suffer 



Act of hanhniptcy. ‘ yy 

suffer liimself to be arrested, or yield himself to prison (/), of intent 
to defraud or binder creditors, he shall be adjudged a bankrupt. 

So by the st. 1 Jac, 15. if any fraudulently procure himself to be ar- 
rested, or his goods, money, or chattels, to be attached or seques- 
tered. (w) ^ ^ 

And therefore, if he become a prisoner in the Fleet or Marshalsca, 
hd will be a bankrupt. 

So, if he cause a voluntary or feigned action to be commenced against 
him. 

But he* is not a bankrupt if his goods arc attached, or sequestered 
without his procurement; as, upon an attaclnnent out of a court for his 
default or laches. 

So, if A. has a rectory impropriate, and the tithes are sequestered 
for not repairing the chancel. 

(C 3.) Continuance in prison. 

So by the st. 1 Jac. 15. if any arrested for debt, shall after the arrest 
lie in prison six months, (or by the st. 21 Jac. 19. two months,) or more, 
upon that or any otlier arrest or detention in prison for debt, he shall 
be adjudged a bankrupt. 

Hiougli the debt be of what value soever, for which he shall be ar- 
rested. 

Though bail be given at first, and he lies in prison afterwards, but 
not immediately upon the arrest. Ray. 481. 1 Sal. 109. 

But the arrest must be lawful; and therefore, if he be arrested by an 
executor before probate, it does not make him a bankrupt. R. 3 Lev. 
58. 1 Vent. 370. {x) 


(/) If a trader, who is arrested, have money sufficient to pay the debt, but go to pri- 
son tp force his creditors to a composition, he commits an act of bankruptcy. 7 Vin. 
61. 

(?<). Attachment and sequestration mean that sort of process by which suits are by 
custom commenced, as in the city of London; and do not relate to final process. 
Cooke, 1 1 2. Cowp. 327. Vide 2 East, 4J l. 

(j*; 1. That lying in prison for the specified time may be an act of bankruptcy, an 
intention to delay creditors need not concur. 9 East, 487. — 2. It seems, that a per- 
sdn does not commit an act of bankruptcy, who is committed in execution of s 
criminal sentence, and who, during the course of that commitment, is charged with a 
debt, and detained for upwards of two months, although after the expiration of the 
sentence. Goodinge, 26. Ves. 168. — 3. Nor, as it seems, does a party, by lying in 
prison for two months upon an arrest, upon a bond, before the day of payment, in 
order to oblige the debtor to find sureties, according to the custom ol London. 
Billing, 96. Goodinge, 26. ; vide Cooke, 109. — 4. Nor, as it seems, by lying in prison 
for two months upon an arrest, on a demand arising upon a contract, where the prop^ 
remedy is by bill for a specific performance^ 1 Atk. 147. — 5. Whether the lying in 
prison upon an arrest by an executor before probate, is within the statute, seems to be 
doubtful. Erccman, 270. 1 Veut. 370. ; vide 2 Lev. 57. — 6. A person is arrested 
by virtue of a warrant directed to a sheriff’s officer, but upon account of illness is 
permitted to remain a few days in iiis own house, in the custody of the officer’s follower, 
who is not named in the warrant, but who keeps the key of the house in his possession; 
he is then removed to gaol, where he continues for the remainder of two months. 
Held, that this is a legal imprisonment, so as to constitute an act of bankruptcy. 
1 Mars. 469. 6 Taunt. "l 06. 4 Camp! 164. — 7. The time must he computed from' 
the commencement of imprisonment. I Camp. 509. — 8. And since in computing 
time from an act, the day of doing it must be included, the day of the arrest must be 
reckoned part of the two months. 3 East, 407. — 9. A l^al month is a lunar month, 
or twenty-eight days. 3 Atk. 546. 2 BIk. Com. 141. — 10. And a commission issued 
fifty-six days inclusively after the arrest, is good. 4 Esp. 221. 3 East, 407. — 1 1. If 




BANKRUPT. 


78 


(C 4.) Fraudulent outlawry. 

So by the st. 13 El. 7. and 1 Jac. 15. if any, &c. shall suffer bimseff 
to be outlawed. 

But an outlawry in Ireland ( ?y) does not make one a bankrupt. ( 2 ) ^ 

Nor outlawry hetc, unless it be with intent to defraud creditors. 
Semb. 1 Lev. 13. (a) 

Or if it be reversed before the commission issues, (b) 

Or reversed for default of proclamations after the commission. 

(C 5.) Non-payment, &c. after suit. 

So by the st. 21 Jac. 9. if any, &c. being indebted to any person or 
persons in lOOZ. or more, shall not pay or compound for the same in six 
months after it shall grow due, and he be arrested for the same,' or in 
six months after an original sued for the same debt, and notice of it 
given to him, or left in writing at liis dwelling-house or last place of 
abode^ he shall be a bankrupt. 

Thotigh he be arrested by process out of the exchequer, and the suit 
be not by original. 

But by the st. 10 Aim. 15. this description of a bankrupt after 20 
April, 1712 , is void and repealed ; provided no act, sale, or disposition 
of any bankrupt’s estate upon the said description, by ibree of a com- 
mission before the said 20 April, shall be avoided. 


tlie trader, after being arrested, find real bail, and afterwards surrender in discharge of 
his bail, and lie in [irison two months, he is a bankrupt from the time of his surrender, 
end not from the time of the first arrest. I Vent. 310. 2 Show. 512. 1 Salk. 109. 

1 Salk. 110. Willes, 464. 1 Burr. 437.—* 12. But in the case of a mere formal bail, 

for the purpose of changing a prisoner from one custody to another, the trader is a 
bankrupt from the time of the first arrest. 1 Burr. 437. — 13, If, after an arrest, the 
trader is too ill to be immediately removed, and he remains some days in his house, 
and is then carried to prison, the relation is to the first arrest. 4 Camp. 164. — 14. A 
trader is arrested upon the fourth, and is allowed to be at large till the eighth, when 
lie returns into custody ; on the tenth he is removed by Iiaheas corpus into K. B. and 
remains there two months; the bankruptcy has relation to the eighth, l Camp. 509- 
Vidc 4 Taunt. 198. — 15. A trader who, being in prison at the suit of one plaintiff, is 
detained at the suitW another, commits an act of bankruptcy, if he lie in prison two 
^lonth8 after such detainer, although, as to the first arrest, he is discharged within two 
months. 2 Burr. 814. 

(^1 1 . The act of bankruptcy must be committed in England. Dick. 553. 2 Vern. 156. 
1 Salk. 110. Cowp. 398, 1 Atk. 82, 5 T. R, 530. — 2. Though evidence in proof 

of it may be drawn from matters done abroad. 1 Rose, 150. — 3. As a consequence of 
first position, a fraudulent grant or conveyance, if executed abroad, is not un act 
of bankri^tcy. 5 T. R. 530. Dick. 553. — 4. Nor, as laid down by the principal 
position, is a fraudulent outlawry in Ireland. Stone, 172. Billing. 94. Good. 23. — 
5. So if a trader depart from England, without any intent to delay his creditors, bu| 
when abroad resolve not to return, though for the purpose of avoiding his creditors, 
it is not, it sepms, an act of bankruptcy. 1 Mont. 52. 

(a) But one in the county palatine of Durham does. Stone, 124. Billing. 94, 

Good. 25. * 

(ej iKeb. 11. 2 Sid. 69. 114. 175. 

[b) jSed videGookv, 85. 


(C 6.) Escape 
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(C 6.) Escape, or covinous bail. 

So by the st. 21 Jac. 19. if any, &c. being arrested for 100/. or more 
of just debt, shall after such arrest escape {d) out of prison, or procure 
his enlargement, by putting in common or liired bail. 

* But now by the st. 10 Ann. 15. every act which relates to the descrip- 
tion of a bankrupt by procuring his enlargement by common and hired 
bail is repealed from the 20 April, 1712 ; provided, not to avoid any*act, 
sale, or disposition, &c. on a commission taken out before. 

(C 70 Protection, or bill for delay. 

So by the st. 21 Jac. 19. if any, &c. by himself or others, with hia 
procurement, obtain any protection (Oj unless a person lawfully pro- 
tected by the privilege of parliament. 

Or shall prefer to the 'king or any of the king^s courts any petition 
or bill against any of his creditors, to enforce them to accept less than 
the just and principal debt, or to procure a longer day of payment than 
was given by the original contract, he shall be adjudged a bankrupt. 

But if the creditors, upon request, enlarge the time for payment, it 
does not make him a bankrupt. 

So, if any one be protected as the king’s servant. R. Skin. 21. {/) 

(C 8.) Fraudulent conveyance. 

So by the st. 1 Jac. 15. if any, &c. shall make or cause to be made 
any fraudulent grant or conveyance (g) of his lands or goods, whereby cre- 
ditors, 

{(i) 1. The escape must be of such a nature as manifests the prisoner’s intention to 
run away, and thereby defeat his creditors. 1 Burr. 4 J7. — 2. Hence if the prisoner 
is carrietl by permission of the sheriff, through a different county in his road to a 
judge’s chamber, upon a habeas corpus, to be committed to another prison, he does 
not escape within the meaning of the statute. Ibid. — J. It seems too that it is not 
an escape to take a defendant seized upon a ca, sa. to a lock-up house. 4 Taunt. 
608 . 

(e) The granting protections has fallen into disuse. 

(/) Ambassadors and their servants are not privileged from bankruptcy. 7 Ann. 
c. 12. s. 5. 

fg) 1. The alienation must be by deed. Burr. 2477. Cowp. 117. Cowp. 629. 
1 Esp. 68. 7 T. 11. 67. 3 Bro. 502. — 2. Which, as it seems, must be delivered ab- 
solutely, and not as an escrow. 17 Ves. 200. — 3, A fraudulent judgment and execu- 
tion, though void against creditors, is not, in itself, an act of bankruptcy. Cowp. 
427. — 4. Nor does a trader, by secretly conveying his goods out of his house to 
prevent their being taken in execution, commit an act of bankruptcy. 1 Ld. Rd. 
725. — 5. A commission cannot issue as upon an act of bankruptcy by a trader resident 
abroad, but subject to our bankrupt laws, committed by an assignment of his effbets 
executed abroad. 5 T. R. 530. Dick. 533. 1 Cowp. 401. — 6. Any grant or conveyance 
which a court of equity would declare fraudulent, is an act of bankruptcy. Burr. 478. 
481. — 7. So is a voluntary conveyance, void under the statutes of bankni^cy, if 
fraudulent. 1 Esp. 68. — 8. So is a grant or conveyance, fraudulent within the sta- 
tutes of Elizabeth against fraudulent conveyances. Dougl. 88. Good. 92. — 9. So 
(all essentials concurring) is assignment of book debts. 14 Ves. 186. But 
per Mont, l vol. 37. n. (k). — 10. So is an assignment of all the effects for the bene- 
IH of creditors, with a proviso to be void if all the creditors do not execute ; but 
tliat in the mean time the acts of trustees shall be good. 4 Camp. 232. — 11. So 
likewise, notwithstanding a simple proviso, that it shdl be void, if all the creditors 
do not assent to it. 5 Esp. 229. 17 Ves. 194. 4 East, i^l. — 12, So is a grant or 
conveyance, by an insolvent trader, of the whole of his property as a floating security 

to 
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to the grantee, for all suniR of money that he may advance on any bill of the trader’s, 
if the trader continue m possession upon a secret trust for the grantee, to whom he 
delivers possession on the eve of bankruptcy. Burr. 827. — 13. So is a grant or con- 
veyance by a trader, for the satisfaction of any part of his debts, or to indemnify' 
against the contingency of loss, a person who, previous to the grant or conv^ance, 
has become surety for the trader, if made with intent to give the grantee a pref^ence 
in the event of a bankruptcy. 2 Mont, note S. 11 East, 260. Doiigl. 88. Vide 
Burr. 481. 1 T. R. 155. — 14. So is a bill of sale, by a trader, of the "whole of his 
property to a friend who advances a sum to pay oft* an execution. 5 £sp. 80. — 
15. So IS a grant or conveyance by a trader, under an arrest of the whole of his pro- 
perty to a creditor, to secure a sum of money, which the creditor advances to pay the 
debt for which the trader is arrested, and to pay the debt due to the creditor. Doug!. 
282. — 16. So if a trader being in custody upon an arrest, and knowing himself to be 
insolvent, give, in order to procure his release, to the arresting creditor, a hill of 
sale of all his effects and stock in trade to satisfy the debt and pay off the residue, it 
is an act of bankruptcy. 7 East, 138. — 17. So is a conveyance of land by a trader, 
in ti^ust to sell and pay an urgent creditor, with a further trust to pay debts to relatives 
not pressing, in contemplation of bankruptcy. 3 Taunt. 241, — 18. So is a grant or 
conveyance by an insolvent trader, against whom there is an existing judgment or 
decree, to a person, with knowledge of such judgment or decree, if made to defeat 
the creditor, although the consideration is full and valuable. 2 Mont, note, 2 A. — 
19. But no grant or conveyance made by a trader, in consideration of pro()ert 3 ' ad- 
vanced at the time of making the grant or conveyance, is an act of bankruptcy. Esp. 
08. — 20. Nor is a fraudulent surrender of a copyhold. 3 Bro. 502. Doiigl. 88. — 
21. Norisjin agreement whereby an insolvent undertakes to pay a composition by 
instalments, ancl authorizes the creditors, in case of default, to take possession of afl 
his goods. 3 Esp. 228. — 22. And where A. and B. are partners and insolvent, an 
assignment to B. from A. in trust f;)r the wife of B., who is the daughter of A., is no 
act of bankruptcy by B., though a party to the deed. 1 Esp. 68. — 23. Qitofre, whe- 
ther a deed executed only by a trader, hut not by a trustee or a creditor, is an act of 
bankruptcy. I Holt, 15. — 24. Qutsre^ too, whether an assignment by a debtor, of 
policies of insurance on his life, is one. 2 B. & P. 230. — 25. A conveyance by a 
trader of all his effects by deed, to the exclusion of one or more of liis creditors, is 
an act of bankruptcy. 2 Cowp. 632. — 26. Though it be by way of security, and for 
valuable consideration. 1 Burr. 467. 2 Burr. 827. Dougl. 294, —27. And wliether 
possession be delivered or not. 1 Burr. 467. 2 Burr. 827 Dougl. 294. — 28. And 
though the trader was under the arrest of the creditor to whom the deed wa.s executed. 
2 East, 138. — 29. .^d though the trader is under the influence of the fear of legal 
process at the time of making the grant or conveyance. Dougl. 282. 7 East, 549.— 

30. So is an assignment of all a trader’s effects for the benefit of all his ereclitort, unless 
every creditor had concurred. B. N. P. 40. 4 Burr. 2240, 1 Cowp. 123. 16 Ves, 148. 

—31. So is a grant or conveyance by a trader of the whole of his propert>, to be 
equally diNtributed amongst his creditors, for the satisfaction of part of his debt, un- 
less it* be made with the consent of every creditor. 2 Mont, note U. — 32. If a 
trader call a meeting of bis creditors, at which it is resolved that lie shall assign all his 
property in trust for the benelit of his creditors, with an intention that it shall be a 
valid operative deed, for the purpose of the trust ; and if between the time of sufch 
resolution, and the time of actually executing, the creditors resolve, without the 
privity of the trader, to procure an execution of the deed, for the express purpose of 
making the trader a bankrupt, and the deed is executed accordingly, it is an act of 
bankruptcy. 4 East, 230. — 33. So is a grant or conveyance by a trader of the whole 
of his property for the satisfaction of any part of bis debts, or to indemnify against 
the contingency of loss a person who, previous to the grant or conveyance, has become 
surety for the trader, unless made with consent of every creditor. Cooke, 88. 
B. N. P. 40, 4 Burr. 2235. 8 T. R. 521. Burr. 477. Dougl. 88. Vide 1 Blk. 441 . 
Cowp. 117. 629. 6 T. R. 134. — 34. Although the amount of the debt is inconsi- 
derable, compared to the amount of the property assigned, and the trader is in credit, 
at the time of making the grant or conveyance, and does not openly fail, till many 
years after it Is made. Dougl. 88. — 35. So is a grant or conveyance by a trader of 
all his stock in trade, or of so much as to incapacitate him from trading, or of all his 
houseliold goods. 1 Blk. 441. — 36. So is a ^ant or conveyance by a trader, for the 
satisfaetion of any part of his, debts, creating an insolvency. 1 Blk. 441. — 37. So it 
seems is a grant or conveyance by a trader, tor the satisfaction of any part of his debts, 
o£ 4o much of his property as, when actually transferred, will disable him from trading, 
unless it be made with the consent of every creditor. 2 Mont, note X. — 38. And a 
coloumble exception, or an exception of only a small part, will not make a grant or 

Conveyance 
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ditors, being subjects, may be defeated or delayed, he shall be judged a 
bankrupt. 

And therefore, if he makes a grantor conveyance fraudulent within 
the st. 13 El. or the st. 27 El. it makes him a bankrupt. Vide what 
conveyances are fraudulent within these statutes. Covin, (B 2, ike.) 

• ■ And 


conveyance valid. Burr. 477. Vide Burr. 827. I Blk. 362. 441. 4 Burr. 2235. 

Cowp. 117. 629. — .59. So a mortgage of two leasehold messuages, and all the trader’s 
stock in trade, but his household goods and debts, which were very trifling, were not 
included, was considered fraudulent, and an act of bankniptc}^ as being an assign- 
ment of nil his stock in trade, without which he could not carry on business. 2 Blk. 
Rep. 996. — 40. And what grant or conveyance by a trader for the satisfaction of any 
part of his debts, of so much of his property as, when actually transferred, will not 
disable him from trading, is an act of bankruptcy, from being made with an intent to 
give the grantee a preference, in tlfc event of a bankruptcy, or is valid from being 
made with any other intent, must be determined by the particular circumstances of 
each case. 2 Blk. 996. — 41. And though cases have occurred, in which an assignment 
by deed of part of a trader’s eff'ects made when the party had a bankruptcy in contem- 
plation, was not an act of bankruptcy. 2P. Wins. 427. Burr. 480. 1 Blk. 441. Yet their 
authority is questionable, see .5 Wils. 47. Cowp. 124. Dough 86. Cooke, 94. — 42. On 
the other hand, if a trader executes an assignment by deed of part of his effects, and 
delivers possession, or a nominal possession, and it does not appear that he had his bank- 
ruptcy ill contemplation, the assignment will be good, and nut an act of bankruptcy. 1 
Burr. 478. 481. 7 T. R. 67. — 43. Every case of an act of bankruptcy by deed, proceeds 
upon the ground of its being a fraud iqion the bankrupt laws. 2 Cowp. 629. — 14. And 
valid transactions, as between the parties, may be fraudulent by reason of covin, collusion, 
or confederacy to injure a third person. 1 Burr. 474. — 45. Fraud is sometimes a mere 
matter of fact, and sometimes the conclusion of law arising upon facts, linrr. 467. Vide 
Burr. 937. 2 P. Wins. 427. Blk. 44 1. Burr. 2477. iT. R. 155. lB.& P.283. 7'T. R. 

— 46. In an inquiry whether a grant or conveyance for a present consideration is frau- 
dulent, the value of the property withdrawn, and the tangibility of the substituted 
property, are proper considerations for a jury. 6 East, 259. — 47, If the word's of the 
grant or conveyance are general, fraud may be presumed. 2 Burr. 827. 4 Burr. 2235. 
Burr. 478. 3 Rep. 81. — 48. So if it is falsely dated. 2 Burr. 827. 1 Bos. & Pul, 283. 

— 49. So if it is executed in private. 2 Burr. 827. Vide Burr. 478. 3 Rep. 81. — .50. 
So if it is made at an unseasonable hour. 1 Blk. 362. Cowp. 117. Bos. & Pul. 582. 

1 1 East, 260. — 51. So'if it is to secure a larger sum than is actually due. 2 Burr. 827. 

— 52. So if it is to secure an unliquidated demand. 2 Burr. S27. — .'>.3. So if the 

grantor suppress any evidence by which the intent of the grant or convex ance may be 
elucidated. 4 Burr. 2235. Burr. 407. Doiigl. 86. — 54. In an absolute grantor con- 
veyance of personal chattels by a trader to Ids creditor, the nun-delivery of exclusive 
possession in the best manner which the nature of the case admits, is strong, if not 
conclusive evidence of fraud. 5 Rep. 81. Burr. 467. 2 T. R. 5«7. 5 T. R. 239 . 

2B.&P. 60. 5 £sp. 22. 1 Camp. 332. — 55. And possession of personal chattels 

must be delivered, although the grant or conveyance include leal property or chattels 
real. 3 Rep. 81. Burr. 467. 2 Blk. 996. — 56. So where the grant or conveyance 
is absolute upon the face of it, notwithstanding it is understood between the parties 
that there shall lie a condition attending it. 2 T. 11.597. See 7 T. R. 67. — 57. A 
delivery of nominal possession of property, apparently in the possession of the grantor, 
is not sufficient, when actual possession can be delivered. Burr. 827. Doiigl. 8s. — 
58. But it 3cems to be sufficient when the property, both before and after the grant or 
conveyance, is apparently in the possession of the grantee. 7 T. H. 71. — 59. The 
delivery of possession is only presumptive evidence of the honesty of the transaction. 
Burr. 467. Dougl. 282. 9 East, 240. 5 Esp. 22. 7 East, 138. — 60. IF the grant 
or conveyance is made upon the eve of the bankruptcy, fraud may be presumed. 
4 East, 210. — 61. On the other hand, a ^rant or conveyance may be an act of bank- 
ruptcy, although it is made many years before the open failure. 2 Blk. 996. Dougl. 88. 

— 62. If the grantor conveyance is made voluntarily, without any apnlication by the 
grantee, fraud may be presumed. 1 Mont. 43.— 63. So if made witnout the privity 
ot the creditor, 2 P. Wms. 427.; vide Cowp. 117. 4 Burr. 2255. — 64. So if the 
application by the creditor is collusive between bim and the debtor. 4 Burr. 

G oT.u 



BANKRUPT. 

And if he makes a fraudulent grant, 8cc. he will be a bankrupt, though 
he afterwards appears publicly upon the exchange, &c. Semb. cont. 
Hutt, 4,2. (g) 

(C 9.) To 


6 T. R. 152. — 65. So if the grant or conveyance is made in consequence of a trader’s 
voluntarily communicating his insolvency lo the holder of one of his bills, and before 
the bill is due ; and of the holder’s then pre.ssing for payment, and promising, in the 
event of payment, to be security to his creditors for so much as the estate will produce, 
if they will agree to a composition, it is an act of bankruptcy. 1 B. & P. 285. — 66. So 
a grant, or conveyance by a trader, of part of his property, executed in consequence 
of the pressure of a creditor, and from fear that hostile measures will be adonted 
against him, if it contain provisions in favour of some relations of the trader’s, wnicli 
are voluntary, and to give them a preference, in contemplation of bankruptcy, is an 
act of bankruptcy. 3 Taunt. 241. — 67. But if the grant or conveyance is made upon 
ail application by a creditor for payment or for security, it is not an act of bankruptcy. 
2 Mont, note Y. — 68. Though the trader knouts, at the time of making it, that his 
failure is inevitable. 2 Mont, note Z. — 69. It bceins too, that the knowledge by the 
creditor of the insolvency of the trader, docs not raise a presumption that the grant 
or conveyance is an act of bankruptcy. 1 Ves. 280. B. & P. .'>82. — 7o, So if the 
grant or conveyance is made in consequence of an application by the creditor, and 
from the impression upon the mind of the debtor of a moral obligation to give .security 
for the debt, it is not an act of bankruptcy. 2 Mont, note Y. ; sed vide 3 Ves. S5. 
B.&P. 582. 11 East, 261. — 71. Nor is it, because the application by the creditor 

is to give further security for a debt secured upon an instrument not payable till a 
future day. B. &P. 283. 582.; vide 1 T. R. 155. 11 East, 260. — 72. Nor be- 

cause legal process was not threatened. 2 Mont, note Y, — '73. So any transfer by a 
trader of part of his property, made under an apprehension that a degree of force, 
civil or criminal, is about to be applied, is valid. 1 Stark. 88. — 74. So if the grant or 
conveyance is made in consequence of a well or ill-founded fear of legal process, 

1 T. R. 155. ; vide Dougl. 282. — 75. So if a trader, under the apprehension that his 

creditor will proceed against him for forgery, transfer property in liquidation of the 
debt, and two days after such transfer be commit an act of bankniptcy by departure 
from the realm, the transfer is valid. 1 Starkie, 88. — 76. And an agreement to keep 
execution secret, and that the person against whom it is executed shall return the goods, 
is not an act of bankruptcy, where the execution itself is adverse, though it is void 
against creditors. Loffl. 121, 2. — 77. The trader’s solvency, at the time of the ex- 
ecution of the grant or conveyance, is presumptive evidence of the honesty of the 
transaction, lo Mod. 489. Cowp. 435. Dougl. 88. — 78. So is the grant or con- 
veyance, being beneficial to the general creditors. 2 P. Wins. 427. 7 T. R. 67. — 

'79. So the grant or conveyance, being made in consequence of a prior fair agreement. 

2 P. Wms. 427. Vide Cowp. 117. 1 B. & P. 283. — «o. So if the grant or con- 

veyance is of such a nature as a court of equity would have compelled the trader to 
execute, it is not an act of bankruptcy. . 10 Mod. 489. Burr. 478. Dougl. 86. — 
81 . A fraudulent conveyance cannot be read to support the commission, if unstamped. 
Peake, 168. — 82. If three partners propose to convey their property to trustees for 
their creditors, and the deed is incapable of being executed according to the trust, 
unless it is executed by all the three partners ; if it is executed only by one of the 
partners, it is not an act of bankruptcy by him who executes it. 15 East, 212. 
17 Ves. 202. — 83. Assignment by partners by deed of property, proved to be all 
their property, in trust for their creditors, with a proviso to be void if all the creditors 
for above 20/. should not execute, or a commission of bankruptcy should issue within 
a certain time, is an act of bankruptcy ; not where the deed being joint and not several 
one never executed. 17 Ves. jun. 193. — 84. A. assigns all his stock by a deed to 
which B. is party, B. cannot sue out a commisaion upon this act of bankruptcy. 
2 Camp. 49. 

(g) 1. By 5 Geo. 2. c.30. s. 24. if any bankrupt ^all, after issuing of commission, 
pav to the person who sued out the same, or otherwise give or deliver to him good.s or 
other satisfaction or security for his debt, whereby such person has and receives more 
in the pound in respect of his debt than the other creditors ; such payment, &c, shall 
be deemed such an act of bankruptcy that commission may bo susperseded, and an- 
other awarded. — 2, The payment, or giving security, to constitute an act of bank- 

lo ruptcy, 
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(C 9.) To what time (Ji) it slinll relate. 

If a man becomes bankrupt by continuance in ])rison for two monll.s 
after an arrest, or for not compounding within six months, or l)y a 
discharge upon common or hired bail, by the st. 21 Jac. 19. he shall be 
adjudged a bankrupt from the time of his first arrest. 

So, if after art arrest, he escapes. 

If upon an arrest he gives bail, and afterwards is arrc«iled by anotlior, 
and continues in prison two months, he shall be a bankrupt from the 
first arrest. Per Holt, ! Sal. 111. 

So, if upon an arrest he giv^es bail, and afterwards surrenders himself 
in discharge of his bail. Semb. per Holt, 1 Sal. 111. Vide infra. 

If a bankrupt gives away his goods, &c. after the commission issues, 
it will be void. R. 2 Co. 26* .a. Vide post (D 16.) 

Though it be for satisfixetion of a just debt. R. 2 Co. 26. a. 

So, if he makes a gift to a creditor, or a disposition of his goods, &c. 
after an act of bankruptcy committed, and before a commission granted, 
the gift, or disposition will be void ; for by the st. 13 El. 7. the bargain 
and sale by the commissioners, &c. shall bo good against the offender, 
his wife, heirs, &c. and all claiming under him by any act after he first 
became a bankrupt. 2 Co. 26. {i) 

But 


ruptcy, must be after a commission has issued. 1 Ves, 157. 3 Ves. 5*19. 14 Vcs. 85. 

15 Ves. 462. 472. — 5. The obtaining payment or security seems to he an act of 
bankruptcy, althouj^h it is uncertain at the time wlicthcr the creditor will receive 
more than the other creditors. 1 5 Ves. 463. — 4, The payment by the bankrupt 
of part of the petitioning creditor’s debt, with a grant of security for the remainder, 
on condition that the coniinission died away, is sufficient evidence of bankruptcy, 
without proof that other creditors were damnified. Cooke, 95. — 5, The knowledge 
by one or two of a body of creditors that the petitioning^ creditor receives payment 
or satisfaction from thc’bankrupt, is not sufficient publicity to prevent the operation 
of the statute: there must be a general communication. 15 Vcs. 464 .- 7 - 6 . By 
4G. 3. c. 55. traders having privilege of parliament deemed bankrupts, if money due 
not paid, &c. in two months after personal service of bummons ; and their persons 
only privileged, if act of bankruptcy committed. — 7. So privileged trader must ap- 
pear to process in two months, or deemed bankrupt. — 8. So privileged trader deemed 
bankrupt in default of payment of money within eight days after siirvice of order of 
chancerv or exchequer. — 9. If the affidavit in the court of common law do not state 
positively tliat the person is a member of parliament, it seems that it is not sufficient 
to constitute an act of bankruptcy. 2 Rose, 204. — lO. Semhlc, it ought to appear 
upon the deposition, as an ingredient of the act of bankruptcy under 4 Geo. 5. c. 55. 
that the summons required to be served on the trader M. P. was taken out after the 
affidavit was filed of record. 2 Rose, 205. 

(4) There is no fictitious relation of the act to the beginning of the day ; hence tho 
date of the act and of the commission may be the same, 14 Ves. 80. 1 V. S: B. 54. 

(0 The relation to the act of bankrupt in this^ latter point of view may be treated 
thus : — 

— General rides. 

Secondly — Wliat shall be an issuing of the comniissioii within the slat. 46 Geo. c, 156. and 
49 Geo. 5. c. 121. 

Thirdly — What shall he an insolvency wUhin them. 

Fourthly — What sh<dl be a money payment within the statute. 

Fifthly^Payments by or on behalf of the bankrupt ^ in respect of froods jo/d, whenpro^ 
tected. ^ 

Sitthly^Paymentt by or on behalf of the banhrupt^ in respect of goods sold, when not 
protected. 

Ci 2 Seventhly 
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But if a man upon an arrest gives bml, and afterwards surrenders 
himself in discharge of his bail, he shall not be a bankrupt from the first 

arrest ; 


Seventhly^Payments hy or m behalf of the bankrupt^ in respect of bUh of exchange, 
when protected. 

Eighthly — Payments by or on behalf of tlte bankrupt^ in respect ofWU of exchange^ when 
not protected. 

Ninthly^Payments to the bankrupt, when protected. 

Tenthly — Payments to the bankrupt, when not protected. 

Eleventhly — Purchasers from the banlcrupt, when protected, 

Twelfthly^Pur chasers from the bankrupt, when not protected. 

Thirteenthly — Other dispositions of the banlcrupt' s property, when protected. 

Eourteenthly — Other dispontions of the bankrupt's property, when not protected. 
Fifteenthly — Liabiiity of third persons implicated in unauthorized transactions. — And 

First — General Hides. 

1 . The general rule is, that the commissioners assignment has relation to the act of 
bankruptcy, avoiding all intermediate transactions. — 2. Avoiding not only actsiK 
pais, and rescinding every contract made or completed after the bankruptcy, but also 
acts upon record, and legal acts done by the bankrupt; so that if execution is taken 
out, after the act committed, upon a judgment before,the execution may be invalidated. 

2 Blk. Com. 485. 1 P. Wms. 92. Vide 2 Vern..229. 1 Blk. 65. 1 P. Wms. 737. 

3 Lev. 58. Skin. 21. 8 T. R. 199. — 3. Which relation, in the case of bankrutcy, by 

lying in prisonh,as reference to the first day. 1 Burr. 437. 2 Burr. 814. i Atk. 260. Willes, 
464. Davies, 376. 2T. R. hi. 1 Ves. Beam. 52. — 4. It seems that no trans- 
action can be invalidated, by relation to aii act of bankruptcy previous to the debt of 
the petitioning creditor. 2 Maule & SeKvyn, 479. 2 Rose, 71. 2 Mont, note 6 E. — 
5 . And when the execution and act of bankruptcy are upon the same day, the priority 
may be ascertained, 4 Camp. 197. 8 Yes. 82. — C. The doctrine of relation is not 
lUvoured by the courts. 2 Mont, note 6 D. — 7. Neither is the avoidance of acts 
done without notice of the ballk^llptC 3 ^ 1 Vern. 27. 1 Ves. 326. 1 Blk. 642. — 
8. Nor will a court of law, upon motion, render any assistance to enforce this relation 
in a case where no advantage can he taken of it by the regular course of law. 1 Blk. 
642. — 9. Its severity has been mitigated by several statutes *, which in certain situa- 
tions make exceptions to the general rule of relation. These statutes are, 1 Jac. 1 . 
c. 15. s. 14. 19 Geo. 2. c. 32. 21 Jac. 1. c. 19. s. 14. 46 Geo. 5. c. 135. s. I. 3. 

49 Geo. 3. c. 121. 8. l. 3. 56 Gco. 3. c. 137. — 10. And the sum of their provisions, 
applied to two classes of transactions,naiucly, transactions with notice of the act of bank- 
ruptcy, and transactions without notice, is as follows f : IVitk notice, no transaction i> 
valid, not even the single case of a purchaser for value, and no commission issuing 
within five years after the act of bankruptcy. 7 Vin. 119. Without notice J, all trans- 
actions [iuefuding proccss'against property), dated two calendar months before the date 
of the commission, arc protected; and transactions of a pa rticidar class, though done 
within two such months, arc protected likewise, namely, nil payments of debts to the 
bankrupt, and payments by the bankrupt, in the usual and ordinary course of trade and 


• Compulsory payments, to one having committed an act of bankruptcy, by judicial 
pi-QCcedings, are protected by common law, and therefore though with notice. 

t Assuming that the stat. of the 4f>th of the king, contains no implied negatives 
trenching upon the statutes of James and George the sccoml. , 

t The issuing of a commission is a public act, of which all are bound to take notice. 
Hitchcock V. Sedgwick, 2 Vern. 156. ; and it seems that knowledge of the bankruptcy* 
by an agent making a payment for a company, is knowledge by the company. 
1 Mont. 547. By stat. 46 Geo. 3. c. 135, s.3. the issuing of a commission, though it 
be afterwards superseded, is sufficient notice of a prior act of bankruptcy, if an ect .of 
hnn.kniptcy were actually oommitted at the time of issuing such commission. 

9 • deling, 
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arrest; for the statute shall be intended only, where he continues in 
prison upon the arrest. R. I Sal. 109. Adm. 3 Lev. 58. 1 Vent. 370. 

Semb. 


Jealing, in respect of goods sold *, or bills f of exchange J drawn, negotiated or ac- 
cepted, in such course {, and all deliveries to the bankrupt, or his order, of sooiU 
wares, merchandizes, and effects, his property. — li. These provisions are to reccivt^ 
a liberal construction, semble. 7 T. R. 715. 5 T. R. 197. 

Secondly — What shall be an issuing of the commission within the slat, 46 Geo. 3. c. 155. 

and 49 Geo. 3. c. 121. 

13. The issuing of the commission means, in these statutes, merely its passing the 
great seal. It is immaterial whether it be opened and acted upon or not. 5 Camp. 
308. ■ 

Thirdly^What shall he an insolvency within them. 

15. To invalidate a payment made ^ a bankrupt, more than two months before the 
date of the commission, it is not sufficient to snew, that the creditor had renewed 
bills for the debtor, in consequence of the inablility of the latter to provide for 
them ; the insolvency mentioned in the statute, meaning a general inability to answer 
engagements. 1 Camp. 492. — 14. But paying off one’s creditors by small portions 
as one can raise money, is a state of insolvency. IM. & S. 358. 553, 4, 5. — 1 5. Insol- 
vency means an inability to make one's payments as usual. Ibid. — 16. The men* 
dishonour or removal of a bill, is not notice of insolvency. Ibid. — 17. An arrest is 
slight evidence of the creditor’s knowledge of the debtor’s insolvency. 2 B. & P. 399 . 
vide ctiam 2B. &P. 398. 

Fourthly — What shall be a money payment within the statutes, 

18. Doubts seem to have been entertained, whether the statute extends to any pay- 
ments except to money payments. 1 Mont. 540 ; vide infra, in the case of payments 

bankrupts. — 19. The indorsement by a debtor of a bill after a secret act of bank- 
ruptcy, and receipt by the creditor of its contents, before a commission issues, is pro- 
tected. 2 Ves. 550. 

Fifthly — Fayments by or on behalf of the bankrupt, in respect of goods sold, when 

protected. 

20. Payment by a trader, after a secret act of bankruptcy, under and in conequence 
of an arrest, is protected. 2 B. ^ P. 399. confirmed in 2 B. & P. 398. but see Ld. 
Ellcnborough's judgment in 1 M. & S. 350. — 21. Or made upon bringing an officer 
with a WTit into his shop. 2 B. & P. 398. — 22. But whether a payment made in 
consequence of a seizure and sale of effects under an execution ; or a [)aymcnt by a 
trader to prevent a seizure ; or to redeem the goods after seizure ; or to redeem his 
person after he is taken in execution, is a payment in the course of trade, has not been 
decided. 1 Mont. 543. 

Sixthly — Payments by or m behalf of the bankrupt in respect <f goods sold, when 

not protected. 

23. Payments by a bankruf)t protected by stat. 19 Geo. 2. c. 32. s. 1. are confiped 
to the two cases therein specified. 5 T. R. 197. — 24. And also to payments made 
by the bankrupt himself, or his authorized agent, excluding payments by a stranger 
upon compulsory process, such as garnishment, or for bankrupt’s accommodation. 
7 East, 154. 3 Smith, 156. Seel Stark. 147. — 25. Payment upon the debtor’s so- 
liciting his creditor to receive the money, seems not to be a payment in the course of 


* Qtusre, whether the term is limited to the description of goods in which both 
parties, or cither of them deal. See 1 Christ 609. 

t Queere, if limited to bills for goods sold in the usual course of trade ? Semble, 
not. Christ. 610, 611. 

X Quesre, whether a jpromissoiy note is vdthin the statute of George the second. 
Harwood v. Lomas, 11 East, 127. See Mr. Christian’s reasons for thinking that it is 
not. 1 Christ. 608. 

^ Winch last words apply, in Mr. Christian’s judgment, as well to goods sold as to 
bills drawn, &c. l Christian, 609. 

G 3 trade. 
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Semb. coiit. pci’ Holt, 1 Sal. 111. R. acc. 2 SIio. 253. Ray. 479. 
R. 2 Sho. 512. 525. But per Sho. there dub. per 2 J. North cont. 
Skin. 22. R. 'per tolam curiam 4 Ja. 2. Skin. 270. 


(D.) Com* 


trade, l B. & P. 287. — 26. Money paid by a trader to a carrier, after a secret act 
of bankruptcy, for the carriage of goods, is not protected. 5 T. U. 197. — 27. Reim- 
bursement of acceptance and payment of bills (by a factor under agreement to ad- 
vance money upon the goods consigned to him by a trader having committed a secret 

act of bankruptcy) by sale of the property, is not protected. 8 T. R. 199. 

28. Where a debtor, under arrest and detainers, sends for and pays all the respec- 
tive plaintiffs save one, the payments are not protected. 7 B. & P. 277. — 29. Pay- 
ment by a trader, by minute portions to each of his creditors, is not in the course of 
trade, l M.& S. 745. — 30. And the payment by a trader of interest upon an over- 
due debt, is evidence that the payment is not in the ordinary course. Id. p. 346. — 

31. Vide etiam 3 Bro. 47. a case of a loan, and not a payment. 

Seventhly — Payments by or on behalf of the bankrupt in respect of bills of exchange, 

whan piotccted. 

32. Payment of a bill upon and in consequence of an arrest thereon, after a secret 
act of bankruptcy, is a payment in the course of trade. 2 B. & P. 398. 9 Vcs. 51.5. — 

33. A payment by a trader, after liaving had time given to him for payment, but not 
upon an over-diic security, may, as it seems, be protected by the statute. Sec judg- 
ment of Eyre, J. in 2 B. 8c P. .399. — 34. A trader, after* a secret act of bankruptcy, 
gave his acceptance to a creditor for a pre-existing debt, and placed in his hands as a 
farther security, certain policies of insurance; which in consequence of loss, became 
of no value. The policy broker, at the bankrupt's request, gave his own acceptance to 
the creditor, to induce liim to give up the policies, which acceptance was afterwards 
paid to the creditor. Held, that it was the broker’s not the bankrupt’s property which 
the creditor had received, and therefore could not be recovered by the assignees. 
7 East, 164. — 35. And note, that the assignees cannot follow through the hands of 
bona fide holders for value, bank notes received for the bankrupt’s properly. 13 East, 
130. 

EighUJy — Payments by or on behalf of the bankrupt in respect of bills of exchange, 

when not protected, 

56. Vide supra, pi. 23, 24. — 37. If upon a bill becoming due, the holder agrees that 
it shall remain with the drawee at interest, who some time after discharges it, having, 
unknown to the holder, committed an act of bankruptcy between the agreement and 
payment of the bill, the payment is not protected. 2 T. R. 648. — 38. A person re- 
covered a verdict against a trader for freight ; after which the trader committed a 
secret act of bankruptcy, and then prevailed upon the creditor, instead of immediately 
entering up judgment, and taking out execution, to take a bill, drawn by the trader 
upon a third person. The payment of the bill is not protected. 2 H. B. 334. — 
39. Bankers arc not protected in paying a customer’s drafts, after notice that he has 
committed an act of bankruptcy. 2 T. R. 113. 3 Bro. 315. 3 Ves. 757. — 40. And 
if a banker, not having assets, pay an acceptance of his customer, who, after having 
committed a secret act of bankruptcy, remits the amount to the banker, this payment 
is not in the course of trade. 3 Camp. 533. l Mars. 128. 5 Taunt. 444. — 41. A 
payment to meet an accommodation bill not due, is not a payment in the course of 
trade. 2 Camp. 312 ; at N. P. and in bank. — 42. Nor is the acceptance of a trader’s 
bill, made payable at a banker’s, witliin the statute. 5 Taunt. 444. l Mars. 128. — 
43. Nor, comme semble, pavmcnt to meet an accommodation draft upon a banker. 
Ibid, et supra, ))1. 37. — 44. And whether a note, at twelve months date, with interest 
half-yearly, «and a deposit of a lease as a security, is a note made in the usual course of 
trade, has been doubted. 11 East, 131. — 45. A note for the balance of an account, 
consisting, amongst other articles, of money lent, is not in the usual course of ti’ade. 
Ibid. — 46. Payment of a bill, though for value, before it* is due, is not protected. 
2 Camp. 312. 2 B. Sc P. 398. 

Ninthly — PatpnenU to ike hankrnpty when protected. 

47. An act of bankruptcy, not followed by a commission^ does not divest the ijarty’s 

rights 
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(D.) Commfietision* 

(D 1.) How it issues. 

By the St. 13 Ei. 7. enlarged by the st. 1 Jac. 15. and 21 Jac. 19. 
the lord chancellor, or keeper, on complaint in writing that any is 

bankrupt, 


rights; and payment to him under process, being by compulsion oHaw, will protect 
the debtor, though lie knew of the bankruptcy. Secus, a voluntary payment. 2 T. II. 
479. jKeb. 230. 616. Frcein. 349. 2B.& P.398, — 48. But it seems that a 

judgment must be recovered, since otherwise it is not the law that compels the 
payment. Ibid. I Stark. 144. — 49. And the recovery must be b(m6. fide^ since if 
there be any fraud between the parties, by the debtor colluding with the bankrupt, in 
suffering a judgment to be recovered for the purpose of making n payment valid, the 
debtor is liable to pay it over again. 2 T. 11. 479. — 50. The giving other goods in 
exchange, is a payment within the meaning of the statute. 7 T. R. 711. — 51. If a 
man who has funds in bis hands belonging to a trader, who has committed a secret act 
of bankruptcy, accept a bill for that trader, without knowing of such act of bank- 
ruptc}', he may apply those funds, when the bill becomes due, in discharge of such ac- 
ceptance, though a commission may have issued in the interim. 7 T. R 711. 

52. And where A. being embarrassed, sent goods to B. an auctioneer, for sale; within 
a few days surrendered himself to prison ; and remaining there two months, was de- 
clared a bankrupt ; the goods were sold whilst A. lay in prison, and the proceeds 
w'cre paid to his agent by B., who had no notice of A.*s imprisonment : held, that the 
payment was protected. 3 Camp. 184. sed vide 2 Ves. loi. 5, 6. 2 T. R. 141. 

Tenthly — Payments to the bankrupt^ when not protected* 

53. Payment to a bankrupt, protected by stat. 1 Jac. 1. c. 15. s. 14. is payment, 
after an act of bankruptcy, of a debt existing prior to it. 3 Bro. 47. — 5-1. And a 
payment to the bankrupt, after he is in prison for debt, but before the expiration of 
the two months, is void, if notice to withhold it has been given to the debtor by the 
attorney of tlie future .assignees. 2 T. R. 141. — 55. A person who holds property of 
a trader who is arrested and in prison, cannot with safety pay it. And if he be arrested 
by the trader, he will, as it seems, upon bringing the deposit into court, be discharged 
upon common bail. 2 Ves. 101. 

Eleventhly — Purchasers from the bankrupt, when protected, 

56. An act of bankruptcy to avoid a sale, must be before the sale. 1 Lev. 1,3. 

57. A purchase made between the times of two acts of bankruptcy, committed by the 
vendor, cannot be over-reached by a commission issuing after the lapse of five years 
after the first act of bankruptcy, but within five years of the last act of bankruptcy. 

1 Lev. 13. — 58. Equity will not assist the assignees to avoid a purchase, either of 
real or of personal property, if the purchase was fair and for value, and the purchaser 

can defend himself at law. 2Vern. 599. 1 Vem. 27. Skin. 459. Forrest, 65. 

59. If apurchaser without notice has notaprior legal estate in him, but only a better title ^ 
or right to call for the legal estate than the assignees, equity will not assist them. 

2 Vern. 599. Forrest, 65. — 60. And even where a purchaser had been guilty of mis- 
conduct in making a purchase, by giving much less than the value, for the purpose of 
defeating the vendor’s creditors, the purchase stood as security for the money ad- 
vanced. 1 Atk. 260. — 61. An equitable purchaser is within the statute of James. 

7 Vin. 119. vide S Esp. 105. 4 Ves. 118. 9 Ves. 407. 2 Vern. 599. — 62. A. borrows 
4,000/. B., and deposits title from deeds as a security for that sum. He afterwards 
tains further advances , and, after an act of bankruptcy, signs an agreement subjecting 
the deposit to such further advances. B. declared to be entitled to a lien for the 
whole amount, l Rose, 26. — 63. Court refuse to interpose, though under very sus- 
picious circumstances, against creditors who had received goods after a secret act of 
bankruptcy, there being no actual proof of tbeir having had notice of it. 1 Eden, 158. 
and seel Vern. 27. Skin. 149. Forrest, 65. 13Ve8.l83. llVe8.609. 1 Sch. &Lef. 152. 
— 64. Jf lands are bargained and sold by a trader before his bankruptcy, they, are not 

G 4 distributable, 
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distributable, under a commission issued against him, merely because the deed is not 
enrolled till after the bankruptcy. Sir W. Jones, 203. — 65. If a trader agree to pur- 
chase an estate, and after payment of part of the purchase-money he commit an act of 
bankruptcy, equity will not compel the vendor to complete the purchase upon a^ bill 
filed by the trader. 14 Vcs. 550 . — 66 . If a trader agree to sell an estate, and with a 
view to the sale he execute a deed, which is an act of bankruptcy, equity will npt 
com))cl, the vendee to complete the purchase, though there is no proof, except the 
vendor’s oath, of a debt to support the commission, nor will a reference to enquire as 
to its existence be directed. 14 Ves. 549. — 67. In the case of goods at sea, if the 
writings, which are the documents of the right to the property, are delivered before 
the bankruptcy, even without indorsement or other regular assignment, the creditor 
has a right to retain the goods against the assignees. 1 Atk. 160. — 68 . If a trader 
makes an assignment of goods at sen, as a collateral security for a debt, and undertakes 
to indorse the bill of lading, and deliver the goods upon their arrival, and then com- 
mits an act of bankruptcy, and afterwards indorses the bill of lading, and upon the ar- 
rival of the goods the creditor obtains possession of them, the transaction is good 
against the iissignccs. 2 T. ll. 4R5. — 69. A. ships goods for Hamburgh, and makes 
out the bills of lading in the name of S. and M., who have no interest in the property ; 
and deposits these bills of lading with B. as a collateral security for his acceptance of 
A.’s drafts. B. pays his acceptances, and A. becomes bankrupt. B. has a legal claim 
to the proceeds of the cargo. 1 ('amp. 554 . — 70. If a bankrupt draw a bill payable 
to bis own order, having at the time no ciTcets in the hands of the drawee, or it having 
efiects he draw it for a sum exceeding their amount, and the bill be accepted for his 
accommodation, liis indorsement will, in the former case, confer a good title us to the 
whole Slim mentioned in the bill ; and in the latter, as to such sum as is not covered 
by the effects. 5 East, .T 17. Willis v. Ercernaii, 12 East, 6.'5G. — 71. A bill delivered 
for value by a party before, uiay be indorsed by him after his bankruptcy. Peake, 50. 
Esp. 40. — 72. 7'hough a disclosure of the consideration will be compelled, or an issue 
as to notice be directed, yet a disclosure as to the time of the purchase will not. 
Auou. Skin. 119. Barwell v. Ward. 1 Atk. 261. Collet v. Dc Golls. Forrest, 65. 

73. See 2 T. R. 1 13. — 74. See 8 T. R. 521. 

Twelfthly — Purchasers from the havhrupt, tvhen )wt protected. 

75. The statute of James protects only purchasers without notice. Snpra. — 70. A 
subsequent act of bankruptcy will not defeat the interest whicli creditors acquire in the 
bankrupt’s estate by a prior act. 1 Salk. 108. — 77. A purchase, made after various 
acts of bankruptcy, maybe over-reached by a commission issuing within five years 
from the last act of bankruptcy, but after the lapse of five )cars from the first. 1 Keb. 
72. 1 Keb. 11 , — 78 . Assignees may have trover for goods delivered by bankrupt, 

upon sale or return, after a secret act of bankruptcy. 2 Stark, .^oc. — 79. If a trader, 
four days before he commits an act of bankruptcy, assign by bill of sale some shares of 
a ship at sea to a creditor, who does not comply with any of the requisites of the regi- 
ster acts till three weeks after such assignment, the shares so assigned are distributable. 
2 East, .399. — 80. A trader, after an act of bankruptcy, cannot create a lien upon his 
property. sT.R. 199. — 81. Where a trader mortgaged premises, then committed 
t^everal acts of bankruptcy, and afterwards made a second mortgage to the assignee 
of the first mortgage, the* mortgagee was not permitted to tack the second mortgage 
against the assignees, though without notice, and though having the legal estate. 
13 Vcs. 103. and see ii Ves. 009.; see Forrest, 65. — 82. And it is now the constant 
practice for the assignees to compel a redemption, upon payment only of what was 
advanced before the bankruptcy. Per Lord Rcdcsdalc in 1 Scb. &Lef. 152. — 8.7. A 
transfer of deeds from a depository, in whose possession they constituted an equitable 
mortgage, to the person who discharged his debt, not considered as an assignment from 
him, so as to over- reach an act of bankruptcy, against the express words of a defeaz- 
zance on a warrant of attorney, stating that the deeds had been deposited by the bank- 
rupt himself. 1 Rose, 268.— 84. A bond assigned as security for money paid to the 
use of a person, who ha"d committed a secret act of bankruptcy, cannot be retained 
against the assignees under the bankrutcy. 3 Vcs. 757. — 85 . See 2 T. R. 113 . 

Thirteenthly — Other dispositions of the hankrupCs property ^ when protected. 

66. When the execution and act of bankruptcy are upon the same day, the priority 
way be ascertained. 4 Camp. 147. 8 Ves. 82.-87. Money owing out of England 
(as in the plantations) to a bankrupt, may be attached by the law of the place, after the 
bankruptcy, for a debt due before. Dougl. 170. — 88. Property attached in Jersey 

eing 
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bankrupt, by commission under the great seal shall appoint such {k) as 
he thinks iit^ &c. 

Buti 

b^ni; by the laws of that island vested in the creditor attaching, upon confirmation by 
the court of the island, in the case of a bankruutev it was held, that the creditors at- 
taching were entitled to hold the property attacned, and to prove for the residue, where 
the act of bankruptcy was subsequent to the completion of the judicial act, whether on 
the same or any other day; but where the act of bankruptcy was previous, they could 
not hold against the assignees. 8 Ves. 82. — 89. P., a partner in two houses of trade, 
originating in the West Indies, where his partners continue to carry on the business, 
but being himself resident in London, receiving and disposing of consignments from, 
and shipping cargoes to, his partners abroad, becomes bankrupt. On bill by his assig- 
nees against a creditor of the two firms, having attached in the West Indies property 
belonging to both, for an account of what he had received by means of his attacK- 
inents ; held that defendant was entitled to retain what he had received, to the extent 
of satisfying his Joint debts, and to account only for the overplus; different fVom the 
cases where the bankrupt was the sole debtor, and where the trade was in England 
only, and the attachment laid in London. 5 Mer. 279. — 90. If before an act of bank- 
ruptcy, a trader place goods in the hands of a factor for sale, the latter may sell after 
the l)ankriiptcy, and may retain the proceeds to answer his own debt. 4Esp. 233. — 
91. A. draws on C. in favour of B. ; C. accepts, in expectation of goods of A., whici' 
do nut come to his hands till after A. has committed an act of bankruptcy. This is 
not such a receiving byB. of the proceeds of the goods, as will subject him to an ac- 
tion for money had and received at the suit of A.*s assignees. 1 Stark. 481. — 92. If a 
trader execute a power of attorney, to execute the indorsement of sale upon the register 
of a ship when she returns home, and he become a bankrupt before she returns, the 
power of attorney is not invalidated by the bankruptcy, l Buck. 394. — 93 . If a 
debtor gives his creditor a draft: upon the executor to a debtor of the debtor’s and the 
executor takes the draft into his possession, and promise to pay it when there are 
funds for this purpose ; though the debtor become bankrupt before payment, the cre- 
ditor is entitled. 1 Madd. 53. — 94. If a trader, after a secret act of bankruptcy, pa) 
a premium with his son upon binding him apprentice, and the transaction is without 
fraud, the assignees cannot recover it back. 3 Lev. 58.; but see Skin. 21 ; sec 8 T. 
R. 188. d. of Ld. Kenyon. — 95. If a trader after an act of bankruptcy rent premises, 
the landlord may distrain his goods for rent in arrear. 2 T. R. 610. — 96. One of two 
joint debtors, who with the knowledge of the creditor, commits an act of bankruptcy, 
may give a separate security, so as to enable the creditor to prove against his sepa-* 
rate estate, under a commission which issues upon the debt of a petitioning creditor 
contracted after such act of bankruptcy. 2 M. & 479. 

FGurteenihltf — Other dispositions of the bankrupt's property^ when not protected, 

97. Injunction against proceeding under a foreign attachment by a joint creditor 
upon a separate commission of bankruptcy, ovcr-ieaching the attachment by relation 
to the act of bankruptcy. 9 Ves. 78. — 98. An execution over-rcached by a prior act 
of bankruptcy. 11 Ves. 84. Vide st. 49 Geo. 3. c. 13. — 99. If after the assignment 
of a bankrupt’s estate, a creditor knowing it, and residing in England, attach the" money 
of the bankrupt abroad, the assignees may recover it. 1 H. B. 66'>. 4 '1'. R. 182. 2 H. 
B. 402. — 100. Attachment in the West Indies over-reached by bankrutcy. 1 1 Ves. 
83. Vide supra, pi. 98. — 101. If a trader, when abroad, direct the pr. cceds of a cargo 
10 be remitted to his agent in England, upon whom he is in the habit oi drawing hills' ; 
and such proceeds are so remitted by a draft, after an act of bankruptcy rominiited by 
the trader, and such draft arrive in England after a commission ofbuiikruprcy has issued 
against the agent, and is received by the assignees, they arc entitled to retain it. 
1 Stark. 150. — i02. A trader gives a power ol attorney to enable a creditor to re- 
ceive money for his own reimbursement. Money received under this power, after an 
act of bankruptcy, cannot be retained against the assignees 5Esp. 158. — 103. An 
award, in an adversary suit, made after bankruptcy, will be set aside. 2 Vern. 229. 
Mr. Raithby’s note. 

(^0 1. A creditor is ineligible as a comrnis^•ioner. 2 Rose, 370. 2 Mad, 292. 
1 Buck, 70. — 2. In a country commission two barristers re sideiit near the place shall be 
inserted in the list of commissioners and no quorum comniisbioncr unless a barrister. 
General Order, 12 August 1800. — 3. Barristers who cannot attend for 20 #. are not 
within it. 1 Rose, 58. — 4. No London commissioner’s name shall be inserted in any 
'country commission, without a certificate from such commissioner, that it is with hio 

consent. 
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But, ex cautela, tlie chancellor^ before the commission is granted, 
usually requires a petition of the creditors, and an affidavit that they 
believe him to be a bankrupt. {1) ' 

And 


consent. General Order, o Feb. 1802. — 5. General order respecting the requisite 
certificate, upon applying for particular commissioners, that they are not creditors. 
1 Buck, 108. — 6. Commissioners removed for misconduct, but no costs. 
14Vcs. 204. 

(/) 1. The course to be pursued by one desirous of suing out a commission, is this : 

— 2. First, he must scaren whether a docket has been already struck ; and if it 

has not, then, — .3. Secondly, he must make affidavit, or, being a cjiiaker, affirmation, 
of the truth and validity of his debt, and of his belief that the party against whom, &c. 
is a bankrupt. — 4. Which affidavit or affirmation must, if the creditor has a residence 
in London, be made before a master in chancery; if he reside wholly in the country, 
then before a master extraordinary. Stat. 5. Geo. 2. c. 30. s. 23. 1 Mont. 69. — 

5. Filing the affidavit in the secretary of bankrupt’s office, and thereupon entering 
into the bond, is called striking a docket. 1 Mont. 72. — 6. The striking of a docket 
is justifiable only where there is a solid ground of belief of bankruptcy. 16 Ves. 167- 

— 7. The striking a docket is to prevent the bankrupt from wasting his efiects before 

the commission issues. 1 Ves. jun. 157. 3 Ves. 549. — 8. A docket should not be 
struck solely to prevent the issuihg of a commission upon the petition of another. 
16 Ves. 145. — 9. And the practice of striking it to induce an arrangement, is an abuse, 
is discountenanced, and will not be aided. 6 Ves. 434. Ibid. 16 Ves. 150. 18 

Ves. 298. — 10. Lord Erskine’s general order of 29th Dec. 1806 (13 Ves. 207j, too, 
is aimed against it. 16 Ves. 145. — 11. A commission sued nut upon the petition of 
only one of two partners to whom a joint debt is due, is void. 1 Taunt. 477, — 
12 . And a debt owing to the creditor jointly with another person, who docs not ex- 
pressly concur in the petition, will not support a cominibsion. 1 Camp. 474. l Taunt. 
477. — 13. Where the petitioner’s debt is one which accrued to his wife dhm sola, she 
must be joined. 1 M. & S. 176. — 14. As she must be when it is a debt due to her m 
outer droit, 7 Vin. 66. 1 M. & S. 177. — 15. In the case of bunkrupty by lying in 

P rison, the docket may be struck before the two months expire. 1 V. A* B. 51. — 16. 

'hough swearing the affidavit thus prematurely has been characterizeil as peijury. 
Ibid. — 17. No docket shall be struds but between ten in the morning and three in 
the afternoon, and between six and eight in the evening. Order, 13 April 1816.— 
18. No docket is to be considered as struck until the same is entered in the docket- 
book. Orders of 29 Dec. 1806, aud 1.3 April 1816. — 19. Affidavits are frequently 
made with improper precipitation. 6 Ves. 431. 14 Ves. 83. 15 Ves. 462. One 

partner may swear for all. 19 Ves. 291. — 20. The validity of the commission is not 
made dependent upon the swearing to the debt, rci|uired by stat. 5 Geo. 2. though 
its omission may afford a ground for the chancellor’s interference. 2 N. R. 196. — 21. 
And the circumstance of the debts of three or more joint petitioners not appearing to 
amount to 200/., does not invalidate the commission, however it may render it super- 
^edeable. Ibid. — 22. That part of the affidavit respecting the debt in general, not men- 
tioning the particulars of the debt. 1 Atk. 1 53, 1 Ves. & Beam. 214.2 Rose, 1 — 17.— 
25* And affidavit as of the original debt is good, though judgment obtained thereon. 
1 V. & B, 21 1. 1 Rose, 288. 2 M & S. 123. 2 Rose, 8. — 24. And a deposition stating 
the debt to be due before and at the time of the issuing of the commission, is sufficient. 
1 Stark, 458, n. — 25. It is useful, however, that the existence of the debt, at the 
time of the bankruptcy, should appear upon the deposition. 17. Ves. 415.— 26. That 
part of the affidavit which states that the deponent believes the person, against whom 
the docket is struck, is a bankrupt, is not required by any statute, but is a salutary prao 
ticc. 14 Ves. 88. — 27. Any solicitor suing out a commission as agent only, is to in- 
dorse upon the affidavit his own name, and the name and place of residence of the 
person for whom he acts as agent in suing out such commission. Order of 5 Nov. 
1793. — 28. The affidavit upon which the commission has issued, cannot be rc-sworn 
to correct an error. 2 Rose, 369. — 29. See title Commission. — 30. If two or more 
persons apply at the same time to strike a docket against the same person, and both 
are prepared fortliwith to issue a commission, it shall be determined by lot to whom 
the commission shall issue. If only one is prepared, it shall issue to him who is pre- 
pared. Order of 29 Dec. 1806. 31 . So if a solicitor receive upon Sunday instruc- 

tions to strike a docket^ and upon ^e Monday, before the office is open, he receive 
similar' instructions from another client, ho should draw lots, as if two applications 
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And by the st. 5 Ann. 22. no commission after 25 April 1707, shall 
be awarded on the petition of a single creditor, unless his debt amount 
to 100/. or upwards; or of two creditors, unless their debts amount to 
150/.; or of three or more, unless their debts amount to 200/. or up- 
wards. So by the st. 5 Geo. 24. (wi) 

And 


were made at the same instant. 13 Ves. 197. — 52. There is an order that the strik- 
ing a docket sliall not prevent the issuing a commission upon the petition of another 
creditor, unless tlie party striking the docket seal his commission in lour days, exclu- 
sive of tlie day of striking the docket ; but a practice has prevailed contrary to the 
terms of the order ; and it seems doubtful whether the court will interfere in any case 
of fair practice in opposition to this order. Order of 14 Feb. 1774. 6 Vcs. 429. 

1 Mont. 74. — 33. If two dockets are struck at different times against the same person, 
and commissions issue upon each, after attempts at an arrangement, under the docket 
first struck ; and the first commission that issues is upon the docket lust struck, such 
commission lias been superseded. G Ves. 434. Ibid. 1 Mont 74. — 34. If a solicitor 
has done every thing which by him ought to be done for the completion of the 
docket, and the oiliccr omit to make the entry of the docket in the docket book, a 
subsequent ducket has not the priority. 1 Mont. 73. — 35. See title Commission. 
— 36. If a petitioning creditor neglect to prosecute a commission within the limited 
time, ho is not entitled to strike another docket without leave of the court. Order of 
6 Dec. 1788; sec 18 Ves. 298. — 37. If a docket is struck under one description, 
and another application is made with a diflerent description of the same parties, it is 
the practice ot the office to receive the latter description, and to suffer a second 
docket to be struck. G Ves. 434. Ibid. 1 Mont. 74. — 38. No holidays are to be 
kept at the office, except Christmas-day, Good-Friday, and days of General Thanks- 
giving, or Fast. Order of 13 April 181G. — 39. All solicitors of the Court of Chan- 
cery may, from ten in the morning to three in the afternoon, and from six to eight in 
the evening, liave free access to the docket book, upon paying one shilling. Orders 
29 Dec. 1808 ; and 13 April 1816. — 40. No additional or other fees above the usual 
and accustomed fet s now payable for the transaction of the same business in office- 
hours shall be taken, received, or accepted for the transaction of any business out of 
the said office-hours, or upon any holiday. Order of 13 April 1816. — 41. The court 
will not sulfer the person who strikes a docket to hold to the injury of the other cre- 
ditors, any security or property which he obtains from the persons against whom the 
docket is struck. 15 Ves. 475. 

(ni) The doctrine relative to the petitioning creditor and his debt, may be treated 
thus : 

jF^rg/. — O /* personal ahUily and disability to petition. 

Secondly, — Of indioiduals tvho, from their relative situations, are and are not competent 
to petition. 

Thirdly. — Of the sufficiency and insufficiency of debts in relation to their class or di^ 
scription. 

Fourthly, — Of the amount of the debt. 

Fifthly. — Of the sufficiency and insujjiciency of debts in relation to the time at which they 
accrued. 

Sixthly. — Of thcsuffkiency and instifficiency of debts quasi discharged. 

Seventhly. — Of the suffkiency and insufficiency of debts barred by the statute of 
tions. 

E^hthly. — Of the sufficiency and insufficiency of debts merged by a defective award. 

Ninthly. — Of the sufficiency and insufficiency of debts by award, pending a bill to set it 
aside. 

Tcnihly — Of the sufficiency and insujffUnency of debts forfeited by compounding with 
bankrupt. 

And Firxt — Of personal ability and disability to petition, 

1. A factor, though not del credere, selling in his own name, may petition, unless 
the principal has interfered. 4 Camp. 196. 2. As may an exeontor befora probate 

1 Buck. 
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1 Buck. 2.35. 2 Mars. 425. 7 Taunt. 147. — 3. Though probate should bt obtained 
before adjudication by the comiuissioners. 1 Buck, supra. — 4. So may one resident 
in a hostile country, for the fair purposes of a licence to export and import to and from. 
1 Rose, 271. — .5. An infant cannot petition. 3 Ves. 554. — 6. And the disability of 
a co-creditor disables his companion. 3 B. & P. 113. I Camp. 482. 2 Rose, 174. 

3 M. & S. 536. — 7. As where the co-creditor stands to this country in the relation of 
illien enmity. Ibid. — 8. Or where the debt is made up of demands due to several, of 
whom one is an infant. 1 Buck, 42. — 9. The sum due to testator’s estate, for which 
the executor, having been ordered to pay it into court, is attached, is sufficient. Cooper, 
198. — 10. As likewise is a bill drawn upon an infant, and accepted by him after com- 
ing of age. 4 Camp. 164. — li. But the coming of age will not make a debt, con- 
tracted during infancy, sufficient. 2 Mont, note 0. 

ISecondlt^ — Of individuals whoy from their relative situalionsy are and are not competent 

to petition. 

1. An attorney who has not delivered his bill may petition $ but after commission, 
taxation of the bill is of course, l Rose, 312. 16 Ves. 166. 11 Ves. 163. 1 Stark. 

278. — 2. So, notwithstanding an order that it shall be taxed by a master, and all pro- 
ceedings at law in the meantime staid. Moseley, 27. Vide Dougl. 195, n. I Esp. 449. 
Doug]. 199. 1 Stark. 278. — 3. An uncertiheated bankrupt, unless his assignees claim 
the debt, may comme semble, petition. 2 Rose, 230. — 4. Order by Lord Thurlow that a 
petitioning creditor neglecting to prosecute one commission shall not have another. 

J 8 Ves. 298. — 5. Proving a debt under in existing commission, docs not at law pre- 
clude a petition upon an act prior to that upon which the existing commission issued ; 
though It .may induce the chancellor to interfere. 1 N.R. 265. — 6. A payment of 
the whole or part of the debt tea creditor, with knowledge of an act of bankruptcy, is 
void ; so that the creditor may petition in respect of that debt for a commission upon 
such act of bankruptcy. 6 T. R. 79. — 7. A B. and C. cannot be petitioning credi- 
tors, ill respect of a bill drawn by them, and accepted by the bankrupt, if it appears 
that A. engaged to provide for the acceptances when they should become due, although 
such engagement were made in fraud of his partners. 1 Stark. 102. — 8. A commis- 
sion cannot be invalidated by proof of the requisites to support a previous commission, 
if the petitioning creditor had not any notice of the previous act of bankruptcy, when 
his debt was contracted. Stat. 46 G. 3. c. 135. s. 5. Vide Esp. 595. 3 Esp. 219. 

9 Bast, 21. 14 Ves. 451. l5Vcs. 7. 2 M. & S. 1 27. — 9. A creditor is not 

prevented by st. 49 G. 3. c. 121. s, 14., from having proceeded at Jaw. 1 Ves. & 
JSeam, 215. 2 Rose, 8. accord. 2 M. & S. 123, leaves the point undecided. — 10. An 
executor may petition upon a debt due to his testator. 1 Atk. 100. 7 Vin. 66. — 

11. But not the executor of a bankrupt. 1 Atk. 100. — 12. A joint creditor 
may petition for a separate commission. Willes, 467. 1 Cooke, 20. Davies, 460. 

1 Atk. 133. 3 Ves. 239. 9 Ves. 35. 15 Ves. 499. 16 Ves. 195. Vide l V. & B. 65. 

1 Buck, 11. — 13. A commission cannot be supported upon a debt due from one 
partner to another, arising out of a partnership, unless upon an account 
settled. 1 Mont. 21. — 14. Heats, if not arising out of the partnership. 1 Stark. 144. 
— 15. And where a deed was prepared, to refer to arbitration the accounts of a part- 
nership, and all matters in difference between each partner, which was executed by 
part only of the firm ; and an award of upwards of 100/. was made against one of the 
executing parties, who did not know that the other parties had not executed it ; it was 
held not a good petitioning creditor’s debt. 15 East, 209. Vide 17 Ves. 192/ — 
16. One, having received a dividend under a composition deed, executed after an act 
of bankruptcy of which be was ignorant, may petition. Sectis, if the assignment be 
the act of bankruptcy relied on. I Stark. 262. 14 East, 3 97. — 17. But one who 
assents, and acts unuer a deed of assignment for benefit of creditors, though he does 
not execute, cannot petition upon that deed. 1 Mad. 598. — 18. Nor can a trustee, 
in a deed of assignment for benefit of creditors, petition, i Buck, 104. 

Thirdly — Of the sufficiency and insufficiency of debts in relation to their class or de- 

scription. 

1. A debt upon an account, though not liquidated, will support a commission. 

2 Ves. 327. 4 Ves. 168. Vide 1 Atk. 70. — 2. So will one arising out of a surety- 
ship. Palm. 325. — 3. But an exchange of acceptances will not, unless the creditor 
has paid his own acceptance. 4 Taunt. 200. — 4. Nor will a debt in equity only. 

1 P. Wms. 783. 2 Str. 899. 14 East, 204. l Atk. 147. 1 Mont. 21. n« (h) 1 Mont. SI, 
n. (i). Vide 2 Ves. 407. l Atk. 147. 11 Ves. 164. — 5. Hence the assignee of a 
bond cannot petition. 1 P. Wms. 783. 2 Strange, 899. 14 East, 204. — 6. Nor, as 
it seems, can a creditor by part payment for an equity of redemption, where the only 
remedy is by bill for specific performance, 1 Atk. 147. 

Fourthly, 
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Fourthly — Of the amount oj the debt. 

1. The debt must amount, when the commission issues, if owing to one creditor or 
one firm, to 100/. ; if to two creditors, 150/. ; if to three or more to 200/. St. 5 G.a. 
c. 30. — 2. And the purchaser of notes for 100/. for less than their amount, is, as it 
seems, a creditor for their amount. 1 P. Wms. 783. 1 Atk. 150. — 3. A commission 

sued by three or more, is not void at law, from the debt not appearing in the affidavit 
tS amount to 200/., however it may be superscdeablc. 2 N. R. 200. — 4. whe- 

ther a commission sued by three can be supported, from their failure to'provc a debt of 
200l. notwithstanding one proves a debt of 100/. 1 T. R. 475. 

Fifthly — Of the sufficiency and insufficiency of debts in relation to the thne at which they 

accrued. 

1. The debt need not have been contracted, provided it existed during the trading. 
Palm, 323. 1 Vent. 5. 1 Ld. Rd. 286. 2 Str. 1211. 3 Wils. 13. 3 Wils. 262. 

Dougl. 295. Cowp. 540. 1 Mont. 26, n. <'s.) Ibid. — 2. But payments, after retir- 

ing from trade, made upon a general account, must, notwithstanding a continuance of 
the dealings by the creditor, be applied to the old debt. 1 Ld. Raym. 286. Comb. 
468. Peake, 64. — 3. A debt must have accrued to the petitioning creditor, before 
the party ceased to be a trader. Peake, 64. 12 Mod. 157. 1 Ld. Rd. 286, 7. Comb. 

463. 1 Mont. 26. — 4. But if so contracted, it is sufficient, although it have since 

merged into a higher security. Peake, 64. Hardw. 267. 2 Str. 1042. See 1 H.B. 
462. 2 M. & S. 123. 2 Rose, 4. 1 V. & B. 212. — 5. Semble, that a warrant of at- 

torney is debiiuM in presenii, sufficient to support a commission, though it appear hy 
the defeazance to be given merely as a security against the running acceptances of the 
eonusor. 4 £sp. 194. — 6. Creditors by personal securities, payable at a future day, 
may petition. By st. 5 G. 2. c. 30. — 7*. And if at the time ol petitioning, the debt 
be of the requisite amount, it is sufficient. 13 East, 2 13. — 8. Which security need 
not be for a debt contracted in trade. 2 Str. 1211. 3 Wils. 13. 3 Wils. 262. Cowp. 
540. — 9. But a debt upon a verbal contract payable at a future day, is insufficient. 
Cooke, 23. Peake, 54. 9 East, 499. Ibid. 1 Camp. 335. 3 V. & B. 129. 1 Camp. 
189. 1 Buck, 35. — 10. Hence, a sale of goods upon an unexpired credit does not 

constitute a sufficient debt. 6 Esp. 55. 9 East, 498, 500, over-ruling. Peake, 54.; 
and see 4 East, 438. 1 Smith, 281. 4 Taunt. 200. 3 V. & B. 130. — 1 1 . If goods 

are sold at six or nine months credit, and the purchaser says, ** six or nine months will 
do for me,** a commission cannot issue between the sixth and the ninth month. 
5 Taunt. 338. — 12. So a person who sells goods, to be paid for by a bill at four 
months, cannot sue out a commission of bankrupt until such bill has been given, or the 
four months are fully exjiired. 1 Camp, 335. — 1 3. Hence, too, a debt payable in future 
by the custom of trade, is insufficient. 1 Mad. 72. Ibid. Vide 1 Buck. 35. — 14. It 
seems doubtful whether a commission can be supported against any party but the accep- 
tor, before the bill is dishonoured. 4 Camp. 245. 6 T. R. 59. Vide infra, (d). — 15. A 
bill or note due before*, but indorsed since the bankruptcy. Is sufficient. 1 P. Wms. 783. 
Cookc,2l. lAtk.73. Wils. 135. Cooke, 19. Vide 7 T, R. 498. 13 East. 2 17. 1 Rose, 20. 
2 Str. 949. — 16. A. purchases coals of B. and agrees to give him a bill of exchange for 
part of the purchase money, payable at two months. Afterwards A. sends to B. a paper, 
purporting to be a bill accepted by him, with a blank left for the name of B. as the 
drawer ; B. keeps the paper, but docs not fill up the blank till after he had sued out a 
commission against A. Held, that the bill did not constitute a valid petitioning cre- 
ditor’s debt; and that B. having elected to keeji the bill, eouUl not prove his debt as 
petitioning creditor, for goods sold and delivered. I Buck, 34. — 17. A judgment for 
damages in a suit car contractu, is insufficient by relation to the verdict. 14 East, 197. 
16 Ves. 256. — 18. If the trustees under a marriage settlement transfer-stock, with the 
privity of the husband, into the name of the wife, and the wife afterwards sell out the 
stock, and permit her husband to receive the proceeds, it seems that the trustees may 
be petitioning creditors ijn a commission against the husband, from the time of the sale 
by the wife, and receipt of the proceeds by the husband ; but not from the time of 
their transfer to the wife. 1 Mont. 21. — 19. A creditor by simple contract may pe- 
tition, notwithstanding acceptance of a bond after a secret act of bankruptcy. 2 Str. 
1043. Annaly, 267. Peake, 64. B. Sc P. 582. 1 V. & B. 212. 1 Rose, 288. 2 M. & 

S. 123. 2 Rose, 4. ; see Dallas’s American Reports, 380. — 20. Notwithstanding the 
St. 46 G. 3. c. 135. the debt must have existed at the period of the act of bankruptcy. 
1 Camp. 489. See 14 Ves. 80. 83. 1 N. R. 263. — 21. Even previous to the statute it 

was sufficient if the debt vested before the commission was sued out. Cooke, 24. — 


22 . 4 


* Which circumstance seems to be Immaterial, i Mont. 28. n. (1). 
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And before the commission granted, the creditors petitioning sha/i 
give bond to the lord chancellor, &c. of 200/* penalty, on condition, 
Slat they prove (n) their debts, and the party a bankrupt ; and on 

failure, 

as. A debt contracted after the arrest, and before the expiration of the two months, 
is not sufficient. 1 Mont. 26. n. (a). Whitm. 22. — 2.J. But commishion supjiorted 
upon a debt, for which judgment was obtained pending the two months imprisonment. 

1 V.&B. 211. 

Sixthly — Of the sufficiency and insufficiency of debts quasi discharffcd. 

1. On the dishonour of an accommodation bill taken in payment, the original debt 
revives; nor is notice of dishonour requisite, l T. R, 405. — 2. If a debtor for 
goods sold give a bill for his debt, which the creditor discounts, and upon its being 
dishonoured when due after the bankruptcy, he pay it, he may issue a commission 
upon the debt for the goods. 1 Mont. 27. — 5. But an execution against the person, 
discharges the debt. 1 Str. 653. 1 Atk. 141. 8 T. R. 125. l B. & P. 502. i T. R, 

557. Ibid. See Cullen, 70. 4 £sp. 194. — 4. Though the proceeding under a judg- 
ment, not against the person, has no influence. 4 £sp. 194. 

Seventhly — Of the suffiiciency and irisufficiency of debts barred by the statute of iimita- 

Hons. 

1. A debt barred by the statute of limitations, will support a commission against 
third persons ; but the bankrupt, it seems, may supersede it, unless he waive the objec- 
tion by submitting to the commission, or by any other acknowledgment of the debt. 

2 Str. 974. contra, Mosely, 57. 5 Burr. 2628. Cooke, 11. 1 T. R. 405. 15 Ves, 

491. — 2. If, however, a commission issue upon a debt barred by the statute of limi- 
tations, and the person against whom it issues does not submit to it, or if he submit no 
farther than he is compelled, or if he waive the objection ; a creditor may, as it seems, 
avmil himself of the objection, with a view to take out another commission uf>on an- 
other debt. 15 Ves. 494. 

Eighthly — Of the sufficiency and insufficiency of debts merged by a defective award. 

If a debtor submit to arbitration all matters in difference between him and a credi- 
tor; and under this arbitration an award is made which is in force, though upon its 
face the award is bad, it seems the creditor cannot issue a commission upon the original 
debt, when after issuing it, the award is made a rule of court, and no application made 
to set the award aside. 1 Mont. 24. 

— Of the sufficiaicy and insufficiency of debts by award, pending a biU to set it 

aside, 

A bill to set aside an award upon which the debt arises, has no influence, l Aik. 
340. 

Tentldy — Of the sufficiency and insufficiency of debts forfeited by compounding with 

bankrupt. 

The commision seems to be supersedeable only, not invalidated, by the petitioning 
creditor compounding with the bankrupt. 4 Bsp. 104. 

(«) The doctrine respecting the proof of petitioning creditor’s debt, may be treated 
with reference to proceedings, First, before the commissioners: Sccotidly, on other 
occasions; and First, with reference to proceedings before the commissioners \ — 1. He 
need not prove a debt similar in its nature or amount to that upon which he strikes 
the docket 1 V. & B. 215. — 2. The proof may, under circumstances, be by affida- 
vit. 1 Buck. 47.-5. One partner may prove for all. 19 Ves. 291. — 4. The proof 
must be at a public meeting. 2 V. & B. 574. Queried by Mr. Montague, 1 vol. 72. 
n, {p),— Secondly ^unth reference to proceedings on other occasions, — 1. An entry in a 
tradei^s book, ma^ some months before an act of bankruptcy, is pnnid facie evidence 
of a debt subsisting at the time of the bankruptcy. 2 Camp. 49. Ilardw. 578. — 

So a promissory note bearing date before the bankruptcy, is primd facie evidence 
of a debt precedent to bankruj)tcy. But no letter or declaration of the bankrupt, after 
the bankniptcy, is admissible in confirmation of the date. 1 Stark. 177. — 5. When 
the debt is upon a bill of exchange, and the commission is against the drawer, there 
must be evidence that it was Indorsed to the petitioning creditor, before the commis- 
sion issued. 4Csmp. 245L 6 T.R. 59.--»4. Therefore^ wlicrc the debt is a bill 

drawn 
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failure, the bond shall be assigned for the benefit of the party grieved, (o) 
So by the st. 5 Geo. 24. {p) 

The 


drawn by the bankrupt in favour of A., and indorsed to the petftioning creditor, it 
must be shewn to have been so indorsed before the suing out of the commission, 4 
eSmp. 245. — 5. If^the debt be [proved to have once existed, its continuance will be 
presumed. 2 Camp. 50. — 6. Senible, that upon a sale of goods for present bill, the 
jury may in some cases presume, that a bill has in fact been given. 6 £sp. 55, 

9 East, 498. — 7. If, after the death of a testator, his business is carried on, and a debt 
contracted, and the debtor acknowledge that he is indebted lOOL to the executors; 
this is not sufficient evidence of a debt to all the executors, without shewing that they 
all assented to carrying on his trade. 1 Stark. 2t3. — 8. The petitioning creditor^ 
debt is sufficiently proved by entries in the bankrupt’s books, posted by himself before 
the act of bankruptcy. 1 Camp. 376. — 9. But an account signed by a bankrupt, is 
not evidence of his petitioning creditor’s debt, without extrinsic evidence that he 
signed it before his bankruptcy. 4 Taunt. 560. — 10. An acknowledgment by the 
bankrupt, made upon the day the act of bankruptcy was committed, or at any time 
before the issuing of the commission, is sufficient evidence of the petitioning creditor’s 
debt. 1 £sp. 168. And sec 13 East, 213. 214. 2 H. B. 279. — 11. Unless upon an 
attested instrument, when the subscribing witness must be called. Dougl. 216. 

5 T. R. 306. — 12. In an ac^tion by the bankrupt against tlic petitioning creditor, to try 
tlie validity of the commission, proof that the bankrupt ana the petitioning creditor 
attended the second meeting of the commissioners, and discussed before them the debt 
due to the petitioning creditor, and produced their accounts; and that the bankrupt 
Greeted to part of the petitioning creditor’s account, and the commissioners ticked 
on such items in it as they allowed, and struck a balance of 169/., was held evidence 
for the jury to imply an admission by the bankrupt, from his own conduct and demea- 
nour before the commissioners, that such a balance was due, but not of an adjudica- 
tion by them by their own authority as commissioners, or of an award made by them 
as arbitrators. 2 M. & S. 265.^ 1 3. The assignees must prove the petitioning creditor’s 
debt, by the same evidence which must have been produced in an action against the 
bankrupt. B. N. P.37. Dougl. 216. — 14. Where in an action by assignees, the 
defendant gave no notice under stat. 49 Geo. 3. c. 121. s. 10. of his intention to dis- 
pute the petitioning creditor’s debt, the debt is sufficiently proved by the deposition 
of the petitioning creditor himself^ appearing upon the face of the proceedings; 
though if such notice had been given, he would not have been n competent witness to 
support the commission vivdvoce, 2 Camp. 493. — 15. An admission made by a pe- 
titioning creditor of the nature of the claim upon which he has in fact sued out a com- 
mission, may be given in evidence for the purpose of invalidating the commission in a 
collateral action. 6£sp. 121. — 16. And in an action against the sheriff’ who is in- 
demnified by the assignees, declarations by the petitioning creditor that his debt is 
less than lOO/., is admissible. 4 Camp. 38. 

(o) 1. The bond must be given by the petitioning creditor. 5 Ves. 554. — 2. Hence 
it cannot be given by the solicitor to a comtnision issued by nri infant. 3 Ves. 554. — 
.7. When a husband and his wife are petitioning creditors, the bond must be given by 
the husband. iM. &S. 176. — 4. One partner may execute the bond for all. 
Cooper 99. 2 Rose, 172. 19 Ves. 291. See 2 Rose, 174. — s. The assignment is 
restricted to the case of malice, ll Ves. 415.— 6. And was refiised in a case of 
strong suspicion only. Ibid. — 7. A creditor aggrieved by the issuing of a fraudulent 
commission, is not entitled to an assignment. 2 Mad. 1, accord, 3 East, 22, contra, 
— 8. The assignee must elect between the bond and an action upon the case. Swanst. 
20. — 9. The assignees of the bond is entitled, under a general assignment, to recover 
the whole penalty. 7 T. R. 300. 3 East, 23. — 10. And where the chancellor di- 
rected that a sum received by the petitioning creditor of the bankrupt be refunded 
to an assignee under a second commission, and further ordered, that the bond be 
assigned to such assignee; held that the assignment of the bond could not be consi- 
dered merely to enforce payment of the sum to be refunded. 3 East, 23. — 1 1 . Where 
the commission is superseded, and the petitioning creditor’s conduct, though improper, 
is not such as will justify an assignment, the bond will be ordered to stand as a security 
for the costs. 14 Ves. 600. — 12. The assignment is conclusive of malice. Swanst. 
25. 1 1 Ves. 415. 7 T. R. 301. 

(p) These are miscellaneous points relative to the rights, duties, and liabilities of 
the petitioning creditor: — 1. The petitioning creditor is pledged to the validity of the 
commission, and to every act that is necessary for its preservation, 2 Rose, 186. 386. 

— 2, He 
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The commission ought to be granted de jure^ upon the petition of 
creditors, &c. 2 Ca. Cha. 191. 1 Ver. 153. (?) 

But 


— 2. He should be assistant to the commission in all its stages. 2 Rose, 386. — 

3. Grounds of Lord Rosslyn*s general order of 26 Nov. 1798, that the petitioning 
creditor shall attend in person at the opening of the commission. 17 Ves. 415. — 

4 . His attendance, however, may, under circumstances, be dispensed with. 8 Ves. 

318. — He must furnish the assignees with the necessary evidence to support the 
commission. 2 Rose, iss. 386. — 6. And hence is responsible for the production 
of a bill of exchange, upon the direct proof of which his debt was established. 2 
Rose, 386. — 7. Until tlic choice of assignees, the petitioning creditor must prosecute 
the commission at his own expcnce, which cxpence is reimbursed out of the first 
monies or effects received by the assignees. Stat. 5 Geo. 2. c. 30. s. 25. — 8. And as 
by this statute he is made solely liable to the payment of the expcnccs ; when there- 
fore he is appointed co-assignee, an action for tliese cxpenccs will not lie against all 
the assignees jointly. 2 Camp. 275. — 9 . The general rule is, that the petitioning 
creditor, and not the solicitor he employed, is liable to the messenger under the com- 
mission for his fees; it being known that the solicitor acts not as a principal but as an 
agent only, and the messenger having the means of ascertaining who the petitioning 
creditor is. 2 M. & S. 438. Holt. .376. — 10. An exception to this rule happens, 
where the solicitor agrees with tlie petitioning creditor to work the petition for a gross 
sum; when having received sufficient to cover the messenger’s demand, he is liable to 
him as for money liad and received. 2 M. &S.438. — 11. He is also only liable to 
the messenger for necessary expences, except by special contract. 1 Stark. 363. — 
12. Therefore costs of messenger’s journey to the Isle of Man, arc not recoverable 
against petitioning creditor, without a special contract. 1 Stark. 363.-— 13.^ Expences 
of a previous separate, superseded for a joint, commission, arc to be paid, and out of 
the joint estate. 2 Rose, 26. — 14. Though petitioner had notice that a docket was 
struck against all the members of the firm. 1 V. B. 61. 1 Rose, 434, — 15. Unless 

it was issued against good faith. I V. & B. 61, 1 Rose, 423. 454. — IG. On his de- 
claring his own commission to be invalid, he was made liable for the costs of inquiries 
occasioned thereby. 2 Rose, 386. — 17. Upon suspicion of collusion between bank- 
rupt and petitioning creditor, to invalidate the commission, the bill of exchange upon 
which it issued will be ordered to be deposited with the secretary of bankrupts, not to 
be produced except for some legal purpose. — 18. If between the time of striking the 
docket, and the time of sealing the commission, the creditor receives from a surety 
such part of his demand as to reduce it below lOO/., the commission cannot be sup- 
ported, I Mont. 29. — 19. But composition after u docket struck, not followed by a 
commission, is not within the statute. 15 Ves. 472. Vide 3 Ves. 349. 15 Ves. 462. 

— 20. The debt is forfeited as well under a commission Ibunded upon any other act 
of bankruptcy, as upon that particular species created by this siatutc. Cox, Gl. — 

21. And the whole, though the composition extends to part only. Cox, 61. — 

22, The knowledge of two or three creditors, will not save a forfeiture. 15 Ves. 

461. 1 Buck, 108. 

1. The commission must, under the general order of the 29th December, 1806, 
be sealed at the first public seal, though within the seven days. 19 Ves Gl. 1 Rose, 
255, -- 2. It may be scaled in the night to prevent an extent. 14 Ves, 8 7. — .5. The 
commission is to be accounted sealed from the delivery only. 1 V. & B. 39. — 
4. And is inoperative before delivery. 1 Rose, 380. 1 V. & B. 39. — 5 . But de- 
livery to a messenger is in effect to the party. 1 Rose, 380. 1 V. & B. 39. — 6 . The 

bankrupt m^ be culled in the commission by the name himself has used. 2 Rose, 25 
Sed vide 2 Rose, 246. — 7. Or by the name he once went by, though since disused. 
5 Camp. 256. — 8. The variation of a letter in his name is fatm. 1 Rose, 314. 
2 Rose, 246. — 9. Unless the altered name is idem sonant, 2 Rose, 20 . Sed vide supra. 
— 10 . Order for a commission, with an alias in an urgent case. 19 Ves. 277. (the 
names, however, were id, son,) — 11 . He may be described as he is well known. 
2 Mad. 11 . — 12 . Dealer and chapman” is a sufficient description. 2 V. & B. 400. 
or waterman.” 2 V. & B. 599. supported as they are by the general statement of 
gaining his livelihood by buying and selling. Vide 2 Mad. 13. n. Ibid. — 13. His 
place of residence should be correctly described. 1 Mont. 78. — 14. To support a 
joint commission, each member of the firm must become, and be declared, bankrupt. 
,1 Atk. 97. 1 Cooke, 7. — 15. For, if a number less than the whole become, or are 
meant to be made, bankrupt, separate commissions against each individual proposed, 
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we requisite. 3 T. R- 770. — 16. Hence a Joint commission against a firm of two 
pattners, of whom one is an infant, 4 Ves. 163. 6 Ves. 440. or resides abroad. 

6 Ves. 434, is improper. — 17. The death of one of the firm after a joint commission 
taken out, is no objection to its proceeding. ^ Forr. 184, i Vern. 154. — is. But a 
eommission against two, of whom one is dead, is a nullity. Ibid. — 19. Arrangements 
were made in a case of several commissions (joint and separate) upon the bankrupty 
of several firms also United. 1 V. & B. 160. — 20. A commission against A., describ^ 
as^a partner with B., is separate. Cox, 308. — 21. Now the joint commission alone 
stands, and is made subservient to the purposes of the separate. 2 Ves. jun. 69. 
15 Ves. 115. — 22. Where there are co-existing commissions, that will be supported 
which is the most convenient. £x parte Layton, 6 Ves. 434. — 23. A docket struck^ 
but no commission issued thereon, shall not prevent a commission by another creditor^ 
applying in not less than four days. By order of 1 2 Feb. 1774. — 24. Qucry^ if this order 
can be strictly acted up to ; the practice opposing it, and there being danger of fraud. 
6 Ves. 429. — 25. See as to the practice where the fourth ds^y after docket struck is a 
holiday. 12 Ves. 418. — 26. Commission to be executed in London, supersedeable 
for want of prosecution, after fourteen days ; country, after twenty-eight days, from 
its date. Order of 26th June 1793.-— 27. And the practice is invariable to supersede 
aipon the 30th day, upon an application made the 29th, unless previous notice upon 
the 29th, of the adjudication. 2 Rose, 190. — 28. Proof of the act of bankruptcy 
warranting adjudication ; a sufficient proceeding within the order, l V. & B. 78. — 
29. And notice that first commission is to he proceeded in, prevents second. 1 Rose, 85. 

— 30. Necessity, or circumstances, are an implied exception to- the order. 7 Ves. 135. 

1 Rose, 380. 1 V. & B. 34. 3 Rose, 319. — 51. But the strongest proof of their 

existence is requisite. 1 V. & B. 43. 1 Rose, 380. — 32. The case where through 

some misunderstanding the fees were not left, and the directions given not complied 
with. 1 Rose, 162. — 33. The case where this happened through mistake of solicitor’! 
clerk. 1 Buck, 1. — 34. The case where through neglect of the bankrupt office clerk, 
the entry was not made. 2 Rose, 323. — 35. The commission is not superseded till 
the supersedeas issues. 6 Ves. 429. — 36. And second commission is not of right, so 
that first, even though superseded, may revive. 1 Rose, 380. — 37. The first cannot 
be superseded without petition, and the writ issuing; a note of what has passed uhder 
the first, must be sent to the chancellor ; affidavit that adjudication within the time 
does not appear from the Gazette, is sufficient presumptive evidence. 1 V. & B. 34, 42. 

— 38. After a commission sealed, three commissioners are to be summoned, by a 

messenger, to open it. These, upon meeting, reciprocally qualify each other, by alter- 
nately administering the oath prescribed; and then proceed to examine the proof of 
petitioning creditor’s debt. — 39. The commission ordered to be opened after delay, 
the delay arising from the bankrupt. 3 V.& B. 174, — 40. Neither the plaintiff’s nor 
defendant’s bankruptcy, pending a suit at law, abates it. 2 Wils. 372. Vent. 193. 
5 Mod. 38. 2 Wils. 538. 1 T. R. 463. 2 T. R. 45. 3 T. R. 437. 2 Anst. 977. 

18 Ves. 426. — 41. Hence, if it happens before judgment, the suit must proceed to 
judgment in the bankrupt’s name. 1 T. R. 463. 1 5 East, 622. — 42. And in the case 
of plaintiff’s bankruptcy between interlocutory and final judgment, final judgment 
may be entered and execution sued, either in nis name, or there having been no pro- 
ceeding by bankrupt upon the interlocutory judgment, 1 T. 11. 463. 15 East, 622. 

(preceded by a scire facias) in the names of his assignees. 2 Wils. 358. 3 T. R. 437. 

— 43. And should assignees, after declaration, commence a new action, and arrest 
defendant (which, being before interlocutory judgment, is regular, Tidd’s ]?ract. 185.) 
court will not discharge his bail in the first. 15 East, 622. — 44. The plaintiff’s 
bankruptcy pending a suit in e<;uity, does not abate it. 1 Atk. 263. 1 Dick. 348. 
Cooke, 545. 2 Anst. 460. n. 1 Atk. 263. Ibid. 4 Ves. 387. accord, 2 Anst. 458. n. 
1 Atk. 263. n. contra, — 45. And an order for dissolving an injunction nisi will, unless 
cause be made absolute, notwithstanding plaintiff’s bankruptcy. 1 Atk. 263. — 

46. But chancery and exchequer practice differ, in that by the former the suit becomes 
defective, and assignees roust be made parties by bill, or supplemental bill in nature 
of revivor; or bill will be dismissed. 4 Vhs. 387. and with costs, is Ves. 426.-— 

47. Though in a case of small value, money ordered by decree to plaintiff^ was, upon 
his bankruptcy, paid out to assignees on their and his joint petition. 2 Bro.'322. — 

48. Bankruptcy of defendant is no abatement. 2 Anst. 458. — 49. And plaintifif^ 
therefore, cannot dismiss his bill without costs. 2 Anst. 458. — 50. A decree for a 
receiver is not superseded by a commission. 3 Atk. 564. — 51. An executorship, with 
which a bankru;)t happens to be invested, is untouched by his bankruptcy. 1 Atk. 101 
-^52. Equity will not interfere to restrain the bankrupt from recovering his property, 
when the comniission is not proceeded in. Cox. 24. — 53. A commission distmguished 
from, or assimilated to, an execution. See i Vern. 153, 1 Atk. 67. 1 W. 2 Ves. 68. 
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But a commission, granted (r) before an act of bankruptcy is com- 
pleted, will be void : as, after an arrest and imprisonment, and within 
two months after the arrest. 1 Sal. 111. (s) 

By the st. 21 Jac. 19. no purchaser shf^ be impeached, &c. unless 
a commission be sued within five years after he becomes bankrupt. Vide 
post, (D 18.) ^ ^ 

And therefore, the commission ought to be granted within five years 
after the act of bankruptcy. Semb. 1 Lev. IS. 1 Ver. 153. 

But if there are several acts of bankruptcy, it may ber granted within 
five years of the last act. R. 1 Lev. IS. 

So it must be granted during the life of the bankrupt, and not after- 
wards. 2 Ca. Ch. 14*3. 192. 1 Ver. 153. 

So by the st. 7 Geo. 31. a creditor on a security not due before the 
party becomes a bankrupt, shall not be a sufficient creditor in respect 
of such debt, to join in a petition for a commission of bankruptcy, until 
sucli time as his debt becomes actually due and payable. 

(D 2.) Who shall take advantage of the commission. 

By the st. 1 Jac. 15. in four months after the commission, and until 
distribution, &c. any creditors of the bankrupt may join with the credi- 
tors who sued forth the commission, those so coming in contributing (/) 
to the charges of the said commission, and if the creditors come not in 
within four months, then the commissioners have power to distribute. 

And all the cr^itors may come in before {u) distribution made, 
though four months are passed. R. Hutt. 38. 

So by the st. 7 Geo. 31. a creditor, whose bond, bill, note, &c. 
taken on sale of goods, is payable at a future day. 

' And till the four months arc passed the commissioners cannot make 
distribution, though tliey may sell and prepare for a distribution pre- 
sently upon execution of the commission, within tlie four months. 
R. Hutt. 37. 


S Ves. 239. 16 Ves. 494. 17 Vcs. 251. 408. 1 V. & B. 66. 3 V. & B. 107- 

16 East, 230. — • 54. A mistake may be corrected before the commission has been acted 
upon. 10 Ves. 286. — 55. But not afterwards, lo Ves. 286. 13 Ves. 525. — 

56. Even to correct a clerical error, 190. — 57. Alteration in the description of a bank- 
rupt, refused. 9 Ves. 207. — 58. To correct a wrong Christian name, a new docket, 
•bond, and re-swearing of the aflidavit, ordered. 1 Rose, 85. 18 Ves. 480.— 59. Alte- 
ration of the teste, and re-scaling of commission acted upon, to let in a subsaquent' 
•act of bankruptcy, refused'. 1 Rose, 228. 18 Ves. 480. 

(r) 1. If the act of bankruptcy is complete before the commission is sealed, thougk 
subseejuent to the docket, it seems sufficient. 14 Ves. 80. 1 Ves. J. 51. — 2. At least a 
commission may be supported upon an act of bankruptcy,by lying two months in prison, 
upon a docket struck before the two months expire. 1 Ves. J. 51. 

(t) Nor is the commission rendered valid by the party’s continuing in prison during 
the remainder of the two months. 4 Esp. 221. 8 T.R. 507. SedvidcBea. L M. 
'498. 2 Show. 509. 512. 14 Ves. 80. 83. 

(0 Creditors may prove without paying contribution. Stat. 5 Geo. 2. c. 30. s. 25. 
(a) If a creditor make oath of a certain sum being due to him, he ought to be ad- 
mitted to prove to that amount for the purpose of choosing assignees, for the account 
may afterwards be fully investigate ; unless there appear to the commissioners to be 
bny reasonable objection to the fairness of the debt, and then the commissioners must 
only suffer the cr^tor to claim, till he makes out his demand to their satisfhetion. 
I Atk. 70. 
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And it is sufficient that the creditors offer to be joined and contri- 
butory to the charge, without tendering any particular sum. Hutt. 38* 

So, after a distribution of j^art^ any creditor paying contribution may 
come in for that which remains. R. 2 Ca. Ch. 154>. 

But an offer of creditors to join with those that procured the com- 
mission, is not sufficient, without an offer also to be contributory to the 
charges. 11. Hutt. 38. 

• And the charges comprehend all cxpences of the execution and de* 
fence of the commission^ as well as of the issuing. Hutt. 38. 

And if the creditors refuse, or neglect to come in before dislribution 
made after four months, they shall not be afterwards aided. R. 
2 Co. 26. b. 

And if distribution be made after the four months of part oiily, the 
other creditors come too late. II. Hutt. 38. R. cunt, that iliey do 
not come too late for the residue. 2 Ca. Ch. 154?. (a:) 

And they ought to take notice of the commission, it being of record, 
2 Co. 26. b. 

(D 3.) Who are creditors. 

By the st. 21 Jac. 19. (though not by the st. 13 El. 7. and 1 Jac. 15.) 
alien creditors shall have the same benefit of a commission of bankrupt, 
as a subject or denizen. 

And by the same statute, every creditor (j/), having security for his debt 

by 


(.r) 1 . Proof, after dividend, will be admitted, and satisfied before a farther dividend, 
if the delay is accounted for. 1 Sch. & Lef. 242. 1 Mad. 600. 1 Atk. 20S. 2 Bro. 

50. 2. It seems that the regular mode of being admitted to receive former dividends, 

is by petition to the Lord Chancellor. But it the assignees pay former dividends 
without an order, to any creditors who have omitted to prove until after a dividend, 
they must pay all such creditors in the same manner. 2 Bro. 50. — 3 . It was for- 
merly considered, that after distribution actually made of any part of a bankrupt’s 
estate, creditors could not be admitted to prove their debts, unless under particular 
circumstances. Hob. 287. Hutt. 38. Good. 43. — 4. But since the alterations made 
by later statutes, as to the time and manner of making a dividend, except where there 
has been gro^:^ laches, a creditor will be permitted to prove his debt at any time, as long 
as any thing remains to be divided. 1 Atk. 208. — 5. Where a landlord distrained 
for rent, and fifteen years after the date of the commission, when the assignees and 
bankrupt were dead, applied to be admitted to prove a debt, which depended upon an 
account said to be settled between him and the bankrupt ; the Lord Chancellor, in 
consideration of the length of time, and circumstances of the case, dismissed the pe- 
tition. 1 Atk. 111. — 6. ft is the practice without an order, to permit creditors to prove 
at a meeting to declare a dividend, and in the first place to direct them to be paid 
equal to those who had proved before, and then to direct a general distribution ot the 
residue. Co. Bt. Laws, 521. 

(y) 1. Though surety had become liable before, yet if he had not paid till after the 
principal’s bankrimtcy, he could not have proved. Barnes, 1 13. 3 Wils. 262. Blk. 794. 
Cowp.525. IT.R.599. 7T.R.364. 1 Bro. 384. 5 Wils. 13. Blk. 839. 3 Wils; 346. 
3 Wils. 528. DougL 166. 1 Atk. 130, 1 H.Bl. 640. 4 T. R. 714. 4 M.& S.333. 

— 2. Unless the surety had taken from the principal a counter security, payable abso- 
lutely at a day certain. Cooke, 157. 2 H. Bl, 570. Cooke, 158. 2T. R, lOQ. 
Id. 640. 7 T. R. 97. — 3. Which right of the surety to prove upon his counter 
security, was subsequently confined to where the surety applying to prove had taken 
' im his own bills, or paid the original debt, if upon bond, so that the bankrupt's estate 
sSould at all events be exonerated from the original debt. Co. Bt Laws, 149. 161. 
and Me 4 Ves. 385. — 4. And where the counter security was conditional, and not 
forfeited before the bankruptcy, he could not have proved at all. 2 T. R. 640. 
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S Str. 1160* --5. SeeuMf had it been forfeited. 5 Bro.'Att. 7 T. R. 97.-6. But 
now, sureties for bankrupt paying debt after commission issued, m^ prove under it, 
or if the creditor has proved, they may stand in his place. Stat. 49 Geo. 5. c. 121. s. 8. 

— 7. The surety as well as principal in the grant of an annuity, is within the 
49th Geo, 3. c. 121. s. 17. .4 Taunt. 90. But see 4 M. & S. 333.-8. When the 
creditor had proved under the commission before he called upon the surety, the surety 
had an equitable right to stand in the place of the original creditor, and receive 
dividends upon such proof.' 2 P. Wms. 89. 1 Atk. 129. 6 Ves. 285. Co. Bt. 
Laws, 210. — 9, And upon a bill filed by a suret 3 r in a bond against the oblfgee, to 
compel him to prove under the commission against the obligor; the court ordered 
the defendant to prove, upon the plaintiff’s bringing the money into court. Co. Bt. 
Laws, 211. — 10. And where the nolder of n bill proved it under a commission against 
the person who ultimately ought to have paid it, before he called upon the surety, and 
he received either the whole, or a part of the debt from the surety ; the court gave 
the surety the benefit of the holders proof under the commission. 2 P. Wms. 89. 

1 Atk. 129. 6 Ves. 295. Co. Bt. Laws, 210. — 11. But this equity of the surety to 
stand in the place of the holder of the bill, will not be permitted to operate to the 
prejudice of such creditor, if he has any other distinct demand upon the bankrupt’s 
estate ; and therefore any diminution of nis dividends upon such distinct debt, occa* 
sioned by the surety’s standing in his place, and receiving dividends upon .such first- 
mentioned debt, must be made good to him by the surety out of such dividends. 

S Ves. 243. — 12. Proof by the creditor on behalf of the surety allowed, surety having 
paid. 6 Ves. 646. — 13. Proof by the creditor on behalf of the surety, having paid, 
may be compelled, lo Ves. 414. — 14. But a person liable with others upon a bill of 
exchange, cannot raise that equity by payment subsequent to the proof or the holder, 
until he has received 20^. in the pound. 10 Ves. 414. but now vide supra. — 15. The 
debt of a surety, payable after the issuing of a commission against him, may, by virtue 
of stat. 7 Geo. 1. c. 31. be proved under it. He will therefore be discharged from the 
debt by his certificate. 1 T. R. 17. — 16. A. in consideration of l/. 10^. 7d. received 
of B., undertakes in writing to make himself liable for the due payment of a note upon 
which C. was then indebted to B., and B. thereupon consents to furnish C. with more 
goods ; and then A., before the note was due, becomes bankrupt. Held, that A.’s 
undertaking was intended as a collateral engagement only, in case C. should not pay 
the note when due; and therefore was notprovcable. Cowp. 460. — 17. Debt accrued 
by default! after bankruptcy of surety, is not provcable- 15 Ves. 286. — 18. Hence, 
where a bond conditioned for the repayment of money by a principal and surety, has 
not been forfeited till after the bankruptcy of the surety, the debt cannot be proved. 
Dougl. 160. — 19. Proof by acceptor of accommodation bill as a party liable, within 
stat. 49 Geo. 3. c. 121. Rpsc, 4o. — 20. Proof by drawer of bill as a party liable, 
within stat. 49 Geo. .3. c. 121., from being first liable by the real nature of the tran- 
saction. 3 V. & B. 40. — 21. Proof by a partner as a party liable, within stat. 49 Geo. 5. 
c* 121. 3 V. & B. 31. — 22. A. and B. are partners, they agree to dissolve partner- 
ship, and B. covenants to indemnify A.ag£unst all demands owing from the partnership. 
B. becomes bankrupt. A. is obliged to pay a debt owing from the partnership ; but 
he may, if he pleases, come in under B.’s commission. Clearly as tne law stood be- 
fore stat. 40 Geo* 3. c. 121. s. 8. B.’s certificate would not have barred A.’s claim, 
since the payment by him having been made after the bankniptcy, he could not have 
proved under tlie commission : but that statute has provided, that ‘‘ where, at the 
lime of issuing the commission, any person shall be surety for, or be liable for any 
debt of the bankrupt, it sliall be lawful for such person, if he shall have paid the debt, 
nlthough he may have paid it after the commission shall have issued, to prove his de- 
mand in respect of such payment, as a debt under the commission ; and every person 
obtaining his certificate shall be discharged of all demands at the suit of such person,” 
&c. &c. Held, that B. is discharged under the statute, for either, 1. The statute con- 
templates equitable as well as legal liability; if so, then A. was surety for B., since, 
though at law A. was liable as well as B., yet in equity B. was liable alone, and A. was 
surety for him. 2. Or, the words liable for any cfebt of the bankrupt,” arc large 
enough to comprehend this case. 2 M. & S. 195. 2 Rose, 47.— 23. A bail-bond to 
the snerifi^ forfeited before the bankniptcy, is provcable. 1 Cowp. 25. — 24. if 

not forfeited until qfifr the bankruptcy. 1 Burr. 436. — 25. A. becomes bail for B. ; 
A. cannot prove as a creditor under a commission of bankrupt against B., till A. has" 
actually paid the debt ; and if B.’8 act of bankruptcy be prior of A.’s paying the debt, 
he cannot prove at all. 3 Wils. 262. 2 Blk. 794. — 26. Debt and costs on bail-bond 
(though increased by two writs of error) paid for a bankrupt on a promise of indemnity, 
not covered by the commission of bankrupt, the same not being paid dll rafter thi 
bankruptcy, though judgment on the bail-bond was had before. 2 Blk. 794.' 3 Wls. 262 . 
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by judgment, statute, recognizance, specialty, &c. whereof no execution^ 
or extent is served, and executed before (z) such time as he became^ 
bankrupt, shall be relieved, &c. 

And every creditor having security for his debt, or having no se- 
curity, &c. or having made attachment of the goods of the bankrupt by 
the custom of London, or elsewhere* (a) 

If 


—27. Bail are not to be considered as sureties for, or as liable for the debt of a bank- 
rupt, within 49 Geo. 5. c. 121. s. 8. 2 Mars. 192. 6 Taunt. 329. — 28. The assig- 

nee of a judgment creditor may prove under stat. 49 Geo. 5. c. 121. the credit arising 
from payment since the bankruptcy, of bills accepted for bankrupt’s accommodation. 

1 Rose,* 4. 7 Ves. 245. 

(a) 1 P. Wms. 91. 737. 

(a) 1. Proof allowed only for the debt itself, upon the bankrupt’s own security. 

6 Ves, 449. 600., and sec 15 Ves, 472. — 2. On proof by creditor holding security, 
the security is never deducted, unless it he upon the bankrupt’s property. 1 Rose, 76. 
18 Ves. 65. — 3. Rule that security shall be sold before proof, will be cautiously re- 
laxed ; and, in this respect, the general benefit of creditors, and amount of the debt, 
are material circumstances. 2 Rose, 63. 1 V. & D. 518. — 4. Proof allowed, without 
delivering up assignment of premises bv third persons as sureties. 3 Mad. 373. — 

5. Proof allowable to full amount of third person’s security, though it exceeds the debt, 
so as only 20^. in the pound is received. 6 Ves. 449. 600. — 6. Proof allowable to 
full amount of each of several securities by third persons. 18 Ves. 65. — 7. Creditor’s 
proof upon retaining property, not to be refused because thereby enabled to elect him- 
self assignee; if he does so, he will be removed, upon a prompt application. 1 Rose, 324. 
— 8. If a security is deposited by a debtor generally to indemnify his creditor for a 
balance then due, and tor such sums of money as shall be advanced to him, and at 
the time of the bankruptcy of the debtor, the creditor has two demands, the one 
proveable under the commission, and the other not ; he may apply his security in the 
first place, to reduce that demand which is not proveable under the commission. Co. 
Bt. Laws, 124. Id. 126, 6 Ves. 94. — 9. If a creditor obtains goods from a bankrupt 
a few days before he fails, and on suspicion that he was about to do so ; he will not be 
allowed to retain the goods, and to prove for the residue. 3 Bro. 46. — 10. Where a 
person takes a bill without the name of the party from whom he receives it, it may 
be either as a pledge, or a purchase, according to the agreement of the parties. If it 
is taken as a pledge, it must be sold ; but if as a purchase, it liquidates the debt to the 
full amount of the bill. Co. Bt. Laws, 124. 1 Ld. Raym. 442, 12 Mod. 241. 
Comyn’s Rep, 57. — 11. Difference between bills, and property whose value is only 
ascertainable by a sale ; creditor may take bills at their amount, and prove for defi- 
ciency. 1 Rose, 324. 1 V. &B. 280. 1 Rose, 325. — 12. If a debtor, by way of 

collateral security, delivers a bill of exchange or promissory note to his creditor, witli- 
out his name appearing upon the paper, it must be disposed of as a pledge ; and the 
produce applied to reduce the debt, the residue of the demand being only proveable 
under the commission. Co, Bt. Laws, 124. — 13. Bill drawn by vendee’s banker at 
three months, accepted before due, given by his order in payment ; upon bankruptcy 
of vendee, banker, and acceptor, bill, being a pledge, must be made available first 
against the estates of the two last. Cox, 194.— 14. Sale of mortgaged premises, 
and proof for deficiency, is provided for by the general order of 8th March 1794. 

1 Rose, 444. — 15. Sale ordered of lease not assignable, but assigned without licence, 
and proof for deficiency. 1 Rose, 432. — 16. If a creditor has a joint security from 
the bankrupt and another person^ he is not obliged to deliver up the security ; being 
entitled to recover what he can from the co-surety, and to prove the whole debt, or 
such part thereof as he has not received at the time of the bankruptcy, and reemve 
dividends under the commission upon the proof, provided he does not receive more 
than 20#.. in the pound upon the whole debt. 2 Atk. 527. l Atk. 109. — 17. Sale 
of a pledge of joint property does not prevent proof against the separate estates of 
the bankrupts, if there is no other joint property. 2 Mad. 262. — 18. When a credi- 
tor offers to prove a. debt, he is to swear whether he has a security or not if he has 
a several security, and insists upon proving, he must deliver up the security for the 
benefit of the creditors at large. 1 Atk. 104. — 19. Every security that a creditor has 
for his debt, must be produced at the time of his proving, when the coramissionera 
will mark them as having been exhibited. Co. Bt. Laws, 129.— 20. If the creditor 
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If an executor becomes a bankrupt (ft), the legatee {c) shall be a 
creditor. 

So, a surety for a bankrupt, who has paid the debt. R. 2 Cro. 127. 

Or, the bail for a bankrupt, who has paid the condemnation. 

Or, a debtee, though the day of payment is not yet come, (d) • 

So, 

bas a judgment, he ought to produce an office copy of the judgment to be exhibited ; 
for upon a petition to have the proof of a debt admitted, whicli the commissioners 
had rejected, because the creditor bad not an office copy of the judgment to exhibit, 
the petition was dismissed with costs. Co. Bt. Laws, 129. 1 Atk. 83. — 21. Permis- 
sion to a creditor whd had proved, and thereupon given up his security, to retract his 
proof, refused. 18 Ves. 290.— 29. A creditor holding security, has,‘ with a view to 
the choice of assignees, a right to have the security taken at its value, and to prove 
for the difibrence. l Rose, 322. — S3. If creditors abroad obuiin a priority of payment 
out of the bankrupt’s efiects there, by attachment or other process, and apply to prove 
there debts here ; they will not be permitted to come in under the commission on tlie 
same footing with the creditors in this country, unless they abandon their priorities ob- 
tained abroad. Doug* 161. 1 H. Blac. 665. Co. Bt. Laws, 301. 8 Ves. 82. — 

^4. If a landlord distrains for arrears of rent, and proves his debt under a commission, 
he must be put to bis election, to waive his proof or his distress. 1 Atk. 105. And 
Lord Hardwick intimated, that he considered the landlord was not barred of his 
distress by having proved under a commission ; that he might waive his t^roof after he 
had received a dividend, and upon refunding the dividend, be allowed to resort to 
hU remedy by distress ; for a landlord’s was a more favourable case than a com- 
mon creditor’s, who had often been allowed, upon refunding a dividend, to bring an 
action at law for his debt. — 25. If a creditor has obtained an unfair possession of the 
bankrupt’s property, his share of the dividend may be retained until he give<^ up the 
property. 3 Bro. 46. 

(6) 1. If the testator’s property cannot be distinguished from the bankrupt’s, proof 
must be made for the amount due to the testator’s estate, and in strictness u bankrupt 
ought to be mlmitted a creditor, for that which he is entitled to as executor, against 
his own estate; but the court will secure the property by ordering tlie dividends to be 

g rid into court, or the bank, subject to further order. 1 Atk. IS?. 2 Bro. 596. Co. 

t. Laws, 138. — 2. In some cases, a receiver has been appointed by petition to prove 
against the bankrupt’s estate, and receive dividends. 1 Atk. loi. Co.Bt. Laws, 137. 
But if the testator’s property is considerable, or it is necessary to ttikc an account of 
the assets, the creditors of the testator must proceed by bill. 2 Bro. 596. — 3. Proof 
by the bankrupt executor, allowed, in respect of assets exceeding what he was au- 
thorized by testator to trade with, i Buck, 202. Sec lo Ves. no. — 4. If a bank- 
rupt and another person are joint executors of a creditor ol' a bankrupt, and there is a 
suit pending in the ecclesiastical court as to the executorship' the solvent executor 
must prove against the bankrupt’s estate; but the court will. order the dividends to be 
paid into the bank, pending the contest in the ecclesiastical court. 3 Bro. 198.— 
5. Proof in respect of trust property continued by the bankrupt, as administratrix, 
in trade, allowed. The bankrupts were the administratrix and the partners who sur- 
vived testator. 9 V. & B. 414. — 6. Where K. and S., trustees of money in the funds, 
sold it out for the benefit of S., who died insolvent, and K. became a bankrupt; the 
Lord Chancellor held, that the person interested in tlie trust fund, might prove against 
the estate of K. the value of the funds at the time of the bankruptcy, althou^ 
estate of S. only wip benefited by the breach of trust. 3 Bra 196, — 7. Proof ^^nst 
huslxind of executrix allowed, he having admitted assets in answer to a bill filed against 
^em. I Sch. &Lef. 173, 

(c) 1. If a legacy be given to A., payable at 21, or marriage, with interest, it is a 
vested Ipgac^ ; and if the executor haviug the legacy in his hands becomes a bankrupt, 
the legatee may prove it under his commission. 9 Bro. 305.— 2. Proof by lega^ 
against the bankrupt executor, allow^ on behalf of self and others, without pr^ious 
application to commissioners, with direction to pay dividends into the bunk ; proof 
by executor having committed a devoMtavU, preclude. 2 Rose, 413. 

(d) 1. Debts not due at the time of the act of bankruptcy (now, at the date of the 
commission, by 46 Geo, 3, c. 135.) are not proveable. 2 B. & P. l . — 2 And the rule 
to decide whether a debt due from a bankrupt, accrued before the bankruptcy or 
meet is to consider whether the creditor could have enforced pajment bemre the 
bankroptcy. If he could not, the debtor is not dischamd by the certificate, l T. R. 
949. € Ves. 8 1 1 . — 3. A father, being tenant for life oran estate, with remainder to hfs 
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So* nn executor, though he has not a probate of the testament before 
the bankruptcy. R. 2 Show. 253. Ray. 479. (r) 

So, by the st. 7 Geo. 31. whereas merchants and traders in goods 
often sell on credit, and take bills, bonds, notes payable at a future day, 
all persons who have given, or shall give credit on such securities to any 
who becomes bankrupt, on a good and valuable consideration 6ond Jide^ 
&c. shall be admitted to prove their debts, &c. and to have distribution 
with a rebate of interest, &c. as if the debt was payable presently, and 
not at a future day. (/) 

Creditors, 


son in tail, the father and son join in mortgaging the estate for the debt of the father. 
The father becomes bankrupt, and the mor^aged estate is sold under the commission. 
The son cannot prove any debt under the commission in respect of his interest in the 
estate, not being damnified until after the bankruptcy. Cox, 105. — 4. The statute, 
46 G. J. c. 155. is a remedial law, not a restrictive one ; it is to enable those to prove 
who could not prove before, not to impose a limitation on those who could. And 
therefore, thougn the words, notwithstandine any prior act of bankruptcy,” are ge* 
neral, they shall not be intended to mean, that wherever there has been any act of 
bankruptcy prior to the contracting of the debt, a creditor shall only be admitted to 
prove his debt under the condition therein imposed. 2 M. & S. 479. 

(e) 1. Where the demand rests in damages, and cannot be ascertained but through 
the intervention of a jury, it cannot be proved; thus, for mesne profits, or a breach of 
covenant to do any omer act,exceptto pay money. Dougl.584. 6T.R. 489. 7 T.R.612. 
— 2. If a demand u partly liquidated, partly not, as the diflference of price upon a re-sale, 
creditors having a security may apply it first to the former, then to the latter, and 
may prove for tiie residue. 6 Ves. 94.— 5. If a demand, in the nature of damages, be 
capable of being liquidated, and ascertained at the time" of the bankruptcy taking 
place, so that a creditor can swear to the amount, he may prove it as a debt under the 
commission. — 4. As in an action of assumpsit on a quantum meruit, Dougl. 167. — 
5. Or if a bond be given to replace stock on a given day, and the bond is forfeited 
before the bankruptcy of the obligor, it may be proved; and the amount to be proved 
is the dividends due before the bankruptcy, and the value of the stock at the day the 
commission issues. Co. Bt Laws, 149. 7 Ves. 502. — 6. Or if money be paid by one 
partner to another (who afterwards becomes bankrupt) for the purpose or being paid 
over as his liquidated share of a debt to their joint creditors, and it is not so applied, 
it may be proved by the solvent partner as a debt under the commission, l East, 20. 
— 7. So a demand in trover, if for a liquidated amount, may be proved^ under a com* 
mission. Dougl. 168. — 8. Damages liquidated by a security ; thus, a note given upon 
compromisine an action for seduction, are proveable. ISVes. 289. — 9. Where a bank* 
^pt, at the nmeof his bankruptcy, is indebted in an ascertained or ascertainable sura, 
it may be proved under the commission, and is discharged by the certificate. 3 T. R. 
559. 4 T. R. 570. — 10. Equitable demands are proveable. 1 Sch. St Lef. 48. 
s V. & B. 40. — 11. Though the debt be contracted after the bankrupt quitted trade, 
it may be proved. 1 Ld. Raym. 287. 

(/) 1. Lord Thurlow held, where parties had engaged in writing to warrant the pay* 
ment of a bill in like manner as if they had indorsed it, that in order to enable the 
holder to prove his debt under the statute of rebate, 7 Geo. 1. he must make himself 
a creditor by indorsement, and that there was no debt proveable under the provision 
of that statute, but what arose upon the face of the instrument. 2Bro. 614.— . 
2. But Lord Eldon has since held, tnat a letter from the parties upon whom bills were 
drawn, undertaking to accept the bills, was clearly settled to be an acceptance at law; 
and upon the ass^nees decuning to tiy it, he made an order for the^ bills to be proved 
under the commission. 6 Ves, 9. — 3. Conringent debts are not within the st. 7 G. 1. 
it being impossible to make a rebate of interest upon them according to the statute^ 
from the uncertain^ whether they would ever becchne due.^ Contingeot debts are, 
therefore, in the same eituation as before the statute^ except in the case of particular 
debto provided for by the l^slature. 2 P. Wins. 396. 2 Ld. Raym. 1546. Str.866. 

1 Atk. 113. 3 Wils. 270. — 4. The statute is confined to debts, for which a written 
security has been riven. 2 P; Wins. 395. 4 East, 438. 9 East, 498, and cases tbmin 
cited.— 5. If ahm be drawA before a trader becomes a bankrupf^ and protested after- 
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Creditors by judgment, statute, recognizance, specialty witli penahy^ 
&c. attiicliment, or other security', by the st. 21 Jac. 19. shall not 
be relieved upon such judgment, &c. but for a rateable part of their 
just debt, without respect to the penalty contained in such judgment,, 
statute, recognizance, specialty, &c. 21 Jac. 19. , 

. And by the st. 21 Jac. 19. the commissioners may examine any upon 
oath, or otherwise, for the discovery of the truth and certainty of hia 
debt, for which he seeks relief by such commission. 

But a mortgagee is not entitled to relief within the statutes of bank- 
rupts ; for he may help himself by his mortgage. Ch, R. 466. 

So, if a bankrupt purchase lands, and part of the money is not paid,^ 
the land shall be charged with it. 1 Ver. 267, 8. 

Nor a man, who has goods pledged to him for his money, before the 
bankruptcy, (g) 

Nor 


wards, it is nevertheless a debt proveable under a commission ; for it is debitum in pre^ 
Menti iUvendum in future, 2 Stra. 949. ; and cited J Wils. 16. — 6. A bond, payable by 
instalments, given in consideration that the obligee would marry, and settle a small estate 
upon a servant maid, and also maintain a bastard of tlic obligor, is within 7 Geo. U 
c. Jt, and therefore proveable under the obligor’s commission. Cowp. 742. — 7. By 
stat. 49 Geo. 3. c. 121. s. 9. it is enacted, that all persons who shall give credit upon 
good and valuable consideration bond fide^ for any money whatsoever not due or pay- 
able at or before the bankruptcy of the person credited, may prove their debts under 
the commission, deducting a rebate of interest for what they receive, to be computed 
from the actual payment thereof, to the time such debts would become payable, ac- 
cording to the terms upon which the same were contracted. — 8. Money due upon a 
judgment for mesne profits is not within sect. 9. of 49 Geo. 3. c. 121. Wightw. 16. — 
9. By st, 19 Geo. 2. c. 32. s. 2. the obligee in any bottomree or responde^dia bond, and 
the assured in any policy of insurance, made and entered into before the bankruptcy, 
upon a good and valuable consideration, brnd fide, shall be admitted to claim under 
the commission, and to prove his demand, after the loss or contingency shall have hap- 
pened. — 10. And insurances upon lives are within the statute. Dougl. 166. — 
11. But a debt, upon a policy of insurance, effected during peace, where the loss hap- 
pens by capture alter the commencei^ent of hostilities, is not proveable. 4 Mon. Bt. 
Laws, App. 13. — 12. Agents having effected policies of insurance with a bankrupt, 
may prove, if the parties interested are abroad. Stat. 49 G. 3. c. 121. s. 16. 

(g) 1. No lien upon bankruptcy, by lying in prison, can be created after the first 
arrest. 2 Ves. J. 286. — 2. General assignment of all effects an act of bankruptcy ; giv- 
ing, therefore, no lien. 2 Ves. 286. But a< lien, under a previous deposit and execution, 
was held not afiected. 2 Ves. 286. l Ves. & Beam. 5 1 8. — 3. The vendor of an estate 
has a lien for the purchase money; and if upon a re-sale the estate produces le^s, be may 
apply the proceeds of the sale, first in liquidation of the charges of sale, and then of the 
where a person agreed to sell some standing trees, to be cut and taken away within a 
limited time, and to be paid for by instalments on fixed days; and thevendee cut and took 
purchase money, and prove for the difference. Co. Bt. Laws. 123. 6 Ves. 94. — 4. And 
away part, but not the whole of the trees, within the limited time; the vendor was 
held, u^n the bankruptcy of the vendee, to have a lien upon the remainder; and to be 
entitled to prove for the amount of the trees taken away. 4 Mo. Bt. Laws, Appendix, 
16. — 5. Upon the bankruptcy of the purchaser of a chattel, viz. timber felled, whe- 
ther the vendor has a Hen, and may prove the deficiency, qvare, 12 Ves. 379.— 

6. Judgment creditors have no lien upon lands articled to m sold before a bankruptcy, 
the conveyance to which remains unexecuted at the bankruptcy. 2 Rose, 192. — > 

7. A specialty creditor has the same right, under the bankruptcy of the heir of the 
debtor, as if he had not become bankrupt ; and may, therefore, follow the real assets, 
or their specific produce, in the hands of the assignees. The subject being small, re- 
lief was given on petition. 5 Ves. 449. — 8. Deposit of a moitgs^e and bond by the 
mortgagee, without notice to the mort^or. The mortgagee booming bankrupt, hia 
Miignees were decreed toasrign accordingly. 9 Ves. 41 1. — 9. In an action on a 
piroplissQiy not^ the plaintiff became banjirupti the essences gave the defendant 
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Nor a man^ who lends money to a bankrupt after Ins bankruptcy, 
and a commission against him, though without notice of it. Per 
2 Com. Rawliiison cont. 2 Ver. 157* 161* (//) 


notice, after judgment, not to pay the debt recovered to any but their order; the at* 
torney sued out a scufa. in the name of the bankrupt, the note having been deposited 
with him since the beginning of the action, to secure a debt due from the bankrupt. 
A rule to set aside the set, fa, was discharged. 2 Anst. 577. — 10. If a candle-maker 
or maltster forfeit the single duties, and then become a bankrupt, and is convicted 
after the assignment of his estate, the double duties may be distrained for on the can* 
dies, malt, utensils and materials, in the hands of the assignees. Dougl. 411. — 

11, Stock secured by bond, and the collateral securities of real estate, to be replaced 
at the end of three years ; and in the meantime, the dividends to be paid as they ac- 
crued due. The dividends are not paid. Afterwards, and before the expiration of 
the three years, the obligor becomes a bankrupt. Held, that the obligee was entitled 
to have the proceeds of the sale of the real estate immmediately laid out in the pur-* 
chase of stock, without waiting the expiration of the three years. I Buck, 188.-— 

12. A packer is entitled to retain goods sent him to pack and press, against a demand 
made for them by the assignees of a bankrupt, until he is paid the price of packing, 
and any other debt due to him from the bankrupt. 1 Atk. 228. 

(fi) 1. Where a verdict for damages is obtained before, but judgment is signed after 
bankruptcy, tlie demand is not provcablc. 10 Ves. 25G. 14 East, 197. 2 M & S. 70. 

— 2. Where judgment, in an action upon the case, is obtained after the bankruptcy, the 
costs arc not provcable 3 Wils. 270. I Atk. 140. 3 Wils. 270. 11 ves. 652. 

« N. R. 191. n. 14 East, 210. 2 M. & S. 70. accord. 1 H. B. 29. 1 H. B. 29, 

contra. Sec 2 N. R. 190. 2 Str. 1195. Cowp. 138. — 3. Wherejudginent In an ac- 
tion for a debt commenced before, is given after bankruptcy, the costs, comme semble^ 
are not proveablc. 2 Mont, note 3 C.— Cases that they are proveable, are, Str. 1 198. 

I Wils. 41. H East, 200. 2 Blk. 1317. 2 Bro. 597. 1 H. B. 29.— Case that they 
are not provcable, is Anon. 1 Atk. HO; saidjin Burr. 2445, to have been over*ruled; 
see 1 1 VcB, 050. — 4. The rule, however, has been laid down, that costs have relation to 
the iudgment; and therefore, that if u judgment maybe proved under a commission of 
banKruptcy, so may the costs. 2 T. R. 261. — 5. And clearly, if a party become bank- 
rupt after final judgment is signed against him, the costs arc proveable. 2 T. R. 261. 

II Ves, 647. — 6. If the pliiintiff, after a verdict found for the defendant, but before 
judgment signed, become bankrupt, the costs are not provcable under the commission. 

1 Mars. 346. 5 Taunt. 240, 778. — 7. So, the costs of a nonsuit before bankruptcy, 
not taxed till after, are not comme sembie proveable. l Mont. 180. 1 Mars. 346. 

5 Taunt. 347, having, sembie, over-ruled 1 B. & P. 134'; and 5 T. R. 365, having 
been decided upon Cowp. 138. a case doubtful, and not applicable. — 8. If an action 
be commenced after the bankruptcy, for the recovery of a debt proveable under the 
commission, and judgment be recovered against the^bankrupt, the costs arc not prove- 
able. Str. 1194. 1 Wils. 41. 11 Ves. 659. Cowp. 138. 2 N. R. 190. — 9. The 

costs of a writ of error, brought upon a judgment the costs of which are ^oveable 
tinder the commission, are also proveable. 6 T. R. 282. Str. 1196. — lo. The costs 
of a scire facias to revive a juogment, or of affirmance on a writ of error, are a debt 
by relation back to the time of that judgment; and are therefore proveable under the 
defendant’s commission, if the judgment itself can be proved. 6 T. R. 282. — 11. If, 
after judgment in assumpsit by default, and inquiry executed, defendant become bankrupt, 
and final judgment is suspended by an injunction dissolved after bankruptcy, costs, when 
taxed, are proveable. 3 Bro. 46. — 12. If an action is brought against a bankrupt as 
executor after the commission, and he incurs costs, of suit by a false plea, the costs are 
not proveable under the commission. 3 Burr. 1368. — 13. Costs upon petition or- 
derd before, hut taxed after the bankruptcy, are not proveable. Cooke, 192. — 14. The 
costs of a suit in chancery directed to be paid by an award made before the bankruptcy, 
but not taxed until afterwards, are not proveable. 9 East, 318. — IS. A bond (and 
warrant of attorney), given by a bankrupt after his bankruptcy, in order to obtain his 
liberty, extinguishes the original debt accrued before the bankruptcy, and creates a new 
one, which cannot be proved under the commission. 1 T. R. 715. — 16. If a bond is 
given with a penalty, aud there is a forfeiture of the penalty at law before the bank- 
ruptcy, the bond may be proved under a commission. As if a father gives a bond to 
his intraded son-in-law, on the marriage of bis daughter, to pay a sum of mon^ 
Mfter his deatbi and intorest upon particular^days diving his life^ And thereis a bxoacn 



106 BANKRUPT. 

' So a man^ who has an execution, or an extent served or executed 
upon the lands or goods of a bankrupt, before he becomes bankrupt, 
needs no relief by a commission of bankruptcy. Semb. per st.21 Jae« 19. 
Vide post, (D 20.) 

So a man who has a bond from A. with condition, that his executors 
pay 400 /. to B. if [i) she survive two months after his decease, shall 

not 


of the condition of the bond by non-payment of interest^ and the father becomes a 
bankrupt, such bond may be proved under a commission ; for it is a legal debt at the 
time of the bankruptcy by the breach of the condition, and not depending upon con- 
tingency. Davies, 550. 1 Atk. 1 16. — 17. And It seems that if the arrears of the in- 
terest be accepted after the forfeiture, it is not a waiver of the forfeiture, and the 
bond will be proveable under a commission. See 1 Atk. l is. — is. So, where a bond 
is given by a husband to pay a sum of money in his lifetime to trustees, to be laid out 
upon the trusts mentioned in the marriage articles, and the husband afterwards con- 
fesses a judgment upon the bond ; if the husband becomes a bankrupt, this debt may 
be proved under his commission. Co. Bt. Laws, 212. — 19. And note, that a bond 
is forfeited by breach of any one of its conditions (where there are several), and 
therefore proveable. 2 Rose, 416. — 20. If a bond be payable upon demand, and 
interest has been paid upon it, but no demand of payment has been made, it maybe 
proved under a commission. Co. Bt. Laws, 146. — 21 . A bond given to replace stock 
by a given day, forfeited before the bankruptcy, is proveable. Co. Bt. Laws, 149. — 
22. If not forfeited before the bankruptcy, it is not proveable. 8 Ves. 534. — 25. Bond 
to secure a re-transfer of stock, and payment of dividends in the meantime; bank- 
ruptcy after the day mentioned; proof admitted for amount of dividonds due 
before bankruptcy, and value of the stock at the date of the commission. 7 Ves. 501. 
•*— 24. Proof allowed for money lent upon parol engagement (failing by bankruptcy} to 
give security to replace stock upon a given day. 9 Ves. 115. — 25. If an annuity is 
seciircd by covenant, and bond forfeited by non-payment before the bankruptcy, the 
creditor may prove, or proceed at law for a breach of covenant. 7 Vin. 71 . Dougl. 
95. 10 Ves. 551. 1 Atk. 251. Ibid. 1 Bro. 268. Seetts, if not forfeited. 2 Blk. 
1106. See now the statute, — 26. But annuity bond considered not forfeited, 
where an acceptance had been taken for arrears. 5 Ves. 708. See Dougl. 519. — 
27. Accordingly, value set upon annuity secured by bond, penalty being forfeited. 
14 Ves. 574. — 28, A testator, to whom a bankrupt was indebted l,200/., by his will 
forgave him 1,000/. part thereof, if he ^»hould pay to his sister uoL a-year; but if he 
should fail in so doing by two months, the c.xccutrix was to call in the 1,200/., and the 
sister to have the interest thereof for her life ; and if he should punctually pay the same, 
then after the decease of the sister he was to pay 200/., the residue, to the executrix. 
The payments had been 8evci*al times in arrear, but had been afterwards paid, and 
the sister’s receipt taken for them. Upon petition, the Lord Chancellor admitted the 
executrix to prove the l,200/. for the benefit of the sister. 2 Bro. 609.-— 29. And 
where a debt was forgiven Iw a testator, upon condition that the debtor should pay an 
annuity to his sister; but if he failed at any time in doing so by two months, the ex- 
ecutrix was to call in the whole debt; ancf default was made m the payment of the 
annuity, and the debtor became a bankrupt ; the Lord Chancellor ordered, that the 
executrix should prove the debt. 2 Bro. 609. 

(i) I. Debts depending upon a contingency, which has not taken place at the time 
of the bankruptcy (now, the date of the Gommission, vide supra,} cannot be proved. 

3 P. Wms, 395. 2 Str. 867. 1 Atk. 114. 5 Wils. 27a 5 T. R. 435. Dougl. 165, n. 
accord. ; diet, in 2 P. Wms. 497, contra. — 2, Hence, a debt payable at a uiture un- 
certain period, is not proveable. 9 Ves. lio. — 5. So a bond payable upon a con- 
tingency, which does not happen until after the bankruptcy, is not proveable. 2 P. 
Wms. 596. — 4, So a contract to replace stock upon demand, if no demand, is 
proveable. 8 Ves. 557. — 5. So in tlie case of a covenant in a marriage settlement 
to transfer stock upon one month’s notice into trustees’ names, with leave to trustees ' 
to forbear notice during covenantor’s life; proof refused, l Rose, 525; l V. &B. 
176, — - 6. So in that of a covenant within seven years, or upon request to convey lands 
of a given value; bankruptcy i^er seven years, but no request; proof refused, unless 
covenant secured by’ penalty. 8 Ves. 555. — 7. So a contract to pay another’s debt 
upon notice ; if no notice, is not proveable. 14 Ves. 189.— • 8. And it a man becomes 
bail for another, and before he is fixed is made a bankrupt ; or if in the case of bail in 
error, before judgment is affirmed; the debt is contingent at the time of the bank* 
ruptcy, and cannot be proved under a commission against the surety. 2 Stra. 1045. 

Vide 
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not have distribution within the st. 7 Oeo. SI. for perhaps the money 
will never be due. Adm. in B. R. and afterwards affirmed in error. 
Trin. 3 Geo. 2. Sparks and Tnlly (k) (reported 2d Ld. Ray. 1546, 
1570. (0 

. (D 4.) The 

Vide supra.— 9. So where the contingency upon which judgment is to be entered up, 
under a power of attorney, does not happen until after the bankruptcy, the debt is 
not proveable. 8 T. R. 886. — 10. A note is sent to a banker with a letter, stating 
it to be a secitrity, and to be d^elivered to the payee upon a contingency ; no cause 
of action accrues until the event has happened. 8 Stark. 232. — 1 1. One having only 
a cause of action cannot prove ; because the damages that may be given are con- 
sidered merely as contingent. 8 Ves. 385. — 18. Therefore, if n lessee ploughs up 
meadow ground, for which he is bound to pay the lessor a certain sum of money, as a 
penalty; that penalty cannot be proved as a debt 'under the commission ; or if a man be 
bound in an obligation, in a certain sum t6 perform covenants, and the obligor, before 
he becomes a bankrujpt, breaks those covenants, the obligee cannot prove this as a 
debt under the commmon. Co. Bt. Laws, 192. 5 Wils. 270. — 13. But if there be 
a legal debt, though liable to be defeated afterwards on a contingency, it may be 
proved under a commission. 8 T. R. 389. — 14. And in the case of a legacy payable 
at twenty-one or marriage, it is a vested legacy, and may be proved under a com- 
mission against a bankrupt executor. 2 Bro. 305. — 15. A judgment at law, with a de- 
feazance, is a debt, notwithstanding the defeazance, and may be proved under a com- 
mission. 1 Atk. 117. 

{k) 1 . A. purchases an annuity of B., secured upon lauds in fee-simple, falsely re- 
presented to be of equal value with the annuity, and under that representation, not 
enrolled. Upon a petition to prove for the value of the annuity, the Chancellor 
gave liberty to prove, without prejudice to a bill, reserving dividends, i Rose, 308. 
—2. A bond, although it is not assiraable at law, may be proved by the assignee 
under the commission ; the assignor, however, must join in the deposition that he hath 
not received the debt, or any part thereof, or any security or satisiaction for the same. 
Co. Bt. Laws, 146.— 3. The drawer of a bill accepted before, but dishonoured after 
his bankruptcy, is discharged by bis certificate. 7 East, 436. 3 Smith, 441. — 4. The 
discounter of a bill, without the bankrupt’s name, may, or may not prove, according 
as he took the bill as a pledge, or as a purchase; in the former case, he may; in the 
latter, not. 12 Mod. 241. Com. 57. 1 Ld. Rd. 442. 3 Ves. 368. 10 Yes. 206. 

— 5. Guaranty of a bill expressly, as if surety had indorsed it ; bill due after bank- 
ruptcy ; no proof. 15 Ves. 288. — 6. The holder of notes not negotiable, having re- 
ceived them from an intermediate person, cannot prove them as a debt against the 
maker. 2 Rose, 225. 1 Buck. 81. — 7. The inaorsee of a bill assigned since the 
bankruptcy, can only prove, as indorser could, at the time of the bankruptcy. Cox, 
423. — 8. Petition by assignor of a bill, writing over payee’s blank indorsement pay 
to A.,” and taking up bill upon acceptor’s bankruptcy, to prove, dismissed with the 
offer of a case, l Rose, 20. — 9. The holder of the cash nbtes of a bankrupt, 
though issued and dated b^ore the bankruptcy, cannot prove under the commission, 
or set them off against a demand due from him to the bankrupt, without proof that 
he took them before the bankruptcy. oT. R. 57. — lo. If the acceptor, or other 
party to a bill become bankrupt, and the indorser is obliged to take it up in conse- 
quence of the bankruptcy, he may prove the bill under commission against the 
acceptor, although it was not taken up till after the commission was issued. Co. Be. 
Laws, 16.4. 1 Atk. 128 7 T. R. 565. 1 H. Bl. 640. 3 East, 72. 177. 2 New 

Rep. 180. 3 Ves. 304. accord. 4 T. R. 714, contra. — 11. Where the indorser of a 
bill of exchange became bankrupt, and the holder proved the amount under the com- 
mission, and afterwards received a composition from the acceptor in discharge of the 
debt, without the consent of the assignees of the indorser ; it was held, that the 
holder of the bill had thereby discharged the estate of the indorser, and that the proof 
of bis debt should be expunged. 3 Bro. 1. Cooke, 155. — 12. If the acceptor of 
a bill of exchange, for the accommodation of the drawer, is obliged to pay the amount, 
he may prove the debt under a subsequent commission a^nst the drawer, although he 
has not received any security; but if he is not obliged to pay the amount until afta: 
the bankruptcy of the drawer, he cannot prove the amount under the commissiem 
1 Atk. 122. 3 Wils. 13. 346. 528. 7 T. R. 364. — 13. And 8 parol promise to in- 
demnify the acceptor from all costs and damages to which he may be put by reason of 
the acceptance; or a written undertaking to pay the bill when due, will not enable 
the acceptor to prove, if the bill is not paid befero the bankruptcy. 9 Wfls. 18. 8fi, 

Co, 
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Co. Bt. Laws, 153. Dougl. 166. See 49 G. 3. c. 121. s. 8. 14. Counter accept<^ 

ances are good mutual considerations for such acceptances, therefore, if two traders 
exchange acceptances, and afterwards become bankrupt, each mav prove the other’s 
acceptances under his commission, though the acceptances of neither be due at tho 
time of such bankruptcy. 2 H. B. 570. 7 T.R. 565. — 15. If two traders having 

exchanged acceptances, one becomes bankrupt, whereupon the other is obliged to pay 
the acceptances of both, and the bankrupt obtains his certificate; the-other cannot 
recover from him any of the money so paid; for, as to his own acceptances, he is 
bound to provide for them; and as to the others, they were proveable under his com- 
mission ; and it is immaterial whether the acceptances exchanged be the acceptancea 
of the parties themselves, or of other persons. 7 T. R. 565. 5 East, 72. — 

16. Proof by bankers upon bills remitted upon banking account, they discharging 
their own acceptances. 8 Ves. 531. — 17. Cross paper between two houses, both be- 
come banknipt; as between the two estates, no proofs can be made in res[fect of the 
bad paper, or the excess of damage eventually sustained upon that account. 4 Ves.. 
373.— 18. Cross paper dishonoured upon each side, both parties being bankrupt; as 
between the two estates the proof was confined to the cash balance, without rc^d to 
the dishonoured bills. 5 Ves. 833. — 19. Defendant draws a bill of exchange on the 
plaintiffs, payable to the defendant’s own order ; plaintiffs, on his request, and on pro- 
mise to indemnify them, accept the bill, which falling due after defendant becomes bank- 
nipt, thev pay to avoid a suit. This debt is not proveable. 3 Wils. 347. 528. 2 Blk. 839. 
— 20. If the holder of a bill of exchange give time to, or take security from, the ac- 
ceptor, or n(^lcct to give notice of non-acceptance or non-payment, he discharges the 
drawer and indorsers, unless the acceptor had no effects in his hands ; in which case 
the drawer cannot be injured by the want of notice, and the bill may be proved under 
his commission. Co.Bt. Laws, 168. — 21. A. and B. interchangeably accept accom- 
modation bills. B.’s bills are discounted with C., who, upon their becoming due, 
agrees to renew them ; but A. having fallen into discredit, C. docs not take his name 
to the bills, but draws for the amount on B. only ; before these new bills become due, 
A. becomes bankrupt. Semb/c, that B. might have proved the bills under A.’s commis- 
sion, this being a payment as it were of those bills. B. having arrested A. for the 
amount of the bills paid to C. after A. obtained his certificate, the court discharged Am 
on common bail. 2 Smith, 36. — 22. If an acceptance, for the accommodation for the 
drawer of a bill, be given before, and renewed after he has committed an act of bank- 
ruptcy, such renewal is a continuation of the same surctysliip ; and therefore, if a 
commission of bankruptcy be issued against the drawer, and the acceptor afterwards, 
pay the bill, he will be entitled to prove the amount under such commission ; thou|;b, 
before the renewal of the acceptance, he had notice of such act of bankruptcy having 
been committed. 13 East, 427. — 23. Bankers residing at different places, mutually 
agreed to return each other’s notes weekly, together with those of certain other 
bouses, and the deficiency, if any, was to be made up by the one in advance drawing 
a bill in favour of the other, at a certain date. The one in advance is, from the re- 
ceipt of the notes, indebted to the otjier in the excess, which debt is discharged by his 
subseouent bankruptcy, notwithstanding a neglect to give the bill. 12 East, 605.— 
24. If a bill be made payable to a fictitious payee, a bond fide holder for a valuable 
consideration may prove it under a commission against the indorser. 3 Bro. 238. Co. 
Bt. Laws, 172 ; and see 3 T. R. 174. Ibid. 182. 481. 1 H. jfil. 313. Ibid. 569. 2 H. B. 
288. — 25. Where n person had accommodated another, who afterwards became a 
bankrupt, by accepting a bill of exchange, or by drawing and lending him a promis- 
sory note, and had received as a security a bill of exchange or promissory note, upon 
which the bankrupt’s name appeared ; it was formerly the rule to permit the person 
holding the counter-paper to prove it under the commission. Co. Bt. Laws, 157. 
Ibid. 1 60. — 26. But the dividends were reserved, until it appeared to what extent 
he had been damnified, and whether he had exonerated the bankrupt’s estate from his 
own paper, Co.Bt. Laws, 16 2. — 27. Mr. Cook states, that in re Bonus and Padmore, Co. 
Bt.Laws, 161, it was doubted whether the proofs ought to have been permitted before the 
party applying to prove had taken up his own paper, or paid the ori^nal debt, if he were 
surety in a bond ; and that it seems now to be the settled rule, that the surety claiming 
to come in as a creditor must, before he can be permitted to prove, take up his own 
bills, or exonerate the bankrupt’s estate from the original dwU — 28. Cross bill of 
another, given by payees to acceptor for accommodation, not indorsed by them, con- 
sidmd as security ; hence, havii^ paid his acceptance before their bankruptcy, al- 
lowed to prove. 3 Mad. 117. — 29. Proof by the owner of a lost bill allowed, but 
the most extensive indemnity to be settled by commissioners, required. 6 Ves. 812.— 
sa If an award be made before bankruptcy, it creates a debt at law which may be 
proved under a coaunii^ion. Therefore^ where a trader was taken up on an attaefah 
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nent for not perforadng an award, and became abatekrupt, and obtained hU certificate, 
he was discharged upon motion. 2 Str. 1152. — 3 1 . An apprentice may prove for the 
premium paid, deducting a proportionate part for the time he has lived with the mas- 
ter. 1 Atk. 149. — • 32. But it has been usually recotnmended to creditors, to allow 
the apprentice a gross sum out of the bankrupt's estate, for the purpose of putting 
him out to another master for the rest of his time. 1 Atk. 260. — 33. Proof by the 
parish to which the bankrupt was indebted as overseer. 6 Ves.811. — 34. If a col- 
lector of taxes become a bankrupt, an inhabitant of the parish may prove under, 
the commission, for himself ana the rest of the parishioners ; and the form of 
his affidavit should be, that neither he or the rest of thc^ parishioners, to his know- 
ledge or belief, had received any security or satisfaction. 1 Atk. in. — 35. Where 
there are joint collectors, the solvent collector should prove. Co. Bt. Laws, 
128. — 36. Proof allowable in respect of an order in chancery for payment. 2 Rose, 
196. — ‘ 37. School-money for the education of the bankrupt's son was payable half- 
yearly ; the bankruptcy took place a few days before the end of the half-year. The 
debt is not proveable. 4 East, 438. — 38. Mon^ paid to the assignees of a bankrupt 
as such, under a mutual error and mistake of fact, may be recovered back, and the 
payer cannot, and therefore need not prove it under the commission ; it never was a 
debt due from the bankrupt's estate. 2 T. R. 645. — 39. Proof by the banker to the 
commissioners' estate, himself a bankrupt, will not be allowed, until first estate has 
been satisfied the sums received by banker. 1!) Vcs. 222. 2 Rose, 74. 3 V. & B. 130. . 
— 40. Bond fide holder of an unstamped bill will not be allowed to prove, though the 
fact that the bill was drawn in England, appears only from bankrupt's examination. 

1 Rose, 68. — 41. Proof of a debt barred by the statute of limitations, will not be al- 
lowed ; and if admitted,will be expunged. 15 Ves. 479. 2 Rose, 245. — 42. An illegal 
demand is not proveable; as one tainted with usury. lAtk. 125. 9 Ves. 489. 9 Ves. 84. 
•Cooke, 187. — 43. A cr^itor having discounted a note, may prove its whole amount. 
But commissioners have established a rule, (which Lord Hardwicke approved of,) not 
.to allow interest, unless it is expressed in the body of the instrument. 1 Atk. 150.— 
44. An assignee or indorsee of a bankrupt's notes, bought in at lOr. in the pound, may 
prove and receive dividends for their full amount. 1 P. Wms. 782. — 45. Payment 
of part before the time of proving, limits the proof to the residue. — 46. But, not- 
witnstanding part payment after proof, creditor may receive dividends upon the whole 
bill, so as they do not exceeds 20#. 1 Atk. 106. 109. 2 Ves. 1 13. accord. 2 P. Wms. 
407. Ibid. 89, contra. — 47. So, dividends declared upon a bill, though not received, 
must be deducted from indorser’s proof under another commission. 6 Ves. 644. — 
48. At the time of commission issued against A. by indorsee and discounter for C. of 
A. and B.’s acceptance, the debt was reduced by D.’s payments upon account ; indor- 
see was allowed to prove for the whole debt, and held a trustee for C. as to the excess. 

1 Rose, 10. — 49. If bills are proved under a commission, and accepted as a security, 
by a person who discounted them for the bankrupt, or took them as a security for a 
genem balance, or for a debt exceeding their amount, and any of such bills are after- 
wards duly honoured, or in any way fully satisfied, they must be deducted from the 
proof, and the future dividends made only upon the residue of the debt. Co. Bt. 
Laws, 155. — 50. So, if bills of exchange have been given as a security for a general 
■balance, or for a debt exceeding; their amount, and upon a bankruptcy the creditor has 
proved the whole amount of ms debt, excepting such bills, if any of them are duly ho- 
noured, or by any means fully satisfied, they must be taken as a payment pro /an/o, 
and the future dividends made upon the residue of the debt. Co. fit. Laws, 155. — • 
51. If a person discounts several bills for another who afterwards becomes bankrupt, 
and the holder proves the aggregate amount of the bills, excepting them as a security, 
and any of the bills are afterwards paid in full; the amount of the bills paid must be 
deducted from the proof, and the future dividends be paid upon the residue of the 
debt on 1^. Co. Bt. Laws, 155. — 52. Proof (not dividend merely) against acceptor 
of bill given by drawer, since a bankrupt, as security for a bill discounted, limited to 
original debt. 5 Ves. 448. — 53. Proof by bill-holder, whether indorsee or not, ad- 
mitting that bill is held as security: subsequent part payment by others, parties to bill, 
must be deducted from proof, or if dividend paid, excess refunded. 2 Rose, 35. — 
54. Creditor upon bill and simple contract, proves both ; -then receives amount of bill 
from others, parties thereto ; dividend limited to residue. Cox, 201. — 55^ A trader 
in Endand directed his correspondent in Philadelphia to draw bills for payment of a 
sum of money due to him ; after the bankruptcy of the trader, some of the bills were 
protested and returned for non-acceptance, others for non-payment ; by. the law of 
Philadelphia, the drawer or indorsee of a bill of exchange returned for non-payment, 
must pay such returned bill with 20 per cent, advance for the damage ; the drawer 
. acc^mngly paid it. Drawer allowed to prove the- 20 per cent, under, the commission 
against thetrader. Amb.672«.-^ 56. Navy bills were deposited, with a ftrm, who gave 

a note 
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A note ipedfyiog them, and promising to be accountable; one of the Brin soon after 
became a bankrupt ; the person who dq)osited the bills was allowed to prove the ya« 
lae of them on tne day or the deposit. 1 Atk. S58. — 57. Sale of gocnls to consignor 
held a return, and no proof in respect of them under the terms of consignment. 18 
Ves. S34. 1 Rose, 165. — 58. Sale; 20 per cent discount upon payment within a 
year, which was not done. Discount deducted, upon proof against vendee. 
3 Mad. 136. — 59. The petitioners sold goods to a abrupt, and agreed, 
if prompt payment were made, to deduct 33 per cent from the price; the haiucrbpt 
dianot pay according to the stated times, and the question was, whether the petition- 
ers could prove the whole charge for the goods, or must deduct the 33 per cent, agreed 
to be taken off in case of prompt payment. Argued, that this was a contract to ac- 
celerate parent, .rather than to me day of payment ; but held, that they could not 
make the debt more than the real price of the goods, and petition dismissed. Co. Bt. 
Laws, 191. — 60. Deduction of payment under a policy i^ainst a contingency inva- 
lidating securi^ men by debtor. 2 Rose, 410. l Mad. 573. — 61. Costs incurred 
by protesting bills before an act of bonkprutcy, may be proved under a commission ; 
not thoae incurred after. 1 Atk. 140. 2 Bro. 597. — 62. Re-exchange, where it in- 
cludes damages and costs arising upon protests of Ulls after the bankruptcy, 
cannot, it seems, be proved ; but af the re-exchange is onl^ the value in sterling 
money of the bill payable abroad in foreign money, it is pro7eable, notwith- 
standing the value of the foreign money was greater at the time of ro-drawing, 
than at the time of negotiating the bill. Co. Bt. Laws, 173. — 63. If proof 
for a larger sum than has been admitted, the excess must be expunged, and the 
dividend paid only upon the residue. Co. Bt. Laws, 124. — 64. So, if proof 
has been admitted upon an instrument of a larger amount than the real debt, 
dividends ivltist not be paid to a greater amount than the debt Co. Bt Laws, 157. 
6 Ves. 449. 600. — 65. And if the consideration of bills of exchange is other bills, the 
dividends must be retained until the extent of the claim is ascertained. Co. Bt. Laws, 
160.— 66. In general, interest stops at date of commission, unless a surplus; when 
debts cjr caniraciu, though not bearing interest, receive it. 1 Atk. 79. 2 Atk. 527. 

14 Ves. 573. — 67. Note creditors are not entitled to prove for interest, unless it is 
expressed in the body of the notes. 1 Atk. 150. 3 Bro. 436 68. And if a credi- 

tor has a bill or note carrying interest, he may receive the whole interest due; but a 
creditor by specialty cannot have interest beyond the penalty contain^ in his security. 
1 Atk. 75. 2 Ves. jun. 295. 3 Bro. 489. Id. 495. 2 Ves. 301. — 69. Interest not allowed 
upon the balance of account stated. 2 Cox, 219. — 70. There is a plain distinction 
between debts that carry interest and a special deposit of goods and stock; in the 
former, the interest shall be continued down to the date of the commission ; in the 
latter, it stops from the time of the deposit; a calculation, made of the value of the 
whole entire thing deposited, both principal and interest, be it stock or goods, accord- 
ing to the market price ot the time of the deposit; and interest is not allowed to run 
on as in the case of a simple debt. 1 At^259. — 71. Interest not allowed beyond 
the date of compiission to mortgagee, proving for deficiency. 4 Ves. 1 65. Cooke, 181. 
-~72. But if the mortgage is sufficient to answer both principal and interest, the as- 
signees cannot redeem without p^ing interest to the time of redemption. 7 Vin. 1 10« 
— 73. In common cases, value of annuity to be ascertained by theprice paid and time 
of enjoyment. 2 Rose, 358. 1 Atk. 251. — 74. Stipulated price of redemption of 
annuity no criterion of value. 1 Mer. lo. 127.724. — 75. Mode of valuing an annuity 
granted to an infirm life, since convalescent. 1 Rose, 290. — 76. By stat. 49 Geo. 3. 
c. 121. s. 17. it shall be competent to any annuity creditor of any person against 
whom a commission of bankrupt shall issue after the passing of this act, whether the 
same shall be secured by bond or covenant, or bond and covenant, or by whatever 
assurance or assurances the same shall be secured, and whether there shall or shall not 
be or have been any arrears of such annuity at or before the time of the banlvuptcy, 
to prove under such commission as a creditor for the value of such annuity, which 
value the commissioners shall have power, and are hereby required to ascertain ; 
and the certificate of every bankrupt under whose commission such proof shall be or 
might have been made, shall be a dischar^ of such bankrupt agaanst all demands 
whatever in respect of such annuity, and the arrears and future payments t^reof, 
in the same manner as such certificate would discharge the bankrupt with respect 
to any other debt proved, or which might have been proved, under toe commis- 
sion. — 77. Fraud upon grant, by grantee’s attorney, of annuity, void for want 
of memorial; proot limited to the money advanced, with leave to ffie a bill 
for ao dquitable lien upon the fiaud and toe deposit. 19 Ves. 255 .— 78. Where 
a creditor agreed with his debtor to take a composition to be paid by instal- 
ments, and meir payment of toe first instalment toe debtor became a bankrupt; 
Lord Hardwicke tooughti that toe creditor ought to admitted to prove toe whole 

of 
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of ihc original debt, and not the amount of the composition only ; and said, that the 
general nSe of equity, with respect to comjposition ot debts, in the case of common ere* 
ditors and debtors, had been rightly laid down. £^. Ca. Ab. 28. s. 3. l Vero. 210 . 

8 T. Rep. 24 . ; that tlie court would not dispense with the point of time in coinposi- 
tions ; tor where a creditor agreed to take less than his debt, so tliat It be paid pre- 
cisely at the day, and the debtor failed of payment, he could not be relieved. 2 Atk. 
527. — 79. Where, under a composition deed, no fund is appropriated for the divi- 
dends, a creditor, party thereto, not having received them, cannot upon, bankruptcy 
have them out of the estate, and prove the residue, but must come in, pari pasau^ 
with the others. 8 Ves. 84. — 80. Jf in a composition dee<l, release is to be void upon 
default in payment, and default is made before bankruptcy, creditors nif^ retain in- 
stalments paid, and prove for the residue of original debt. 1 Rose, 281. 19 Ves. 93. 

^cus, if no default before bankruptcy, since then they can only prove for instalments 
unpaid. 1 Rose, .435. — 81. Assignment in trust, to pay creditors who should exe- 
cute the deed; and covenant, if not paid in full out of fund witliin two years, to pay 
deficiency within a niontfi : upon bankruptcy witliin the two years, creditors held en- 
titled to prove deficiency, after application of fund, subject to rebate. 14 Ves. 184. 

— 82. Proof by a creditor, with whom a co-debtor had compounded, expunged. 3 
6 Ves. 146. — 83. If the acceptor of a bill, or the maker of a promissory note, o^r to 
compound the debt with the holder, and the holder accede to the composition, without 
the previous assent of the other parties to his executing the composition deed, he 
thereby discharges all the other parties. 3 Bro. 1. Co. Bt. Laws, 171. 11. Ves. 410. 

— 84. The holder of a bill of exchange or promissory note, is entitled to prove'the 
amount against all the parties to it, under their respective commissions, and to re- 
ceive dividends under each commission upon the whole amount, until he has received 
twenty shillings in the pound. I Atk. 109. — 83. Whether they be principals or sure- 
ties. 10 Ves. 4 16. 2 Rose. 197. — 86. And, though the instrument is by way of 
security only. 2 Rose, 87. — 87. But dividends declared upon proof against one 
party to a security, must be deducted from subsequent proof against another; not- 
withstanding the proof was subsequent from a present inability to substantiate it^ and 
though a claim had been previously entered, and affidavit of defendant made, to be 
laid before cor.missioners at their next meeting. 2 Rose, 197. — 88. The holder for a 
valuable cont deration of a bill of exchange, or promissory note, drawn by way of ac- 
commodation, is entitled to prove the full amount against all the parties to it. But if 
tlie holder has received it as a securit^r for a less sum than the amount, he can only 
prove i^ainst the estate of the person from whom he received it, the exact sum due to 
■nim; although, as against all other parties to the bill or note, he may prove the 
whole amount, and receive the dividends, provided such dividends do not amount in 
the whole to more than twenty shillings in the pound upon the sum for which it was 
paid or deposited with him as a security. Co. Bt. Laws, 157. S. C. 3 Bro. 237. contra 
3 Ves. 448. But order reversed, 6 Ves. 600. 449. — 89. Acceptor for honour of 
drawer should resort to him first, if original acceptor (the bankrupt,) had no effects. 
5 Ves. 574. — 90. A. obliged to pay a bill which he liad procured to be discounted 
for B., who did not indorse, may prove under B.’s commission, deducting receipts 
under acceptor’s. 3 Mad. 117. — 91. Bill at three months, given, pursuant to order, 
by debtor’s banker to creditor, and accepted ; creditor proved, and received dividend 
against drawer and acceptor: he may prove also against debtor. 1 Buck, 215. And 
see 10 Ves. 204. — 92. A creditor by bond is entitled to prove his demand against all the 
parties to it, and to receive dividends upon the whole sum upon each estate, until he re- 
ceives 201 . in the pound ; and if he receives more, he must account for the surplus. But 
if the creditor has received any part of the debt before he proves under the commission, 
he can only prove and receive dividends for the residue duetohim. 1 Atk. 109 . 2 Vc 3 .i 13. 

— 93. As to the right of pledgee for advances, to prove against estate, as well of 
dormant partner as ostensible owner, see, 1 Rose, 297. — 94. Arrangement in favour 
of creditor against estate of guarantor of instalment from joint debtor, also bankrupt. 
1 Buck, 239- — 95. If a trustee will suiifer a co-trustee to detain a sum of mon^ 
belonging to the trust estate, they are both liable, and if both become bankrupts, the 
debt may be proved against both estates. 3 Bro. ill.*— 96. No equity for one en- 
gaged for the whole debt, proving only part, to stand in the place of the payee. 10. 

• Ves. 420. — 97. Asi^ee for value of a note handed over by debtor to assignor, his 
creditor, with a written acknowledgement to be accountable to him for it, also as- 
signed, entitled to hpve the amount made an item in the account between the debtor 
and creditor, and stand in the latter’s place. 2 Sch. &Lef. 112. — 98. Surety en- 
. titled to ffividends upon debt proved by satisfied principaU 2 Rose, 334. — 99 . Surety 

by bond for advances generally, but under a limited penalty, not liable beyond that 

• amount, and payijDg that lum it entitled to a proportion of ,tha dividend, under the 
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proof by the creditor to a greater amount under the bankruptcy of the principal debtor 
lOVes. 409); sec 12 Ves. 4.75.— lOO. Surety not entitled to the benefit of proof 
against other estates, upon a distinct security. 12 Ves. 4.75. — 101. A., to discharge 
a debt due from him to B., procures his banker C. to direct his correspondent and 
partner D. to accept a bill drawn by B. Before the bill was due, C. and D. became 
bankrupt ; C. being indebted to A. more than the amount of the bill. B. proved 
against the estate of D. ; but afterwards received the whole from A. A. not having 
proved ligainst the estate of C. in respect of the bill, is entitled to stand in the place 
of B. against the estate of D., whose proof having been expunged, was reinstated for 
the benefit of A. 6 Ves. 285. — 102. W., carrying on a separate trade, is also in part- 
nership with G., Under the firm of G. & Co. W. in his separate character being 
indebted to G. & Co. gives that firm a bill of exchange drawn by O & Co. and 
accepted by him. G. & Co. being largely indebted on a drawing account to F. & Co., 
pay the bill to them, who indorse it to D. & Co. O. dr Co. compound with their 
creditors, W.G. & Co. and F. & Co. become bankrupts. D. & Co. by the composition, 
and by proving under the commission of W. and F. & Co. receive 20^. in the pound 
upon the bill. Held, that although G. & Co. were only indebted to F. & Co. in re- 
spect of , their acceptances, and which F. A Co. had not taken up when they became 
bankrupts, yet that the assignees of F. & Co. were entitled to stand in the place of 
D. & Co. in respect of the proof made by them under W.’s commission, to the ex- 
tent of the dividends paid to D. dr Co. under F. dc Co*s commission, l Buck, 2.37. — 
103. The holder of a bill is compellable to prove against acceptor for the benefit of 
drawer. eVes. 734. — 104. Accommodation bills upon the banKriiptcy of the drawer, 
were fully paid by the acceptors to the holder ; who, having a further demand under 
the commission, proved for the whole, including the bills ; he may take out of the 
dividend, upon the bills, the projiortion he would have received upon the residue of 
bis debt beyond the bills, if the debt for the bills had been expunged : the rest of the 
dividend on the bills belongs to the acceptor. .5 Ves. 243. — 105. A. drew bills to the 
simount of 3,000/. on B., which were indorsed by C. for the accommodation of A. ; all 
the parties became bankrupts, at which rime C. was indebted to A., on a distinct ac- 
count, in 2,000/. The assignees of A. proved the debt of 2,000/. under C.*s commission, 
and the several holders of the hills also proved the amount under C.’s commission, and 
xeceived a dividend of 8«. in the pound. The court directed the assignees of C. to 
retain the dividend, on the said proof of 2,000/., forlthc benefit of the general creditors, 
and expunged the proof of the said 2,000/. Cox, 394. — 106. A. and B. bankrupts : 
proof in respect of a cash balance due from A^ to B., but the dividends retained to 
reimburse the estate of A. what it should over-pay upon a distinct transaction ; an ad- 
vance of bills from A. to B. some of which were dishonoured. 11 Ves. 404.— 
307. Where a bankrupt bought his own stock of his assignees, and sureties joined in 
security for the consideration, and the bankrupt continued to trade fur four years, 
and then died without having obtained his certificate, and having contracted debts sub- 
sequent to his bankruptcy ; Lord Camden held, that the subsequent creditors were to 
t)e preferred to the creditors under the commission. Amb 630. — 108 . But Lord 
!£idon observed upon this case, that very great difficulties occurred, and that it had 
xiever been considered as of very high authority. If the bankrupt purchased the stock 
for himself with the money of a third person, the equity ought to have been admini- 
stered accordingly ; if it was not purchased with the money ot a third person, it was 
purchased with that which was the property of the assignees ; and then the sale was 
without consideration. 15 Ves. 116. — 109. Proof refused in default of disclosure as 
to receipt and application of money charged with by bankrupt, though tendency 
of answer to criminate, was objected. 11 Ves. 521. — lio. By stat. I Jac. 1. c. 15. 
8. 4. it shall be lawful for any creditors of the bankrupt, within four months after the 
coTnmission is sued forth, and until distribution is made by the commissioners, to par- 
take with the other creditors, &c , ; and if the creditors come not in within four 
months, then the commissioners have power to distribute. — ill. Creditors must prove 
their debts at a puMc meeting of the commissioners. — 112 . By 21 Jac. l. c. 19. s. 9. 
the commissioners are empowered to examine upon oath, or by any other ways or 
means as to them shall seem meet, any person, for the discovery of the truth and cer- 
tainty of tlie several debts due to the creditors seeking relief under the com mission.— 
115. The usual proof is the oath of the creditor, i T. R. 369. ; which is binding, un- 
less the bankrupt or the other creditors object to it,an(l then it is examined. But if no 
objection is made in a reasonable time such proof by oath is conclusive. 1 Atk. 77.— 
1 14. The form of a creditor’s deposition is, that the debt was due and owing before 
the date of the commission. 2 Bos. & Pull. 1 . — 115 . In extraordinary circumstances, 
the oath of the creditor may be dispensed with. As where a creditor resided abroad, 
and therefore bad been prevented from having the accounts between him and bank- 
rupt, 
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fiipt liquidated and adjusted, and from the circumstance of his residing in Crcnada 
It was impossible to make proof of his debt, or settle the accounts, at a meeting ad- 
vertised for the^roof of debts, and declaring a further dividend of the bankrupt’M 
effects : upon petition, the Lord Chancellor ordered, that the coniinissioncrs should 
be at liberty to receive such proof of the debt claimed by the petitioner under the 
commission, as he should be advised to make, wUkout requiring the oath of the peti^ 
tUfher in proof of such debt ; and the petitioner should be admitted a creditor under 
the commission, for what should be so proved to be due to him, and be paid a divi- 
dend or dividends in respect thereof, rateably and in equal proportion witn the r^st of 
the bankrupt’s creditors. And that any meeting for making a dividend under the 
commission, should be postponed for six weeks from the date of the order. Co. Bt. 
Laws, 121. — 116. Creditors living remote from the place of meeting, may prove their 
debts by affidavit; or, being quakers, by affirmation. Slat. 5 Geo. 2. c. 30. s. 26. — 
1 17. The petitioning creditor must prove in person. Supra. — 118. B. joined A. in 
a bond to C. ; B. was surety. A. became a bankrupt. C. made an affidavit of his 
debt for the purpose of exhibiting it, but did not exhibit it under the commission. He 
then called upon B. for payment, and received payment. An application was made 
by B. to be admitted to prove under this affidavit. Lord Eldon said, that had he, be- 
fore payment, made a claim, and had there been any difficulty in proving the debt, 
such as no meeting of the commissioners for some months, and there were a particular 
affidavit stating all these facts, he would, upon an application to the great seal, order 
the commissioners to receive such proof. It stood over, to inquire more particularly 
into the facts. Mo. Bt. Laws, 458. — 119. Proof by creditors resident abroad may be 
by affidavit sworn before a magistrate, and attested by a notary public. Stat. 5 Geo. 2. 
c. 30. s. 26. — If a collector of taxes prove a debt for taxes, he must produce his ap- 
pointment or deputation, that the commissioners may Judge of the legality of it. 
Green, 116. — 120. A receiver of a company is the proper person to prove a debt due 
from a bankrupt to the company ; and his appointment under the common seal of the 
company must be exhibited to the commissioners. Green, 117. — 121. A corpora- 
tion may prove by the affidavit of a person authorized by a general power of attorney 
under their common seal. Swanst. 10. — 122. But they cannot prove by their clerk 
without warrant. 18 Ves. 228; but S. C. 1 Rose, 142. is reported as contra.— 
123. Creditor on bill swears to 2,500/. as entitled, but proof allowed for 1,200/. only. 
If, previous to allowance of his right, he receives part payment from another party, 
proof must be anew, and for the residue only, l Cox, 309. — 124. Creditors in Scot- 
land arc within stat. 5 Geo. 2. c. 30. s. 26. 2 Cox, 8. — 125. Cestui que trust must join 
in the proof of debts ; and the trust deed should be exhibited to the commissioners. 
Green, 149. Cox, 310, ; vide Cooke, 211. — 126. In the case of a bond being as- 
signed, the assignee and assignor must join in the deposition, that they have not re- 
ceived the debt, or any part thereof, or any security or satisfaction for the same. Co. 
Bt. Laws, 146. — 127. A guardian of an infant will, upon petition,^ be permitted to 
prove a debt due to the infant. 1 Atk. 251. 2Bro. 505. — 128. If a navy agent be 
bankrupt, one of the admirals may prove on behalf of himself and of the crew. 

4 Mo. Bt. Laws, 78. — 129. In the case of lunacy, the proof may be by a friend. 

1 Rose, 387. — 130. Questions respecting the proof of debts, may be raised in the 
matter of the bankrupt. 2 Sch. & Lef. 228. — 131. Fraud is a ground for expunging 
a proof. 19 Vcs. 260. 2 Rose, 186. — 132. Examination before commissioners, upon 
inquiry, is not sufficient to ground an order for inquiry touching the validity of a 
proof. 1 Buck, 242. 3 Mad. 315. — 133. The onus probandi, in relation to usurious 
transactions, lies in bankruptcy upon the creditor ; and if it fails, the debt is wholly 
expunged. 3 V. & B. 14. — 134. Petition for an issue to try the validity of a debt 
proved upon the ground of the bankrupt’s deposition as to usury, refused. 1 Mad. 46. 
— 135. Since a verdict is not conclusive of the demand, when impeached, the com- 
missioners are bound to inquire into its circumstances. 1 Rose, 192. — 136. An award 
made after bankruptcy; proof upon it expunged, and account directed before commis- 
sioners. 1 Rose, 149. — 137. Proving under the commission docs not estop a creditor 
from impeaching the commission in an action brought against him by the assignees. 

1 Esp. 108. Vide supra. — 138. If a creditor cannot ascertain his debt with ccrtmnty, 
sufficient to enable Iiim to swear to it, or is not able in other respects satisfactorily 
to substantiate it ; or where the agent off a creditor cannot produce nis authority, and 
in many other cases where there appears a probable foundation of a demand, tnough 
not sufficiently made out, it is usu^ the comioissioners to sufier a claim to be en- 
tered ; but that will not entitle the party to a dividend, which he cannot receive with- 
out completely proving his debt. Co. Bt. Laws, 255. — 139. And in case of debts, 
uncertain in point of liquidation, at between two merchants in balancing accounts, the 
VoL. II. I iiiaitar 
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(1) 4.) The power of the commissioners, (in ) — For discovery 

of the bankrupt. 

By the st. IS El. 7. tl»c commissioners, or major part, have full 
power to take order by their discretion with the body of the bankrupt, 

wherever 

matter rests upon a claim, to ii'^ceiToin the sum that was <hie at the time of the bank- 
ruptcy. iWils. ‘J7l . — 140. If a claim is not substautiated in reasonable time, the coni-' 
missiontrs may strike it out, and they generally do so before a dividend is declared, 
unless sufficient reason is offered to them for prolonging the time; but the creditor is 
notwithstanding afterwards at liberty to prove his debt, and reeei\e bis share upon any 
future dividends. However, iu siicli cases, where there has not been gross laches, the 
lord chancellor will make an order that such creditor shall be paid his proportion of 
the first dividend out of the money in the assignees* hands, upon condition that it does 
not break in upon any former dividend. Co. Bt. Laws, 25.'). — 141. A creditor, by 
having a claim entered, has the advantage of a dividend being reserved upon lii.s claim, 
and of being entitled, as soon as his «lebt is ascertained, and his proof admitted, actu- 
ally to receive siicli dividend equal with the rest of* the creditors, without the trouble 
and expcncc of an appbc/ition for that puifiosc to the lord chancellor. Cull. Bt. 
Laws, IGO. — 142. The creditor cannot proceed at law fo** the. credit ibnml by the 
commissioners, l Rofe,.'3<)5. 

(/) I . Assignees are not compellable to refund mortgagee, rtmt paid to them after 
notice by mortgagee to pay to him. l Rose, 114. — 2. Wliere it was referred to a 
master to settle what was due to the creditors under a commission, and upon pay- 
ment by the bankrupt, tlic conimis&iou to he superseded; the lord chancellor held, 
that the creditors were entitled to interest from the date of the master’s report, to the 
<Iay of payment, as in the cominoii case of a reference to the master in a cause, to 
state what is due for principal and interest. 1 Atk. 214. — 3. A creditor, upon at- 
tending to prove, is protected from arrest; and plaintiff will be ordered to di^eliarge 
him; and all |>arlics will be subjected to costs. 2 V. A B. .37.). 2 Rose, 24. — 

4. Though the court will favour creditors as much as it can, it must he where they 
have a suptrior right to other persons, l Atk. 187. — 5. Majority of creditors 
present at an advertised nieeiing, may bind the others. Stat. 5 Geo. 2, c. .30. s. .34, .3.5. 
— O’. Where a meeting of creditors is properly ailvertiscd, and some do not think 
jiropcr to attend, the majority in value who arc present, have a right to bind those 
who arc absent. J Atk. 100. — 7. If the niojohly in value of the creditors who are 
present, at a meeting dulv called for the purpose, refuse to permit the assignees to in- 
stitute a suit in etjuity, it is said, that any creditor may, at the peril of costs. Barnard- 
iston’s Rep. 30. — 8. Gaoler refusing to shew bankrupt committed to a creditor, 
forfeits lOO/. 8tat. .5 Geo. 2. c. 30. s. 19. — 9. Creditor swearing falsely forfeits dou- 
ble his debt. ,5 Geo. 2. c. .30. s. 29. — 10. A debtor cannot resist payment on the 
ground that lie lias notice that the creditor is insolvent, and that he is consequently 
liable to be called upon again by the a^signees, in ease it should appear that an act of 
bankruptcy had been committed. 3 Camp. 131. — U. Injunction for a debtor upon 
an interpleading bill. See l Rose, 180. i Buck. 27.3. 

{m) The following are miscellaneous points relative to commissioners : 

1. Commissioners must act, though in a doubtful case. 15 Vcs. 424. — 2. When a 
person, us of a given character, and under certain circumstances, is brought within 
the bankrupt laws, the adjudication of the commissioners ought to proceed upon di- 
rect evidence before them, that the person is of the character and within the circum- 
stances required; and not ujK)n a deposition incorporating the substance of an affida- 
vit, in which (in another conn) those essentials have been attested. 2 Rose, 203. — 
3. An appeal lies from the determination of the commissioners, to the great seal, by pe- 
tition. 1 Atk. 151. 1 Atk. 77. — 4. Though the evidence pmduced at the lii-st ineetnig 
is all car yet it is both the practice and the duty of the commissioners to inquire 
minutely inta the fairness of the petitioning creditor's debt, and the manner in which 
it . arose, as well us the fads of trading and bankruptcy. Cooke, 105. — 

5. The jurisdiction of the commissioners is legal and equitable. 1 Atk. 77. — 6. Com- 
missioners doubting, upon just grounds, the fairness of a debt, may, notwithstanding 
the creditor’s oath, reject it, or admit it only as a claim, 1 Atk. 70. Ibid. 221. 
11 Ves. 521. — 7. And the creditor’s remedy is by petition to the great seal for leave 
to prove. 2 Ves. 666. — 8. As it likewise is, ancl not by bill, where a proof has im- 
properly been admitted. Cooke, 130. — 9. Commissioners are not authorized to e\- 

pungc; 



( 'oryimUshjii, 


115 


wherever tbuiul, in his house, or elsewhere, bv hi.> or her imprison- 
merit, &c. 

And by the st. i:i El. 7. and I Jac. 1.5. il' the bankrupt withdraw, and 
on w'arning three several times left at the house of his most iiMial 
abode for a year last past, do not appear beliire liie commissioiier.s, 
the major part of them may make him to be proclaimed in tlie (jucen’s 
name five market days, near the place of his liody, to apjiear at a 
time appointed, and if he does not then ajipear, lu? shall be out of the 
queen’s protection, and the commissioners may send a warrant to ap- 
prehend him. 

And by the st. 13 EL 7. if any person conceal him so proclaimed, he 
shall suffer .such fine and impri.sonmont as the lord chancellor shall 
think meet. 

And by the st. 21 Jac. 19. the major part of tlie tominissioiiers, or 
any by their warrant, may break open the house of the Ijankriqit, and 
seize his body, &c. 

By the st. 4 ‘Sc 5 Ann. 17. on certificate (u) under the liands and seals 
of the major part of the corninissioners, llral such commission is issued, 
and tlie party is found a bankrupt, any jiido-e, ov justice ol' peace 
may grant a warrant to apprehend him, and cojiimit liim to the comity 
gacll, of which the gaoler shall forthwith give notice to the commis- 
sioners, that tliey by warrant may remove liiin belbrc them, kc, lle- 
vived by the st. 5 Geo. 24. 

And if the bankrupt, in 30^lays after notice of the commission left at 
his usual abode, and published in the Gazette (which time the Ln Ci clian- 
cellor, &c. five days before the time of such surrender may enlarge not 
cxceedingGO clays)do not surrender himself to soineof the commi.ssioneis, 
and submit to be examined, he shall suffer a.s a felon. Enlarged by the 
st. 5 Geo. 24. and 5 Geo, 2, 30. 

pungcaproof. l Rose, 456. — 10. The course is to petition for an onler. 1 Monr. 
325. — 11. If 1;he creditors <lo not direct how the money arising from the hankrn])t\ 
estate shall be paid in, the commissioners arc to give directions for paying the same. 
St. 49 Geo. 3. c. 121. s. 3. — 12. They may direct the money paid in to be laid out in 
exchequer bills. Stat. 49 Geo. .j. c. 121. s. 7. — l.T. Cotnmissioners are not autho- 
rized to discharge a prisoner. 1 Rose, 2G0. — 14. They will be controlled when act- 
ing beyond their duty, by being charged with costs. 15 Ves. 29,7. — 15. Where the 
commissioners took more than 20s. a-picce, and sj)ent large sums in I'casting at the 
cxpciice of the estate, they were removed, a new commission was awariled, and they 
ordered to pay ail costs. 7 Viii.77. pi. 3. — IG. The emnmissioners exceeding their 
authority are liable to an action. 4 Inst. 277. l Salk. 2Rlk. 1 144. 2 Str. «80 
2 Wils. 382. 3 Keb. 1 Vent. 323. Show. 102. — 17. Hence they arc liable in tres- 
pass for committing a bankrupt, having made a satisfactory answer. 2 I^lk. n il. — 
IS. No action lies against commissioners fora commitment bad from a mere ibrnial 
defect in the warrant. Comb. — 19. Comini.ssioners in liankrnptcy have no antlio- 
rity to bind the bankrupt by an adjudication, that upon inspecting the accounts 
between him and a creditor, he stands indebted to the creditor ii: so Jiinch. II’, how- 
ever, Ills conduct and demeanor before the commissioners is such, wlicnce an assent 
upon his part to their estimate and mode of calculation can be inferred, that will fur- 
nish evidence of an admission by him that he stands indebted accordingly. The rcu* 
son of the rule is, that they are not arbitrators of his own choosing, and that he comes 
before them by compulsion and iti invituvi, 2 M,& S. 2G5. — 20. Commissioners are 
disabled from purchasing, whether for themselves or others. 10 Vcs. 381. — 21. Com- 
missioners may sue assignees for the costs of defending actions. IG Ves. 2.35. — 
22. Commissioners in the country can upon no account be allowed more than 20 j. 
2 Bro. 50 . 

(n) Commissioners, in their certificate to judge or magistrate, for apprehension of 
banlunpt, need not mention the cause of their summoning him. 1 Atk, 240. Cooke, ]09. 
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By the st. 5 Geo. 24'. any judge, baron, or justice of peace by war- 
rant, &c. may apprehend, &c. ut supra. And, if the gaoler suffer an 
escape, he forfeits 500 Z. (o) 

(D5.) And 


(o) 1 . Bankrupt to surrender at the third meeting, within the forty-two days, or at the 
enlarged period. Stat. .5 Geo. 2. c. 30. s. 2, 3. — 2. Commissioners are, within the 
forty-two days, to appoint three meetings for bankrupt’s surrender and conformity. 
Stat. 30. Geo. 2. c. 30. s. 2. — 3. Upon the party being declared bankrupt, commis- 
sioners may call upon him to surrender within the allotted time ; or upon suspicion 
that he is embezzling his cfiects, or leaving the kingdom, may require his immediate 
appearance before them. 1 Atk. 240. — 4. (yhanccllor may enlarge time for bank- 
rupt’s surrender, not exceeding fifty days. Stat. 5 Geo. 2. c. 30. s. 3. — 5. The grounds 
for enlarging the time for bankrupt’s surrender, are surprise and accident. Cox, 48. 
— 6. The lord chancellor can only enlarge the time for surrender, for forty-nine days 
after the expiration of the forty-two days appointed by the commissioners. Ainb.ooV. 
— - 7. Order for surrendering to pass last examination must be made six day^ before 
expiration of forty-second day, i Rose, 311. — 8. Upon a due surrender bcing^ pre- 
vented by comiuissioncTs* non-attcndance, the court will, upon banknipt’s petition, 
lo Vcs. 183. appoint another day. 1 Ves. lo.*;. — 9. Court, in its discretion, will order 
acceptance of surrender after the usual time. 2 Bro. 49. 6 Ves. 445. 12 Vcs. 496. 

— 10. Though assignees object. Ibid. 1 Mad. 248. 2 Rose, 381. — 11. After the 
expiration of the time allowed by the act for the bankrupt’s surrender is expired, an 
order of the lord chancellor for the commissioners to take the bankaipt’s surrender 
and examination does not jirotcct him from a prosecution, and amounts to no more 
than a sort of declaration, that the lord chancellor does not see reason to think, 
that if prosecuted, he would he convicted ; and that the opinion of the court was, 
that the bankrupt had no intention of keeping out of the way fraudulently. 2 Bro. 47. 
6 Ves. 445. 14 Ves. 40. 15 Ves. 1 19. — 12. Itftis not mandatory upon him ; and he, 

therefore, not guilty of contempt by disobeying it. 14 Vcs. 40. 15 Vcs. 1. — 13. The 
omission to surrender must be wilful to make it felony. Amb. 307. — 14. In a case 
of favourable circumstances the lord chancellor refused to aid a prosecution for 
felony in not surrendering, by ordering the clerk of the commission to attend at the 
Old Bailey with the proceedings under the commission, and left the prosecutor to go 
on in such manner as the law prescribes to prove him a bankrupt and a felon, within 
the intent and meaning of the act of parliament. 1 Atk. 222. — 15. Commissioners 
may certify to a judge of the superior courts, or to a justice of the peace, that the 
party is become bankrupt ; and, upon such certificate, the judge, &c^ is required to 
grant his or their warrniit for a[)prehcnding and committing the bankrupt to gaol. 
Stat. S Geo. 2. c. 30. s. 14. — 16. Upon judges’ or magistrates* commitment upon 
commissioners* certificate of bankruptcy, bankrupt to be removed by commissioners’ 
warrant. Stat. 5 Geo. 2. c. 30. s. 14. — 17. If the summons to the bankrupt be general 
“ to attend,” 4nd the certificate to the judge or magistrate to obtain his apprehension, 
inention only a certain cause for the summons, still the validity of the commitment is 
not thereby atfected. 1 Atk. 240. — 18. If any bankrupt taken under the commis- 
aioners’ certificate, and the warrant thereon, shall, within the lime allowed by the 
statute, submit to be examined, and in all things conform as if he had surrendered, 
fnich bankrupt shall have the same benefit of the statute as if he bad voluntarily sur- 
rendered. Stat. 5 Geo. 2. c. 50. s. 15. — 19. By the 5 Geo. 2. c. 30. s. 1. the bank- 
rupt is required to disclose and discover all his effects, and estate real and personal, 
and how and in what manner, to whom and upon what consideration, and at what 
lime or times he hath disposed of, assigned, or transferred any of his goods, wares, 
merchandizes, monies, or other estate and effects, and all books, papers, and writings 
relating thereto, of which he was possessed, or in or to which he was anyways interested 
or entitled,, or which any other person had in trust for him or for his use, at any time 
before or after the issuing of the commission ; or whereby he or his family have or 
may expect any profit, possibility of profit, benefit, or s^dvantage whatsoever; except 
only such part of his estate and effects as shall have been really and dond fide sold or 
disposed of in the way of his trade and dealings, and also such sums of money as shall 
have been laid out in the ordinary cxpcnces of his family. The bankrupt is required 
upon his examination, to deliver up to the commissioners, all such part of his goods, 
wares, merchandizes, monc^, estate, and effects, and all books, papers, and writings 
relating thereto, as, ut the time of his examination, shall be in his possession, custody, 
or power, the necessary wearing apparel of himself, his wife and children, only excepted. 
And if he conceal any part of his property to the amount of twenty pounds,‘'with 
ij . intent 
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(D5.) And of the act of bankruptcy. 

After the conimihsioii issued, the coniniissioncrs, or the major part, 
ought to examine {p\ whether he be a bankrupt ; for the st. 21 Jac. 1 9. 
says, after any person shall by the commissioners, or major part of them, 
be*adjudged, and declared (7) a bankrupt. 

And by the st. 4 & 5 Ann. 17. the commissioners may call before 
them any person, who they believe can^give account of any act of bank- 
ruptcy, and examine him thereto on oath, or otherwisse; and if he, 
having his charges paid or tendered, refuse to appear, or to bo sworn, 
and answer all questions, &c. they may commit him without bail till he 
submit, &c. Revived by the st. 5 Geo. 24. 

Provided, none be obliged to travel above 20 miles so to be examined. 
Revived by the st. 5 Geo. 24. 

(DfJ.) For discovery of his estate. By examination of the 

bankrupt. 

By the st. 1 Jac. 15. the major part of the commissioners may exa- 
mine (/•) the bankrupt (a*) on such interrogatories as they shall think 

meet, 


intent to defraud his creditors, lie is guilty of felon) without benefit of clergy. — 
20 , The estate of ii bankrupt conviejed of felony, by secreting his property, is to go 
to the creditors. Stat. 5 Geo. c. s. 1. — 21. An unccTtificatal bankrupt going 
surreptitiously beyond sea, and refusing to assist liis assignees in gi*tting in his debts, is 
guilty of noii-conforinity, and cannot be discharged nnder the insolvent debtors’ act. 
2Blk. Ii38, 

(/j) 1. It seems that the commissioners cannot, under any circumstances, be per- 
mitted to receive, as evidence of the act of bankruptcy, an affidavit made before a 
master. 2 Rose, .po 9. over-ruling 1 Rose, 298. — 2. And the chancellor will not, 
upon account of the absence of the witness, order a ilepositioii of an act of bankruptcy 
under a separate commission, to be received as evidence of an act of bankruptcy under 
a joint commission afterwards issued. 2 Rose, over-ruling I Rose, 298. — 3. Jf 
the evidence of the act of bankruptcy amount to tlic eiulcnce of the pcson against 
whom the commission iisned, it is not sufficient. 13 Vcs. 325. — L 'I’lic certificate 
of the clerk of the papers, with a deposition cd‘ its being signed by him, is the usual 
proof given of the act of bankruptcy, by lying in prison two months, *l Mont. 90. — 
5. The deposition proving an act of bankruptcy, by departing the realm, should state 
an intention to delay creditors, or circumstances wlicncc that liict is a necessary in- 
ference ; and though a departure in embarrassed circumstances is strong evidence of 
such intention, yet it is not conclusive. 1 Rose, 387. 2 Ves. & Beam. .399, — - 6. And 

note, that equity will not, for the purpose of founding a commission, compel a trader 
to discover wlicther he committed an act of bankruptcy; although it will compel a 
discovery as to the trading. 4 Bro. 4.31. 

iq) 1. If sufficient evidence is given to satisfy the minds of the commissioners that* 
the party is a bankrupt, they then declare generally that he was a bankrupt at the time 
the commission issued. 1 Atk. 71, I Atk. 7S. 1 Atk, liy. — 2 . Notice in the 

Gazette may be dispensed with, where there is a ftonA Ji<te intention to prosecute the 
commission. 1 Buck, 81. — .3. Notice in Gazette suspended from swearing to solvency, 
and denying bankruptcy. 1 Rose, 259. — 4. But operation of the commission in 
other respects continued. 1 Rose, 336. Vide 1 7 Ves. .'>13. 1 V. & B. 350. — 5. Notice 
stayed, there not being a sufficient act of bankruptcy upon the proceedings. 
17 Ves. 414. 

(r) 1. Commissioners may examine the bankrupt verbally or iji writing. Stat. 5 
Geo. 2 . c. 30. s. 16. — 2. Previous to which, they were restricted to written inter- 
rogatories. 5 Mod. 368. 2 Str. 880. — 3. The examination in to be upon oath; un- 

less of a quaker, and then upon affirmation. Stat. 1 Jac. 1. c. 15. s. 6 , 7 . 9. .5 Geo. 2. 
c. 30. s. 1. — 4. Formerly, if the bankrupt was in cxcculloiiy the commissioners were 
obliged to attend him in prison to take his examination; but now, if bankrupt is in 

I .'3 
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meet, touchiiig his lands, goods, debts, books of account, &c. or his 
secret grants, or eloining of them, &c. (/) 

Ami if ho refuse to be examined, or answer fully, they may coiiunit 
him till lie conform, (te) ♦ 

And 


execution at the time of his last examination , the gaoler or keeper of the prison must, 
ami is iiHlcinnified in so doing, liring him up upon ronnnissioners warrant, the same as 
where he is in custody upon mesne process. Stat. 4?) Geo. 3. c. 121. s. 13. — 5. The 
expellees of bringing him up are payable out of the estate. Stat. 5 Geo. 2. c. 50. 
s. 6. — (J. The commissioners may examine him, touching his lands, tenements, goods, 
chattels, debts, hills, bonds, hooks of account, and such other things as may tend to 
disclose his estate, or his secret grants, conveyances, eloigning of his lands, tenements, 
goods, monev, and debts, ns they shall think meet. — 7- The coininissioncrs may, of 
their own authority, tMilarge the time for the examination of a bankrupt, who has 
surrendered within the forty-two days. 2 Burr. 1122 K T. 11. '17.5.; or within the 
enlarged time, which the chancellor may have appointed. 4 Vcs. 691. — 8. Gene- 
rally, the chancollor will not interfere respecting the commissioners mode of con- 
ducting the hankriipt*:’. examination. r> V. & B. 94. — f). For a latitude of examina- 
tion conduce- to justice, r, T. 11. 17. IJougl. 257. 8 Vcs. 531. — 10. Upon extra- 

ordinary occasions, liowc>cr, he will limit it to a particular mode, or to particular 
points. 1 Atk. 204, 205. — 1 1. The bankrupt objecting to the conmiissioners* inter- 
rogatory, must demur to it; whereupon the chancellor will decide it by petition, 

1 Atk. Ji)9. 

(s) ff the bankrupt is in prison, the assignees are required lo appoint one or more 
I)ersons to attend (lini from time to time, and to produce to him his books, &c. in 
order toprc]):ire his last examination ; a copy of which he nmst, upon their application 
for it, deliver to the assignees or their order, ten days at least before Mich last examina- 
tion. 5 Geo. 2. c. 30. s. 0. 

(/) Admission by bankrupt of a lo- s of im»rc than 5/. at play, will not be expunged, 
though civdi lor con-ientcd. Cox, 49. 

[iij 1. A bankrupt not answering to the satisfaclion of the majority of the commis- 
sioners, tiieir law fill ({uostions, miiv, by their warrant signed and sealed, be committed 
to such prison as lliov may think hi, until he submits himself. Stat. 1 Jac. J. c. 15. 
fi. 8. 5 (\io. 2. c .30.‘ s. 16. 2 Burr. 1 122. 0 T, R. 118. 1 Vcs. 328 11 Ve.s. 511. 

2 Rose, 217. — 2. Nor is it an c.xcii'C, that the answer will subject him to a fine or 

penalty. 1 At. l')6. Cooke, 4.37. — 3. yV positive answer is not therefore neces- 
sarily satisfactory. 1 Rose, 407. 2 V. iS: B. 2M. 8 Vcs. 328. — 4. And a gene- 
ral answer to a jiarticular queMion is insniricicnt. 2 Blk. ui9. 2 Burr. 1122. 
1215. — 5. 'Jliough this results from the teru.'ency of a full answxr lo criminate 
him. 1 Rose, 407. — 6. An answer, howe\er, to the best of his remembrance, 
asserting his iuibility to answer further, will do. .3 Wilson, 420. 2 Ch. Ca. 72. 
Leach, .361. — 7. Commi'»sioners cannot commit for prevarication; since he might 
still give a full answer at last. 2 Str. 8so. — s, Qu<en\ ifin committing the bankrupt they 
ought to be inrtucnccd by extrinsic evidence. 1 Buck, 264. — 9. Baiikru])t may be com- 
mitted for not Mibmitting lo be examiued. Stat. I Jac. 1 . c. 15. s. s. — 10. Or for refusing 
to bo sworn. Stat. 1 Jac. 1. c.;15. s. 8. — 11. Or to sign his answers. Slat 5 Geo. 2. 
c. 30. s. 16. — 12. Commissioners may compel hankriipiN artcndimcc, notwithstanding 
he has passed hir. last ('x:nnini\tion. "i Atk. 240, 2 Blk. 1188. — 13. So, refusing to 

attend assignees aftc.’ . ficatc, he may be committed by commissioners upon their 
warrant. Slat. 5 G-.c J. c. 30. s. .36.— 14. Upon a commitment for not answering 
either at all or imsatislactorily, the particular question must be specified in the war- 
rant. Stat. .3 Geo. 2. c. 30. s. 17. — 1,^. 'J'hc warrant must pursue the words of the 
statute; and in this pirtieular the superior courts have been very strict in their con- 
struction. 2 Str. 880. Salk. .351. 2Ld. Rd. 851. — 16. The commissioners’ order 
committing the bankrupt may be made in his absence. 13 Ves. 361. — 17. And 
though subsequent to, may bear date the day of the c.xaminalion. 13 Vcs. 361. — 
18. If, in the order of commitment, the recital of the previous examination incor- 
rectly states the admissions upon which the question was founded, this vitiates. 1 8 
Ves. 237. — 19. A bankrupt being committed by the commissioners for not answering, 
it appeared from the questions put to him, the commissioners had stated facts of which 
they were informed by the deposition of the messenger, but the deposition was not 
set forth in the warrant, nor did it thereby appear to have been read to the banknipt 

at 
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And if lie couiruiL perjury, in the damage of his creditors, to the 
value of 10/., being convicted, he shall be pilloried, and lose one of his 
oars. 

By the st. 21 Jac. 19. if a« bankrupt be found to have fraudu- 
lently conveyed away gowls or lands to the value of 20/., and do not 
discover, and, if he can, deliver to the connnissioneis all tlic estate and 
goods so conveyed, and be thereof convicted upon indictment, &c. he 
siuill be pilloried, and lose one ear. 

By the st. 4 & 5 Ann. 17. if a bankrupt on examination do not fully 
and truly discover all his effects, books, &c. and how disposed, and de- 
liver up all in his powc*r, &c. he shall suffer as a felon. 8o by the st. 
3 Geo. 12. a bankrupt against whom a commission issued ou or before 
26 June 1716, at which time the former act expired. So by thest. 
5 Geo. 24. and 5 Geo. 2. 30. 

So by the st. 5 Geo. 24. if he conceal, destroy, &c. any of his effects 
to the value of 20/. or any books of account, bonds, &c. of intent to 
defraud creditors. — So by 5 Geo. 2. 30. 

So, if alter his certiiicate he refuse to attend the coinmissioiiers, or 
the court, to make out any debt, &c. having 14 days notice, and 25. 6^/. 
][)€r diem allowed him, he sliall be committed. 

(07*) Of his wife. 

So by the st. 21 Jiic. 10. the comiiiissioners may examine on oath 
the wife of any one found a bankrupt, as to the estate or goods ol‘ the 
bankrupt concealed, or disposed by her, or any other ; who reliising to 
appear, or be examined, or not disclosing the truth, shall forfeit the 
same penalty as any other [lerson should in the like case. 

But before this statute the wile could not be examined by the com- 
missioners against her husband. 1 Brownl. 47- 


at the time of hiit exami nation. Hold that the coinrnitincnt was substantially insut- 
licient, and that the court could not commit the bankrupt under 5 Geo. \i. c. 30. 
s. 17 . 1 Duck, SG'l. — 20. A conimitmcnt upon two jjroimds, of which one is unwar- 

rantable, has been held altogether had. 1 P. Wms. 610 . — 21 . Though of this thero 
are doubts. 2 Blk. 1141 . — 22. A coinmitnicut fur mishebavumr is bad. 2 Blk. S82. 

1 144. — 2J. So for 2 Str. 880. — 24. So, lilt he shall be discharged 

by due course of taw. 2 Ld, lid. 851. 2 Str. 880. — 25. So, till he conforms to our 

aulhoriiy. Braccy’s ease, 1 Salk. ."48. — 20'. Upon remanding the bankrupt after a 
former commitment, there must be a warrant of rc-commitment, stating the cause. 
2 Rose, 3i)6. a Rose, 400. — 27. If commissioners coiimiitnicnt be defective in form, 
judge upon habeas corpus to re-coinmit. Stat 5 Geo. 2. c. 30. s. 18. — 28. Habeas 
corjms IS the appropriate mode of discharging the bankrupt from commitment by 
commissioners. Dick, 67, llVcs. 425. I Rose, 407. — 24. And the court will 
not go out of the return to the writ. 5 Mod. .368. 1 Rose, 407. 11 Ves, 511. — 

.30. If the facts did not warrant the commitment, the remedy is by action. — 31. Pe- 
tition is not the appropriate course for obtaining bankrupt’s discharge from commit- 
ment by commissioners. 1 Atk. 240. 8 Ves. 3.30. 10 Vcs. 106. 18 Ve3.237. — 

32. Order, upon petition of bankrupt committed by commissioners, to bring him 
again before them. 18 Ves. 294. — 53. A party committed by commissioners of 
bankrupt, must send them word when he will submit and answer, l T. It. 654. — 
34. Whereupon they must appoint a meeting, and at the expence of the estate, 
^ Bro. 48. 
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(D 8.) Or of others. 

So by the st. 1 3 El. 7. the commissioners may send {x) for any persons 
suspected to have any goods or debt»of the bankrupt^ or to be in- 
debted to him, and may examine (y) them on oath, or otherwise, abo^t 
the truth and certainty thereof: and if any refuse to be sworn, or dis- 
close not the whole truth (s), on proof 'thereof before the commis- 
sioners by witness or otherwise, he shall forfeit double the value of the 
goods, or debts concealed, to be levied by the commissioners on his 
or their lands and goods, &c. for the benefit of the creditors, in the 
same manner as they may order the lands or goods of the bankrupt 
himself. 

And by the st. 1 Jac. 15. the commissioners (a) may, by warrant (i), 
&c. commit the party, refusing to appear, or to be sworn, and an- 
swer such interrogatories (c) as shall be ministered to him {d)y without 
bail (e), ill he submit to be examined, &c. — So by the st. 5 Geo. 24. 
as to acts of bankruptcy. 

And such person convicted of wilful perjury, &c. or any convicted of 
suborning them, shall suffer such punishment concerning perjury as in 
5E1.9.(/) 

Provided the commissioners allow the witnesses sent for, such costs as 
they think fit. (g) And by the st. 5 Geo. 24. they are not obliged to 
go above 20 miles. (/) 


(j?) So they may examine any person present at their meeting. 5 G. i?. c. 30. s. 16. 
(f/) 1. Chancellor will not interfere with the commissioners’ mode of examining a 
witness. 9 Ves. 513. — 2. It is an indulgence to allow witnesses examined by com- 
missioners the assistance of counsel ; and is in commissioners’ discretion. 1 Atk, 204. 

(s) Commissioners of their own authority may examine and make parties confess 
the infirmity of their title. 13 Ves. 189 

(a) 1. Order enforcing attendance of witnesses upon commissioners, will be made 
upon disobedience to their summons. 6 Ves. 781. 11 Ves. 8. 14 Ves. 451. 

17 Ves. 379. 1 Rose, 39. 1 V. & B. 74. 2 Hose, 330. 1 Buck.*, 258. — - 2. Order 

for attendance of witnesses upon opening the commission, limited to the proof of some 
specific fact. 1 V. & B. 41. — 3. Leaving order where witness resided when summoned, 
ordered to be good service, l Buck, 258. — 4. Commissioners order upon bankrupt, 
passed his examination and certificutcd, to attend, enforced. 14 Ves. 449. 

^5} 1, In determining to grant the warrant, the commissioners must act together, 
though they may aftervvards sign separately. 8 East, 319. — 2. Their order to make 
it out must he taken to include their direction as to the persons to whom it should be 
directed. 8 East, 319.— 3. It may issue upon disobedience to the first summons. 
8 East, 319. 16 Ves. 236. 

(c) 1. Commissioners n)ay commit a witness refusing to sign his answer, not having 
a reasonable objection. Stat. 5 Geo. 2. c. 50. s. 16. — 2. So for disobeying their first 
summons. S East, 319. over-ruling 2 Blk. 1035. 

(d) 1. A witness must give an account bfwhat he knows of bankrupt’s effects, as 
well before as after the bankruptcy, i Ld. Rayni. 99 ; see 3 Keb. 837.-2. But he is 
not bound to answer any thing which tends to criminate him. 5 Mod. 309. Comb. 391. 
— CF. Commis-sioners may require witness to sign his answers. Stat. 5 G. 2. c.30. s. 16* 

(e) A party committed by commissioners is entitled to a Aadeas corput, St. 5 G. 2. 
c. 30. 8. 18. Dick, 479. 

(y) 1 Jac. 1. C. 15. s. 9« 1 1. .5 G. 2. c. 30. s. 29. 

(g) 1 . Upon commissioners summoning a witness, his expences need not be ten- 
dered or even ascertained beforehand ; though want of means would prevent an at- 
tachment for non-attendance. 2 Rose, 75, 2 Rose, 345. 1 Mer. 188.— 2. There- 
fore notwithstanding, they may arrest him for disobedience. 8 East, 319. —3, Wit- 
nesses are entitled to their costs and charges. Stat. i Jac.l.c. 15.s. ll.-r-4. And 
summoned, though by a parol order of commissioners, may have assumpsit for costs 
directed by them to bcpaid» i £sp. 64. 
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By the st. 4 & 5 Ann. 17- in case the bankrupt do not surrender 
himself, and conform, &c. all persons, who have accepted any trust, or 
concealed any real or personal estate of the bankrupt, shall in 30 days 
after notice of the commissioti, discover such trust and estate in 
waiting to one of the commissioners, and submit to be examined, &c. 
or forfeit 100/. and double the value of the estate concealed, to be re- 
covered by the assignees for the benefit of the creditors, with costs, &c. 
And any person voluntarily discovering, &c. in 60 days after the time 
allowed to the bankrupt to surrender, sliall have 3/. per cent, from the 
assignees, of the neat proceed of what shall be recovered by such dis- 
covery. — Revived by the st. 5 Geo. 24. 

But a commitment, till he conform to their authority, is void. R. 

1 Sal. 348. 

Or, till discharged by due course of law. R. 1 Sal. 351. 

(D 9.) By seizure of his effects. 

By the st. 13 El. 7. if any detain goods, lands, or debts of a bank- 
rupt fraudulently, &c. he shall forfeit double the value of them, to be 
levied in the same manner as the forfeiture for concealing such goods, 
&c. on examination, &c. and to be employed for the benefit of the cre- 
ditors, or if they be paid, then a moiety to the queen, and a moiety to 
the poor, &c. 

And by the st. 21 Jac. 19. (X:) the commissioners or any by their 
warrant may break open the house (/), chambers, warehouse, shop, 
doors, or trunks of the bankrupt, and seize his goods, money or other 
estate. 

So by the st, 4 & 5 Ann. 17. on certificate from the commissioners, 
of the commission, and that the party is found a bankrupt, any judge 
or justice of peace may grant a warrant to seize any goods, books, writ- 
ings, or other real or personal estote of the bankrupt. — So by the st. 
5 Geo. 24. 

And by thest. 5 Ann. 22. if the bankrupt, or any other by his con- 
sent or privity, remove, conceal, destroy, or embezzle any goods or 
effects, whereof the bankrupt, or any in trust for him, is possessed, to 
the value of 20/. or any books of account, writings, &c. of intent to 
defraud his creditors, such bankrupt shall suffer as a felon. — So by the 
st. 5 Geo. 24. and 5 Geo. 2. 30. 


(») 1. Witnesses summoned to attend commissioners of bankrupt, arc privileged 
from arrest, during their attendance, etia7n eundu et redeundo. 2 Blk. 1H2. — 
2. Though summoned upon their own importunity. 1 Atk. 54. — 3 . Or even though 
not summoned ; at least morando et redeundo. 1 V. & B. 316. 

(^) SG. 2. c. 50. s. 14. 

(/) 1 . They cannot break 'open any other than the bankrupt’s house to search his for 
goods. 2 Show. 247. — 2. And where a messenger, under commissioners’ warrant, at- 
tempted to seize the bankrupt’s goods in the possession of the master of a ship, who re- 
fused to deliver them, lord chancellor doubted whether he could make an order in aid 
of their warrant. He, however, made an order for delivery of goods, upon payment of 
freight and indemnifying master against bill of Jading sent to consignees. Molloy, 253. 
2 £q. Ca. Abr. 98. 


(D 10.) For 
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(D 10.) For dis|)o.sal of bis estate. What lands and goods. 
All his real estate. 

By die St. 13 Ei. 7. the major part of the commissioners have full 
power by their discretion to take order with all ( 772 ) a bankrupt’s lands(7i), 

tenements, 


(m) These are general rules upon the question what passes under the commission; — 
1. Every description of personal property to which tlie bankrupt is legally or equi- 
tably entitled at the time of the bankruptcy, or to which he may become entitled pre- 
vious to obtaining his certificate, may be assigned by the commissioners. .34 & 35 Hen. 8. 
c. 4. 8. 1. 13 Eliz. c. 7. 8. 2 & 11. 1 Jac. 1. c. 15. s. 13. 21 Jac. 1. c. 19. 5 Geo. 3. 
c. 30. — 2. Hence all interests, legal and equitable, pass under the assignment. 
9 Ves. 83. 1 V. & B. 547. — 3. So whatever possibility of interest the bankrupt is 

entitled to in his own right, mju^ be assigned by the commissioners. 3 P.Wms. 132. 
— 4. And in fine, every species of property whereof by possibility a profit may be made, 
acquired by a bankrupt before his certificate, passes to his assignees. .3 Smith, 58. 
7 East, 53. 3 B. & P. 565. — 5. Therefore, a right to bring a real action. 2 H. B. 4 il. 
— 6. Devise to such of the children of A. as should be living at his death. A. had 
iuiie, amongst others, B. who became bankrupt, and obtained his certificate ; then A. 
died; and assignees were held entitled to B.’s interest. 3 P. Wn)s. 132. — 7. But 
where, after the bankrupt obtains his certificate, an estate descends to him as lieir at 
law, it ifl not such a possibility as can be assigned by the commissioners : there must 
be a persona designata, it must be a possibility that can be assigned or released ; such 
as the bankrupt can disclose upon his examination. Amb. 394. These are miscellane- 
ous points . — 8. Where a chattel is made to order, the property therein is not vesteil 
in the {quasi) vendee, until finished and delivered, though fie has paid for it. 7'hcrc- 
fore, upon his bankruptcy previous to these, it does not pass. 1 Taunt. 318. — 9. If a 
trader draw an order for payment of a sum of money out of a certain fund, and pay it 
to a creditor, who deposits the order with the payee, and before the order is payable 
the trader become a bankrupt ; the money docs not pass, but must be appropriated in 
payment of the order. Row v. Dawson, 1 Ves. 531. — 10. The assignees cannot, in 
trover, recover from a creditor the amount received under a check delivered to him 
by the bankrupt since the bankruptcy. Mathew v. Slierwell, 2 Taunt. 439. — 11. An 
agreement for a lease made for bankrupt’s personal accommodation, docs not pass. 
2 B.& B. 9. — 12. All assignee under a commission is, eomme scmlde, entitled to have 
the benefit of a covenant for renewal of a lease at the end of a term. 2 Vern. 194, 
contra. 2Frccm. 183. 2 H. B. 444, accord. — 13. If a mortgage-deed contains a 

covenant for further assurance, the mortgagee may retain his security against the as- 
signees. 3 Bro. 594. 2 Bro. 652. — 14. The right to money payable by instalments 

for taking into partnership, passes, though partnership determined by the bankruptcy. 
Swanst. 85. — 15. The right of action for money lost at play, passes. 2 Ves. 514. 
2 H. B. 308. — 16. A power does not pass. Lord Townsend v. Windham. — 1 7. The 
commissioners may assign a lease granted to the bankrupt, in which theie is a proviso, 
that the lessee, bis "^executors or administrators, shall not assign without the lessor’s 
consent in writing. 2 Eq. Ca. Abr. lOO. Amb. 480, 2;Atk, 219 ; vide l2Ves. 504. 3 M. 
& S. 353. — 18. Funded property limited to the bankrupt as unalienable, if given for life, 
with no limitation over u|K)n bankruptcy, passes. 1 Rose, 1 97. 1 8 Ves. 429. — 19. Pro- 
perty limited over upon brankruptcy, does not pass. 1 Rose, 197. 18 Ves. 429. — 

20. If an estate be settled upon bankrupt for life, with other intervening uses, remain- 
der to himself in fee, with power to change the uses, and he afterwards become bank- 
rupt, the remainder in fee vests in the assignees, and his power of revocation is gone. 
Lofi^. 71. — 21. Where a trader pledged a lease as a security for a sum of money lent 
to him, and afterwards became bankrupt ; the court said they had nothing to do but to 
supply the legal formalities, and ordered the estate to be sold for the payment of the 
money, l Bro. 269. and cases there cited. 9 Ves. 115. ll Ves. 398. ib. 403. — 
22. A lease is deposited as a security, but no assignment is executed : semble, that the 
equitable interest of the pledge is not of such a nature as to reduce the estate of the 
pledgor to a naked trgst, which would not pass to his assignees. 5 Esp. 105. — 23 . A 
policy of insurance, effected by a trader on his own life, passes to his assignees, unless 
they expressly renounce their claim to it. 1 Campb. 487. — 24. A share in a ship 

passes^ 
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tenements, and hereditaments, as well copy as freehold, which he shall 
have in his own right before he became a bankrupt. 

And 


piloses, without being charged in respect of disbursements by the other part-owners. 

2 Rose, 76. — 25. Assignees cannot have trover for" a ship of which bankrupt was never 

the registered owner, although defendant claims under the bankrupt. Stark. 177. 

26. A right to compensation under a dock act passes. 1 7 Ves. 347. — 37. A debtor, 
after an act of bankruptcy, indorses to his creditor bills of lading, as a security. The 
creditor insiu'es in his own name, and on a loss, recovers against the underwriter, bv 
averring the interest in the bankrupt’s assignees. The assignees are not entitled to 
the money so recovered. 4 Taunt. 380. — 28. Under the bankruptcy of an executor 
and trustee directed by the will to carry on a trade, and a limited sum to be paid to 
him by the trustees for that purpose, the general assets beyond that fund arc not liable. 
loVes. 100. — 29. Property obtained by fraud, and which can be distinguished, does 
not pass. 1 M. & S. 517. — 30. A., upon false pretences, obtains abill from B., and his 
assignees receive the amount. This is money had and received by the assignees to B.*s 
use. Peake, ill; and sec 12 East, 656. — 31. Effects acquired between the signing 
and allowance of the certificate, pass ; thus, a legacy. 2 Burr. 716. — 32. Future pro- 
perty the estate (under a second commission) not paying 15^. in the pound, does not 
pass. 1 Rose, 452. 33. If the statute of limitations is pleadable against a bank- 

rupt, his assignees may be barred by it ; and the time is to be computed from the date 
of the original cause of action, and not from the datcof the commissioners’ assignment. 

1 Strn.555. 3P.Wms. 143. Comb. 70. — 34. A trader assisted his whole estate intrust 
for his creditors, reserving to himself a power of revocation on a certain event. He 
afterwards commits an act of bankruptcy, upon which a commission issues. Held, that 
the assignment under the commission was not tantamount to a revocation as by the 
trader. 5 T. R. 530. — 35. Certain stock standing in the name of the bankrupt, the 
dividends of which had not been claimed, was, under the 56th Geo. 3. c.60. transferrecl 
to the commissioners for the reduction of the national debt. The assignee of the 
bankrupt, by petition under the act, claimed the stock as part of the bankrupt’s effects. 
Another person, by petition, claimed the stock, insisting that the bankrupt was a 
trustee for him. A reference was directed to the master, to ascertain whose stock it 
was, and in the mean time the stock was directed to be transferred into the name of 
the accountant general. 3 Mad. 28. — 36. An action of trover cannot be muintuined by 
the assignees of a bankrupt, to recover bills of exchange From the holder, who drew 
them with a knowledge of the bankrupt’s insolvency, and after compelling such bank- 
rupt to sign, induced his creditors, who were not aware of his circumstances, to ac- 
cept them. 1 B. Moore, 281. — 37. A., in London, agrees to consign goods to B. & 
Co. at Hamburgh, on a commission del credere^ to receive the proceeds through the 
hands of C. their partner in London, who is to make advances to A. and repay himself 
out of the proceeds ; B. & Co. purchase bills at Hamburgh, drawn on D. in London, 
indorsed to themselves, and which they indorse and remit to C. as part of the proceeds, 
advising A. thereof, and desiring him to give them credit for them when duly lionoured. 
The bills are accepted by D. but never indorsed over to A., and before they became 
due, D. stops payment. Held, that the jury were Jiistihed in considering that the bills 
were sent to the account, and at the risk, not of A., but of C. ; and therefore A. hav- 
ing become bankrqit, that his assignees were entitled to recover the balance of the 
proceds from C. 2 Mars. 460, 7 Taunt. 164. — 38, Where a trader advanced half a 
fine for the renewal of a lease, and took from the lessee a promissory note to repay 
the money, unless she should by will give the leasehold estate to one of his children, 
and the lessee accordingly bequeathed the estate to one of the trader’s childcrn ; but 
before the death of the lessee, the trader became a bankrupt, and after her death the 
assignees of the bankrupt filed a bill against the child of the bankrupt. Held, that, if 
it was money advanced without a lien, it might be dangerous to give it to the assignees ; 
but that as far as the money advanced was a lien, the father procured an interest, 
which must go to his assignees. 1 Bro. 160. 

(aj 1. Property in Scotland passes. 1 Rose, 462. 3 V. & B. 100; as well real, 

9 Ves. 81, as personal. 2 Rose, 291. 3 V. & B. 100. — 2. Personal property abroad, 
in Ireland, for example, passes. Good. 1 14. 1 H. B. 132. 9 Ves. 86. 1 H. B. 694. 

4 T. R. 182. 2 H. B. 402. contradicting Cooke, 300. Vide Cooke, 297. Dough 
161. — 3. Real property does not. Cooke, 297; secDougl. 161. — 4. Money owing ^ 
out of England (as in the plantations) to a bankrupt, may be attached by the law of ' 

the 
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And therefore the commissioners may sell (o) all lands and tene- 
ments, which the bankrupt had at the time of his bankruptcy in fee, for 
life, or for years. ^ 

So, all rents, annuities, offices, (jj) &c. (j) 

So, all copyhold estates ; for they are within all tlie statutes of ban^;- 
rupts. R. Cro. Car. 550. Vide Copyhold, (N.) 

So a reversion, or remainder, as well as lands in possession. 

So miy future interest : as, a term to commence in faturo. 

(D 11.) Though a joint purchaser with his wife, &c. (r.) 

So by the st. 13 El. 7. the commissioners may sell all lands, tene- 
ments, and hereditaments, which the bankrupt shall have purchased 
for money, &c. jointly with bis wife, children, or child, for his own use, 
or for such use or interest as he might lawfully depart withal. 

Yet, if a purchase in the name of himself and his wife, and son, was 
before his trading, the commissioners cannot sell it. R. per 3 J. Cro. 
Car. 550. 

So by the st. 13 El. 7. the commissioners may sell all lands, &c. pur- 
chased with any person to the secret use of the bankrupt. 

So, if the bankrupt be a joint-tenant in fee, for life, or years, the 
commissoners may sell a moiety. 

If he be seized in right of his wife, they may sell during the cover- 
ture. (s) 


the place, after the bankruptcy, for a debt due before. Dough 170. — 5. If, after the 
assignment of a bankrupt’s estate, a creditor knowing it, and residing in England, at- 
tach the money of the bankrupt abroad, the assignees may recover it. 1 H. Bl. 665. 
4 T. R. 182. 2 H. Bl. 402. 

(o) 1 . As to legal operation of a sale or assignment by commissioners. — It has not 
the effect of a voluntary transfer of stock under a covenant. 1 V. & B. 179. — 2 . And 
held not to work a forfeiture under a clause in a will against alienation. Cooper, 
259. — 3. But where an annuity was given by will to a trader for life, payable to him 
only, upon his own receipt and lui other, and to cense immediately upon alienation ; 
held, that it cctised by the bankruptcy, and the bargain and sale of the trader’s estate. 
3Ves.H9. 6T.R.684. 

(jo) 1 . All ofBccs touching or concerning the administration or execution of justice, 
arc not saleable by the commissioners, as the stat. 5 dr 6 Edw. 6 . c. 16. expressly pro- 
hibits the sale of such offices. But all other offices of inheritance, and for terms of 
years, arc. — 2 . The office of serjeant at mace of the city of London has been held to 
be within the meaning of the stat. 5 dr 6 Edw. 6 . although it was purchased for a sum 
of money, and held qmmdiu se bcnc gmmV, for it concerns the administration of jus- 
tice. 1 Atk. 212 . — 3. The place of a jew-brokcr in the city of London is not a sale- 
able office. Amb. 89. — 4. Where the office is only of police, such as that of the under- 
marshal of the city of London, it is saleable by the commissioners. 1 Atk. 210 . 215. 
Amb. 73. — 5. The place of one of the sworn clerks of the six clerks office, is not as- 
signable. 1 Atk. 212 . — 6 . A gentleman pensioner becoming bankrupt, was ordered 
to resign to the nominee of the assignees. Cooke, 283. — 7. Neither the full nor 
half-pay of an officer in the army, navy, or marines, is assignable. Cooke, 284. 
3T. R. 681. 1 H.B.627. 4T.R. 248. 2 Anst. 533.; butsee 2Blk. 1137. 

( 9 ) 1 . Where a bankrupt is entitled to an advowson, or to a right of next presenta- 
tion to a living, the commissioners may sell it. But if, at the time of sale, the church 
be void, the bankrupt shall present. 1 Burn’s Ecc. L« 125. — 2 . If a clergyman be- 
come bankrupt, bis living is liable to a sequestration, and the proceeds are distribut- 
able amongst his creditors. 1 Atk. 200 . 

(r) Vide infra, (G) (O). 

(r) Lofft, 71. 


(D12.) Though 
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(D 12.) Though conveyed to his children, or trustees. 

So by the st. 1 Jac. 15- the commissioners may sell all lands^ &c. 
offices, &c. goods, chattels, and debts, which such person who shall be- 
come bankrupt, shall have conveyed, or cause to be conveyed to any of 
Ms children, or other person, or into any othdr men’s names, us amply 
as if such bankrupt, at the time of the bankruptcy, had been actually 
seised, or possessed in his own name, of the like interest. 

So if they are conveyed belbrc his bankruptcy, in consideration of 
marriage, to the use of himself and his wife ; though the wife is not 
named by the stat. for she is within the intent. R. Sti. 289. 

(D 13.) Though seised only in tail. 

So by the st. 21 .Tac. 19. the commissioners may sell, &c. all lands, 
&c. whereof the bankrupt is seised in tail, in possession, reversion, or 
remainder, whereof no reversion or remainder is in the king of the gift 
of the king, &c. which shall be good against issues in tail, and all others, 
whom the bankrupt might bar of any remainder, title, possibility, &c. 
by a common recovery. (/) 

So they may sell an estate, which the bankrupt has, to commence 
upon a contingency. 

(D 14.) Though he has only an equity of redemption. 

So by the st. 21 Jac. 19d if the bankrupt have conveyed lands, &c. 
goods, &c. on condition, or under power of redemption, the commis- 
sioners may before the time of performance of the condition, under their 
hands and seals appoint a person to make tender of payment or per- 
formance, according to the nature of the condition. And after such 
tender, &c. the commissioners may sell such lands, goods, &c. for the 
benefit of the creditors, as any other of the bankrupt’s estate. 

(D 15.) Though it descends after his bankruptcy. 

So by the st. 13 El. 7. the commissioners may sell all lands free 
or copy, fees, goods, &c. purchased (y^J, or which shall descend, or 
by any means come to the bankrupt after his being declared a bankrupt, 
at any time before the debts to the creditors be fully satisfied, or agreed 
for. 

(D 16.) All goods and debts. 

So by the st. 13 El. 7. the commissioners may sell all money (x), 
goods, chattels, merchandizes, wares, and debts of the bankrupt, wher- 
ever found. 

And by the st. 1 Jac. 15. the commissioners may grant, and assign 
any debts due to the bankrupt, or to be due^ from what person, or in 

(0 1. If a tenant in tail mortgage an estate for years, and no recovery is suffered, and 
he become a bankrupt and die, me assignee is entitled to the estate clear of the mort- 
gage. 1 \Vils. 276. — 2. But if a tenant in tail make a mortgage, with a covenant for 
iurther assurance, and become bankrupt ; his assignees arc bound by the covenant, 
although no recovery be suffered. Cited 2 Bro. 652. J Bro. 595. 

(tt) And therefore lands devised. Good. 88. 

(x) Lord Chancellor may order stock in the public funds, belonging to bankrupts, 
and standing in their names, to be transferred to assignees. Stat. 36 Geo. 3. c. 90. 
s. 2. 

what 
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what manner soever, to the benefit of the creditors ; which assignment 
shall vest the property of such debt in the assignee, as fully as if the 
bond, &c. were made to such assignee, so that the bankrupt shall not 
afterwards recover release, or discharge the same, nor shall it be at- 
tached as a debt of the bankrupt. , 

And therefore the commissioners may sell all the goods of the bank- 
rupt, though he sold them hona Jide after his bankruptcy, and before 
the commission awarded. Vide ante, (C 9.) 

Though he sold them in market overt. Per Twisd. 1 Lev. 174. 

1 Sid. 272. 

A fortiori^ goods sold by the bankrupt after the commission, before 
seizure. R. Mo. 594. 

Though the bankrupt pay his money to any creditor for a just debt. 
R. 2 Co. 25. b. 

So they may sell his goods in Ireland. 

They may sell monies due to the bankrupt upon a judgment. Jon. 
215. 

And judgment may be entered upon a scire facias, after verdict 
against the terretenant, at the request of the assignee, without a new 
scire facias by him. 5 Mod. 88. 

So, an heriot, relief, &c. due to the bankrupt. 

So a debt upon a bond to A. as trustee for the bankrupt. R, Pal- 
505. 

So they shall have an equity of redemption, which the bankrupt had. 

2 Ver. 97. 

So a legacy given to the bankrupt, for which he had a decree. R. 
2 Ver. 433. [f) 

So, they may sell goods of the bankrupt forfeited, and seized by a 
capias vilagaium after the bankruptcy, and before the commission ; for 
a bankrupt shall not defeat his cr^itors by his act or default. R. 
1 Sal. 109. R. cont. in the exchequer, Hill. 6 Geo. 

So by the st. 5 Geo. 2. 30. the goods of a bankrupt, being a felon, 
shall go among the creditors. 

(D 17.) Though he has only the disposition by consent of 

the owners, &c. 

And by the st. 21 Jac. 19. the commissioners may sell all goods, 
whereof the bankrupt shall be reputed owner, and with the consent 
of the true owner, take upon him the sale and disposition, though for- 
merly conveyed by the bankrupt to such true owner for valuable con- 
sideration. ( 2 ;) 

And 

(y) Legacy fallmg to a bankrupt before allowance of his certificate, by the testator’s 
death, pending an unfounded petition to stay it, goes to his assignees, unless the pe- 
tition wa^resented with that objection. 19 Ves, 208. 

(z) 1. Iiie enacting part of sect. ll. stat. 21. Jac. 1. c. 19. is not restrained by 

the preamble, but extends to goods of a third person, which he permits a trader, 
who afi:erwards becomes bankrupt, to be in. possession of, and to sell as his 
own. Cowp. 232. — 2. Tliough formerly this was vextUa questio. l P. Wms. 
318. 1 P. Wms. 514. 1 Atk. 158. 1 Ves. 259. 1 Atk. 165. —3. But 

such goods only pass as the bankrupt had in his possession at the time of his 
bankruptcy. 1 5 East, 21. — 4 And the possession must be with the owner’s consent; 
not adverse. I Ves. 245. — 5. Nor is a naked possession, witli neither the reaUty nor 
semblance of a power of disposition, sufficient. 1 Ves. 245. — 6. Utensils of trade let 

1 % to 
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And all lands, goods, Htc. extended after his becoming a bankrupt, 
on pretence of his being accomptant, or indebted to the king, if upon 

examination 

to^ trader at a yearly rent, pass to his assignees, unless there be a usage of trade for 
such articles to be let out to traders. 9 East, 215. Vide 1 B. & P. S5. Cooke, ‘353. 
— 7, A person who kept a coifee-house gave a warrant of attorney to her creditor for 
800/. under which he entered up judgment, and took her goods in execution. They 
were valued by the shcrift’at 337 /. 13a*. 6iL and a bill of sale made out at that price 
to J. S. the plaintiffs brother, in trust for him. Afterwards, by articles of agreement 
between J. S., the plaintiff and the bankrupt, the plaintiff let the goods of the bankrupt, 
at a yearly rental for four years : the bankrupt continued in possession beyond four 
years, and until they were seized untier the commission ; they pass. 1 B. & 'P. 82. — 
8. But tlic statute does not affect the freehold, or any article annexed thereto. 9 East, 
215. 1 Atk. 10’8. 1 Ves. 352. 7 T. H. 228. 1 1 Ves. 407. — 9. A condition annexed 

to the sale of standing timber, that on the vendee becoming bankrupt before payment 
of the price, the vendor might retake the same, is void, if the bankrupt, when he be- 
comes such, had the sale, order or disposition thereof. 2 Taunt. 176. — 10. Possession 
must accompany an absolute sale of personalty. 2 T. R. 587. 2 T. R. 594. 

1 Atk. 163. 1 Ves. 348. 1 Ves. 352. 1 B. & P. 83. Cooke, 353. 1 B. & P. 82. — 

1 1. Where by the terms (which were notorious in the neighbourhood) of a bona fide 
sale, the vendor was to remain in possession for three months, held that the property 
did not pass under his bankruptcy before the time expired. 1 M. & S. 335. — 12. A 
trader had committed an act of bankruptcy ; goods were afterwards sent by a vendor 
to a particular inn as ordered, whence they were forwarded to a packer’s, pursuant to 
a general order of the trader to send all goods directed to him there ; the packer, ig^ 
norant of the act of bankruptcy, booked them to his account, and opened them to 
ascertain what they were. The assignees are entitled. 3 B. cSt P. 469. — 13. fn the 
case of a bulky commodity, a symbolical delivery, us deliveriog the key of the ware- 
house containing it, is sufficient. 1 Atk. 170. 7 T. R. 67. — 14. And the same holds 
where, from necessity, a symbolical delivery has been made ; as, where a ship at sea 
has been mortgaged, and the grand bill of sale delivered to the mortgagee. But it 
seems, that if there are any documents relative to the property in the vendor’s pos- 
session, with knowledge of the vendee, by which he might be enabled to impose 
himself upon third persons as owner, these must be delivered to the vendee. 2 R. 
462. — 15. A custom in the trade for the purchaser to leave the article in the seller^ 
warehouse, undistinguished by mark of separation from articles of the same kind, will 
not prevent its passing. 3 Taunt. 487. — 16. The property in goods sent by whole- 
sale dealers to a shop-keeper upon sale or return, passes. Livesay v. Hood, 2 Camp. 
83. — 17. Stat. 21 Jac. 1. c. 19. not applicable to bills at a banker’s. 1 Rose, 232. — 
18. Nor to goods left in trust to sell. 1 P. Wms. 314. — 19. A., a trader and officer 
in the East India Company’s service, assigned his privilege of shipping from India to 
England to B. for a valuable consideration; and in order to evade the bye-laws of the 
company, prohibiting such assignment, the goods were shipped, entered, warehoused, 
and sold by the Company in A.’s name, and the proceeds carried to his account ; but 
before A. received those proceeds from the Company, he became bankrupt. The as- 
signees are entitled to them. 7 T. R. 228. — 20. When a testator directed, that ih 
case his son should carry on the testator's trade for the benefit of himself and his 
mother, his lease and furniture should not be sold, but that the trustees should permit 
the widow and children to reside therein, and have the use of it; and the widow and 
son earned on the trade, and became banknipt. Held, that the furniture, &c. was 
not in the order and disposition of the bankrupts. 2 Rose, 331. — 21. Shares held by 
A. as trustee for B. who appoints him residuary legatee, not within the statute. 1 Sch. 
& Lef. 328. — 22. If, previous to marriage, the wife’s stock in trade, furniture, or other 
property, be assigned to a trustee for her separate use, and to enable her to c^ry on 
her separate trade, neither the property assigned (though not scheduled) nor its pro- 
duce, will pass under the husband’s bankruptcy, unless, 1. the assignment was colour- 
able; 2. or the husband had the order and disposition of the goods, with the consent, 
express or implied, of the real owner, the trustee. 3 T. R. 618. Ibid, 620, n. — 23. A 
widow with children, before her second marriage, conveyed her household furniture to 
a trustee in trust, to sufier A., her second husband, to have the enjoyment of them, 
upon condition that he should pay 800/. by yearly instalments of loo/. a-ycar, for 
the use of them. Part of the instalments only were paid ; A. became bankrupt; the 
night before the act of bankruptcy, the trustee took possession. The goods pass to the 
assignees. 8 T. R. 82. — 24. Where a chose in action is assigned, all the cases 
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examination by the eommissioners on oath it be found, such debt be due 
to such Bccomptant, or debtor on a contract not originally made be- 
tween 


opee that the security; if any, must be delivered over to the assignee. — 25. Operation 
of stat. 21 Jac. 1. c. 19. s. 10, 11. prevented in the ease of debts (which are within Ihe 
statute, 6 Ves. 128, 0 Ves. 407. 11 Ves. 7. 14 Ves. 186) by assignment, delivery 
of the security, if any, and notice to debtor. 9 Ves. 410. — 26. Hence, if a bond is 
assigned, it must not only be delivered to the assignee, but notice should be given to 

the debtor of the assignment. 1 Ves. 348. l Atk. 171 -27. But in the case of 

book debts, it is sufficient to give notice only, as there is nothing that can be de- 
livered. 1 Ves. 348. 1 Atk. 171. — 28. Under a fi.fa, against a trader, the 

sheriff (of Cumberland) makes out a warrant, directed to the trader’s, shopman, 
and another person, by whom the business is conducted in the usual way, but 
without the interference of the trader, who, upon the following day, commits an 
act of bankruptcy. This is a continuation of the possession of the master, and the 
goods pass in his assignees. Jackson v. Irvin, 2 Camp. 48. — 29. The printer and 
publisher of a newspaper assigned his interest therein to a creditor as a security, but 
continued to print and publish as before, and no affidavit of the change of interest 
was delivered to the commissioners of stamps. The printer became bankrupt. The 
right to the paper passed. 2 N. II. 67. — 30. If one of two partners has possession of 
partnership property, and the one out of possession transfers his share, the purchaser 
must notity the transfer to the other partner, otherwise the share transferred will, on 
the bankruptcy of the vendor, pass under the stat. 21 Jac. I. c. 19, as being in the 
bankrupt’s visible ownership with the owner’s consent. 4 M. & S. 247. — 31. Where 
one partner mortgages to another, or to a trustee for him, 'all his share of the partnership, 
the deed of copartnership must be delivered up, and notice given to the book debtors. 

1 Ves. 348. 1 Atk. 171. — 32. So, where one partner, upon retiring, leases the stock, 
notice is necessary. 9 East, 215. — 33. For the stat. 21 Jac. 1. c. 19. is applicable to 
property left by retiring with ostensible partner. 2 V.&B. 173. —34, Qumre, whether the 
stat. 21 Jac 1. is applicable to property left by dormant in possession of ostensible part- 
ner. 2 Rose, 252. 256. 1 Buck,48. See 6 Ves. 747. — 35. The share of a secret partner 
in the joint stock in trade, being in the possession of an apparent partner, and tne sole 
ostensible trader, is not liable to the bankruptcy of the latter, as being within the 
meaning or mischief of the 21 Jac. 1. c. 19. the bankrupt having such an interest and 
qualified property in the secret partner’s share, as to destroy the essential requisites 
of a true and independent ownership on the one hand, and of a fraudulent and 
reputed ownership on the other. 1 Price, 119. — 36. Goods bought by a bank- 
rupt and two others, and left in the temporary custody of the bankrupt until an 
opportunity offered for the sale of them, is not a possession within the statute; 
there is an undivided property of which they are tenants in common ; there 
must be a possession of the goods in one or other of them, and the possession of 
one is the possession of all. l Atk. 185. — 37. Where a trader assigned a ship 
and the policy of insurance upon it, and covenanted to keep up the insurance 
for the benefit of the assignee, and left the policy in the hands of the broker, who 
was a creditor of the trader, as a pledge for his debt; upon the trader’s becoming 
a bankrupt, the assignees paid the broker’s debt, and obtained possession of the polic^ 
Held, that the assignees were not entitled to the policy, as the leaving was not a pos- 
session within the statute, l Bro. 125. 2 T. Rep. 491. — 38. The right upon a policy, 
in owner's name, made upon property left within the statute, does not pass. 1 Buck, 149 , 
— 39. Quaere, whether shares of a ship, not at sea, are within the statute, i Ves. 
jun. 163. — 40. In the case of ships at sea and their cargoes, of which an absolute 
delivery of possession cannot be made, it will be sufficient if the proper documents and 
muniments are delivered, that the purchaser may be enabled to reduce the property 
into possession upon the arrival of the ship in port l Atk. 160. — 41. Where a ship 
'at sea is sold, ij seems to be the vendee’s duty to write by the earliest opportunity, to 
the captain, who will thereupon be accounted his agent, and thus he will have pos- 
sessed himself of the property. If he lets an opportunity pass by without writing, 
and in the meantime tne vendor becomes bankrupt, the ship will be considered as pro- 
perty in his possession, as visible owner with the owner’s consent, and pass accordingly 
under the 21 Jac. 1. c. 19. 4 M. &S. 248. — 42. A bill of sale of a snip at seals exe- 
cuted, a policy on the ship and cargo is placed in the vendee’s hands, and the bills of 
lading making the cargo deliverable to the vendor or assigns, are, upon the ship’s arrival, 
indorsed to the vendee, who is made acqumnted therewith. The vendor oirccts the 
captain to proceed to a forei^i port, dispose of the cargo, and remit the proceeds to 
the vendee, without acquainting him that the ship and cargo were sold. The captain 
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tween him and the bankrupt, but made with, or in trust, for some 
other person. 

So, goods taken in execution after an act of bankruptcy, though the 
writ bears tesie before. Semb. 1 Lev. 173. 

So a judgment obtained by a creditor after an act of bankruptcy sluill 
be avoided. 

So, by the st. 21 Jac. 19. if the bankrupt had granted, or pledged 
his goods, &c. for payment of nioiie)'', the commissioners may pay or 
tender the money, and then sell the goods. 

Yet, if the goods of a bankrupt are seized in execution after the 
bankruptcy, and sold by the sheriff, the cominissioncis cannot assign 
the money raised by the sale, but they must assigu the goods tlieinslevcs. 
It. 3 Lev. 192. 

So, if goods are taken in execution by the sheriff at the suit of the 
bankrupt, they cannot bo assigned till they come to the hands of the 
bankrupt. R. Jon. 215. Cro. Car. 166. 176. 

Nor damages, which the bankrupt may recover for trespass, or 
slander, before they are ascertained by judgment. Jon. 215. 

(D 18.) What not. Lands, &c. sold bQ7id fide before the 

bankruptcy. 

But by the St. 1 3 El. 7. the commissioners cannot sell lands, &c- 
assiired by the bankrupt before he became bankrupt, so as such assu- 
rance be made bona fide^ and the party to whose use made, be not 
privy or consenting to the purpose of the bankrupt, to deceive his 
creditors, at or before such assurance. 

Nor lands, which the bankrupt had sold by deed indented, though 
the inrolmciit was after the bankruptcy. Jon. 203. [d) 

sails, having written to the vendee, informing him tluil he should remit Jiecording to 
the vendor’s order. The vendee whilst the ship was in England, neither takes posses- 
sion nor notifies the sale to the captain. The captain afterwards writes tv> the vemlee 
informing him that he finds wiiat he did not know before, that the ship and carge? 
have been sold to him. lie writes a second time. But the vendee gives him no 
answer and docs no act notifying his assent to the transfer. In this state of things 
the vendor becomes bankrupt. Held, tliat the ship and cargo passed to his assignees, 
under stat. 21 Jac. 1. c. 19. as property in his order aiul di^po^itum. 4 M. & S. 240. 
— ^ 3 . Upon transfer of a cargo at sea, without delivery of charter-party or bill of 
lading, from non-existence or inability, assignee must take possession upon arrival. 
C Eden, 231. — 44. Goods at sea, assigned by a bankrupt before liis bankruptcy (by 
an instrument of assignment, the bills of lading not having arrived, with delivery of a 
policy thereon and the letter from the consignor), as a security for money advanced at 
the time, and another sum then clue, (and which former sum was advanced on the 
strength of such security) do not pass under the commission unless subject to the 
charge. 2 T. R. 485. — 45. Equitable interest on stock passes by agreement. 
2 V. & B. 79. — 46. If a bankrupt, after he has obtained his certificate, and who trades 
again for himself, is left for several years in possession of his house, household goods 
and furniture, in order to assist in settling the affairs of the bankrupt’s estate, the 
assignees repeatedly stating the goods, &c. in their accounts with the creditors, as part 
of t’h 9 estate, such possession does not fall within 21 Jac. 1. c. 19. s. 1 1. so as to vest 
the goods in asdgnees under a new commission. Dough 317. — 47. Evidence of' re- 
puted ownerJiip in the bankrupt, may be rebutted by evidence of a contrary reputa^ 
tion of ownership in the true proprietor. Holt, .327. 

(d) 1. If a trader mortgage copyhold lands, but the surrender is neglected to bepre- 
seated within the time limited by the custom, and the trader become bankrupt and di'^ ; 
the court of chance^ will not permit the assignees to take advantage of the defect: 
2 Vern. '565. — 2. Unindorsed securities delivered before, may be indorsed after bank- 
ruptcy. 13 Ves. 206. Esp. 40. Peake, 50. 1 Camp. 492. — '3. And the assig- 

nees receiving the amount, will hold as trustee.s foi' the party. 1 Atk. 1 24. 
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So by the St. 21 Jac. 19. no purchaser for a valuable consider- 
ation shall be impeacheeb unless the commission to prove him a bank- 
rupt be sued in five years after he shall become a bankrupt. 

So, if the bankrupt be afterwards outlawed^ and A. gives money for 
a lease of his land from the king, before the commission sued^ he will 
be a purchaser bona fide for so much. 11. 1 Sal. 109, ^ 

(D 19.) Or which he had as trustee. 

Nor lands which the bankrupt has as trustee only for payment of the 
debts of another. 11. in Chanc. Trin. 2 Geo. inter Clopham & Gal- 
lant. 

(D 20.) Or 


(<?) 1 . Property whicli the bankrupt holds as trustee merely, does not pass. 3B. 
& P. 40. — 2. Nor what with the owner’s consent for a specific purpose. 3 T. R. 316. 
— 5. And the criterion of the last is to consider whether an application to any other 
purpose would be a breach of contract. 5 T. U. 227. 2 H. B. 501. — 4. Property in 

a trustee’s possession, belonging to cestui qne trusty and distinguishable, docs not pass. 
Tlius, leases and personal estate, wherewith to discharge cesttii que trust's debts. 
iP.Wms. 3H. vide^Cookc. Do. — 5. So stock purchased by an agent for his principal, 
and so entered in his books, though taken in his own name, docs not pass. 3 P. 
Wins. 186. — 6. On the other hand, property held by the bankrupt’s trustee is assign- 
able ; thus a hoiiil. Palm. 505. — 7. Bills or notes lodged with an agent or banker, 
to he specifically applied, do not pass upon his bankruptcy. 1 Atk.2.~2. Anih. 297. 
2Ves.586. 2 Ves.G74. 3P. Wins. 1^15. 2Blk.ll54. '5T.K.215. 2II.B.50L 

1 East, 544. 5Ves. 1C9. Cooke, 384. 2 Mad. 192. — 8. To make a specific ap- 

propriation of bills, there must be cither a deposit of a hill lor a bill, or of several at 
once as one entire transaction, to answer some particular purpose. 5T. R.494. — 
9. Endorsed hills deposited witli hanker, though he might negotiate tliein, }ct re- 
maining upon his bankruptcy, belong to the remittor, 1 Rose, 2.32. — 10 . So do bills 
remitted with power to discount if not discounted, l Rose, 2.’32. 19 Ves. (R). — 

11. Short hills in banker’s hniuls, unless from course of dealing treated as cash (the 
proof of which lies upon banker) belong upon bankruptcy to the remittor; subject, 
liowcver, to the banker’s lien, and his estate to be indeuniiilied against outstanding ac- 
ceptances. 17 Ves. 431. 1 Rose, 153. 243. 254. 232. 280. '2 Rose, 162.— 12. Proceeds 
of short hills held as agent, due before, but received after the baiikrupti y, returned. 
18 Ves. 22.0. — 13. Distinction between discount and deposit, depends, not upon 
fact of indorsement, but intention to transfer. 19 Ves. 229. — 14. On the bankniptcy 
of a customer, short hills paid by him into a banker’s in the country, who, according 
to custom, thereupon credited him with the amount as cash, charging interest, pass 
under the commission, subject to the bankev’s lien. 9 East, 12. — 15. Bills discounted 
l)y bankers, who credit the customer for the amount, after deducting the discount, 
pass to their assignees, although the balancv; of accounts was in favour of the custo- 
mer. 3 Cainpb. 302. — IG. A. ro(]uc.sted permissiou to place in B.’s hands bilk» 
payable at six, nine, and fourteen months, . and to be allowed to draw out the 
amount by drafts at three months. B. wrote back, that he had discounted the bills, 
and that A. might draw out hy hills at three months, the amount of the bills, disconnt, 
and coininission, &c. being deducted. B. accepted bills to that amount payable at 
three months, but before they had fell due he became bankrupt, having in his haiKk 
the bills deposited by A. A. is entitled to the bills. 1 East, 544. — 17. Whether a 
bill-holder, upon the bankruptcy of the drawer and acceptor, may require the appli- 
cation of property lodged by the former with the latter to cover the acceptance, see 

2 Rose, 182. Ibid. 1 Buck, 191. — 18. Lien of principal upon bills remitted to 
agent in return for other bills sent by agent to purchase coin for principal under a re- 
mittance. 5 Ves. 169. — 19. Property consigned to a partner for sale, though undei' 
a del credere commission, does not, if distinguishable, pass upon his bankruptcy. 

2 Vern. 638. Cdwp. 233. 3 P. Wms. 185. 2 Atk. 621. 5T. R. 226. 2 H. B. 501. 

3 M. & S. 575. — 20. When it is said that money has no ear-mark, the dictum must be 
understood as applied to an undivided and undistinguishablc mass of current money. 
But money in a bag, or otherwise kept apart from other money, guineas or otliei: 
cpiii marked for the purpose of being distinguished, are so far ear-marked that they 
do not pass. 3 M.& S. 575. ^ 21. So the proceeds of the goods^ wbether bills or nio- 
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tidy, if Jisiinffuishable, belong to the principal. 5 T. U. 226. 2 11. B. 5oi. Willcs, 
■400. 1 Atk. 232. — 22. As likewise do goods purchased with the proceeds, i S 4 ilk. 

1 60. — 23. And since, where an agent exchanges, without authority, the property of 
Ids principal, the property given in exchange will belong to his principal ; if the 
agent becomes a bankrupt, and the newly ac(]uircd property can be ilistinguishcd from 
the mass of his other property, it will not pass under his commission. J M. & S. 362. 

— 24. TJicre is an agreement between A. and B. : 1st. That A. shall, from time to 

tiiile, purchase of B. ail the light gold coin which he should send, at so much per 
guinea ; and that A. shall accept bills for the money due upon such sales, payable at 
two months’ date : 2nd. And also, that A. shall, from time to time, accept bills 
<lrawn by B, for his own convenience, and value is to be remitted, together with the 
light gold, to answer them. This agreement is acted under for some time, when A., 
being under acceptances for B. exceeding his remittances, becomes bankrupt, a com- 
luission issues against him, and B., ignorant of the facts, afterwards remits- light gold 
and bills, for the purpose of meeting those acceptances wiien lliey should become 
due, which arc received by the assignees. Held, that the rciiiittauces were made for 
a particular purpose, and that B., on discharging A.’s aCceplaiiccs, might recover 
them back. S T. R. 215. 2 II. B. 501. — 25. If a factor has sold the goods of his 

principal, and they arc not paid for at the time of the factor’s bankruptcy, the prin- 
cipal is entitled to payment of the money. But the principal must give notice to tlia 
pmrcliaser, before actual payment, not to pay tlie factor; and if be should, notwith- 
standing, pay the factor, he will be liable to repay it to the principal. Bull. N.P. 42. 
2 Stra."ll82. 7 T. R. .l.'JO. — 26. And if after the bankruptcy payment is made to 
the assignees of the bankrLi|)t, the principal is entitled to recover the amount from 
them. Willcs, 400. Co. Bt. Laws, .37;). — 27. The statutes of bankrupt do not ex- 
tend to cfleets which the bankrupt may have innuter droit, 5 Burr. 1368. 1 Blk. 400. 

— 28. Whatevgr property, ihercforc, the bankrupt may possess as executor or trustee, 

wherher in effects or money, which can be distinguished from his own, is nut affected 
by the commissioners* assignment. 2 P. Wins. 518. I T. K. .370. .1 Burr. l,36«. — 
29. Nor is plate belonging to the testator’s estate left in the bankrupt's possession. 
1 Atk. 158, — 30. And where the assignees of a bankrupt have possessed themselves 
of effects which belong to the bankrupt as executor onl}', the court, upon an applica- 
tion of the testator’s creditors, will tmpoint a receiver for receiving and securing the 
testator’s cffccf.s. 1 Atk. lOl. Co. Bt. Laws, 137. — 51. And if the assignees of tlui 
bankrupt have possessed themselves of any part of the testator’s property which can 
be specifically ascertained, they will be compelled to account for and deiiver it up. 
But if the bankrupt is beiicriciaily entitled to any part of the testator’s propert}', liis 
interest passes to liis assignees, and the lord elianceJlor, if iiccess.ary, will let the as- 
Mgnees sue in tho bankrupt’s name, as exociitor, t«> get in the effects. 1 Atk. 10 1 . 
Co. Bt. L lavvs, 1.37. Amb. 7'1, i Ves. 40. — .32. Where a trader is made cxeentor 
and residuary legatee, and before his bankriij)tcy collects in sufficient assets to pay the 
debts and legacies, and the residuum consists of debts and mortgages; Lord llardwicke 
•said, that in such a case, though they could not in law vest in the assignees, because 
the bankrupt took them in auter droit, as executor, the equitable interest would be 
theirs, and he would not scruple to let the assignees sue in the bankrupt’s name, as 
executor, to get in the debts. Ainb. 74. 1 Atk. 215. S. C. — 35. Where an exe- 

cutrix marries a trader who afterwards becomes a bankrupt, the commissioners can- 
not assign a bond debt due to her as executrix. 11 Mod. 138. — 54. Possession by 
the biinkrupt of goods, which come to his wife as administratrix, where some of the 
next of kin are infants, will not vest the property in the assignees. 3 Esp. 83. — 
35. Those rights only pass to the assignees, in which the bankrupt is beneficinliy in- 
terested ; not, therefore, those which he has as trustee. Hence, the assignor of a chose 
in action, who afterwards becomes bankrupt, may still sue the debtorin his own name, and 
reply the assignment to a plea of his bankruptcy. 1 T. R. 619. — 56. The name of the 
person appearing as the owner in the registry of a ship, is conclusive evidence of his title ; 
more particularlyagainst any trust arising, not by operation of law, hut by the direct actot" 
the parties, as it would defeat the object and policy of the registry acts, if equitable 
interests were not e.xcluded. 1 Rose, 177. — 37. V., a customer of the bunking^ 
house of D., and Co. transfers to N., a partner in the firm, a sum of stock by way of 
security for money tmrrowcd of them, and gives notes for the amoniit, payable on the 
Block being re-transferred to him. Repays off these notes, and afterwards borrows n 
further sum on the joint note of him.self and his son, without calling for a re-transfer. 
The stock so transferred having been blended with other stock, of which N. was in like 
manner possessed, by way of security for other customers, is sold by the partnership, 
and the produce applicu to the use of the partnership, except a small balance still 
remaining in the name of N. D. (another of the partners,} afterwards dies, and the 
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(D SO.) Or upon which an execution was executed, {f) 

Nor by tbo st 21 Jac. 19. lands or goods, See. whereof an extent or 
execution is served and executed before he became bankrupt. 

So, if a statute be extended upon the lands, though the liberate v/as 
not sued before his bankruptcy. K. Cro. Car. 149. Jon. 203. 

Nor goods taken in execution for the bankrupt before the return of 
the writ. R. Cro. Car. 166. 176. Jon. 215. 

So, if an execution be made after an act of l)ankruptcy, and before 
ilotice of it, upon a writ tested before the bankruptcy, trover does not 
lie by the assignees against the officer. R. 1 Lev. 173. 1 Sid. 271. 

Yet goods not taken in execution may be sold, though the writ of 
execution was delivered to the sheriff before his bankruptcy. R. 3 Lev. 
70. 192. 

(U 21.) Or which were settled upon the marriage of a ^ 

son, &c. 

So by the st. 1 Jac. 15. the commissioners cannot sell lands, &c. or 
goods, &c. purchased or conveyed by the bankrupt upon the marriage 
of any of his children, both parties being of years of consent. 

So, if a lessee for years has a covenant for renewal, the assignee shall 
have no benefit of it. 2 Ver. 97. 

So, if land be settled in trust for the wife of B. by the ancestor of 
such wile, and B. becomes a bankrupt, the assignee shall liave no be- 
nefit of such trust, during the joint lives of B. and his wife. IL 2 Ver, 
96. 

So, if the father of B. covenant upon his marriage to pay 15/. per 
ann. to B. iluring the life of the father, and B. becomes a bankrupt, 


partnership is ciirriod on without any alteration of firm, till the surviving partners 
become bankrupt. On the bill of V. against the assignees of the bankrupts, and 
against the representatives of D., it was decided, that he wus entitled to the stock 
remaining in the name of N. (the other creditors in respect of stock transferred, hav- 
ing been satisfied their demands) as being sufficiently^ appropriated; to set off* against 
the joint notes of himself and his son, so much ot the money retpiired by the part- 
nership, out of tlic sale of the rtimainder of the stock, as was equal to the amount 
of such joint note ; to prove the residue as a debt against the estate of the bank- 
rupts ; and to receive from D.’s estate the amount of the deficiency. 3 Mer. 595, — 

38. Certificates of the Kast India Company on payment into their treasury in India, 

and a navy bill, remitted, indorsed hy the testator, to his agent in England, being at 
the time a creditor, if they did jiass at law hy the indorsement, were, after the 
death of both parties, the agent having become bankrupt, held not tc pass in equity; 
the inference from the absence of evidence of a specific appropriation being agmnst 
the assignees, who had obtained possession of alt the letters, &c. 16 Vcs. 443. — 

39, Hic property in goods sent by wholesale dealers to a shopkeeper, on sale or res 

turn, vests in his assignees. 2 Campb. 83. — 40. The right to indorse will not devolve 
upon a bankrupt’s assignees, if neither he nor they would have any right to demand 
payment. Therefore, if a bankrupt draw a bill fiay^able to his own order, having at 
the time no effects in the hands of the drawee ; or if, having effects, he drew it for a 
sum exceeding their amount, and the bill be accepted for his accommodation, his in- 
dorsement will, in the former case, confer a good title as to the whole sum mentioned 
in the bill ; and in the latter as to such sum as is not covered by the effects. 3 East, 
317. 12 East, 656. I Camp. 46. — 41. Bills paid to a firm of four, of whom three 

were bankrupts, and their notes taken as agreed, when solvent, then the fourth be- 
comes bankrupt ; assignees cannot retain. 2 Rose, 376. 

(/*) Vide supra. 
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the assignees shall not have the benefit of such agreement. R. 2 Ver. 
191f. 

(D ‘22.') Debts and goods, &c. (5-) 

by the st. 1 Jac. 15. the commissioners cannot assign debls paid 
by a debtor to the bankrupt, truly and bona fiiU\ before ho understood 
him to have been a bankrupt. R. 3 Keb. 190. 

Nor goods bought of a liankriipt bona fide for a valuable considera- 
tion, before notice of the bankruptcy. Senib. Skin. 149. 

Nor goods delivered by a bankrupt pursuant to an award confirmed 
in Chancery without fraud before notice tliat he was a bankrupt. Q. 
2 Ver. 230. 

Nor a bond, &c. assigned !)y the bankrupt for a just debt before Ins 
bankruptcy. 2 Ver. 428. 

So they cannot assign money given by the bankrupt after an act of 
^bankruptcy committed to put his son apprentice, being the usual rate, 
and given several years before he appeared to be a bankrupt. R. 3 Lev. 
58, 9. Dub. Skills 21. 

Nor money recovered against a bankrupt before notice. 3 Keb. 
231, 2. 

Nor goods' consigned to the bankrupt, but not paid Ibr, which the 
owner before delivery, hearing that he was a bankrupt, and changing his 
former consignment, consigns to another. Coiit. at Law, but R. in 
Equity. 2 Ver. 203. 

So by the st. 5. Geo. 24. if mutual credit or debts appear, the cojn- 
missioners, (or by the st. 5 Geo. 2. 30. the assignees,) may state the ac- 
count, and the balance, and no more, shall be claimed or paid on either 
side. Vide post, (D 27.) 

(D 23.) In what manner the sale shall be. 

By the st. 13 El. 7. the commissioners or major part shall cause the 
bankrupt’s lands, goods, &c. to be searched, viewed, and appraised to 
the best value ; and by deed indented, and enrolled in one of her 
majesty’s courts of record, make sale of all lands, &c. and all deeds and 
evidences touching only the same, and of all offices, goods, chattels, &c. 
or otherwise to order the same for satisfaction and payment of creditors. 

By the st. 1 Jac. 15. the commissioners shall grant and assign, or 
otherwise dispose all debts due to the bankrupt. 

And by the st. 21 Jac. 19. by deed indented, and enrolled in six 
months after making thereof, in some of his majesty’s courts of record, 
they may grant, bargain, sell, and convey any entailed lands, &c. 

All lands disposed by the commissioners may be sold by deed indented 
and enrolled. 

Though the lands are entailed ; and those in remainder or reversion, 
as well as the issue in tail, shall be barred without a common recovery. 

So there may be a sale of goods by deed not enrolled. R. 2 Co.26. a. 
1 Vent. 360. 

And though there be no view of the lands by the commissioners be- 
fore the sale, it will be good. 

So, if there be no view of the goods. R. 2 Co. 26. a. 


(S) Vide fuprju 
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Yet an assignment is good, though the debt assigned is more than wa« 
due. R. Ray. 7- 

But an sissignment of land will be void, unless it be by indenture en- 
rolled. R. 1 Vent 360. (A) 

So before enrolment, a demise by the assignee is void to maintain 
ejectment, though the deed be afterwards enrolled. R. 1 Vent. 360. (0 

But by the st. 13 El. 7. the vendee of copyhold lands before entry, 
or taking the profits, shall agree with the lord of the manor for his fine, 
and on such agreement the lord, at the next court holden for the said 
manor, on request, shall grant the said customary lands, &c. by copy of 
court roll for such estate and interest as is sold to the vendee, reserving 
the antient routs, customs, and services, and shall admit {j) the vendee 
his tenant of the same copyhold* 

Yet the copyhold is vested in the bargainee before his admittance, 
though he cannot enter or take the profits. R. Cro. Car. 568. 

And he shall avoid all mesne acts between the sale and admittance* ^ 
R. Cro. Car. 569. Vide Copyhold, (N.) 

(D 24.) Assignee of the bankrupt. — How chosen. 

By the St. 5 Ann. 22. after the 25th April, 1707, the commissioners 
shall give notice in the Gazette, and appoint a time and place for the 
creditors to meet to chusc an assignee of the bankrupt’s estate, and 
shall assign sucli estate to no other than such as shall be nominated by 
the major part of the creditors then present. So by the st. 5 
Geo. 24f. (k) 

But 


{h) Jon. 196. 12 Mod. 3. Carth. 178. 

(i) Vido infra. 

ij) I* the vendee tenders to the lord a competent fine, which the lord refuses, and 
will not admit the vendee, he may enter. Str. 127. 

(Zr) 1 . It ii) not considered necessary for the assignees ta be creditors of the bank- 
rupt; and the only qualiHcation is, that they should be of integrity, and sufficient 
ability, to be rpponsiblc for the sums they may receive from the bankrupt’s estate. 
I Atk, 90. ^ Ibid. 86. — 2. One creditor, it liis debt be sufficiently large, may elect 
himself assignee of the bankrupt’s estate, for the statute directs tliat the choice of 
assignees shall be made by the major part in value of the creditors.— 3. And where the 
assignee of a bankrupt died, and left the bankrupt bis sole representative, and the debt 
being sufficiently large, the bankrupt chose himself assigneejof his own estate ; Lord 
Hardwicke held the choice to be valid. Green, 260. — 4. Where the act of bank- 
ruptcy consists in a fraudulent deed of assignment, a creditor who has signed the 
deed, may nevertheless be assignee. 4 East, 330. 2 Camp. 48. — 5. A banker receiv- 
ing money under the bankruptcy is ineligible. 6 Ves. 625, — 6. As is the bankrupt, 
though ccrlificatcd. Cooper, 286. 2 Rose, 221. — 7. There are no directions in the 
net when the choice of assignees^ is to be, but the usual practice is, for the election to 
take place at the second meeting under the commission. — 8. The commissioners, 
after declaring a party a bankrupt, are to appoint a time and place for the choice of 
assignees ; and for the city of London and all places within the bills of mortality, the 
meeting of creditors for that purpose must be at the Guildhall. 5 Geo. 2. c. 30. s. 26. 
— 9. Commissioners may adjourn the choice of assignees from the day appointed, 
though creditors present concur in election. 2 Rose, 561.1 Mad. 3 1 8.— 1 0. Assignees 
to be chosen by the majority in value of the creditors (having proved) present for 10/. 
Stat. 5 Geo.2. c. 30. s. 26. 27. — 1 1 . The creditors, however few, who arein a condition to 
vote, are the parties entitled to vote for assignees, l Rose, 192.— 12. Joint creditors only 
are entitled to vote for assignees under a joint commission. 18 Vcs. 65. 1 Rose, 76. 
18 Ves. 70. 19 Vcs. 224. 1 Rose, 321. — 13. Separate creditors only are entitled to, 

vote for assignees under a separate commission, li Vcs. 603. 18 Ves. 71. SV.Sc 
B. 140. I Mer. 38.— 14. Except the petitioning creditor. 9 Ves, 349 ,— 15. Or 

where 
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But the commissioners in the meantime may appoint an assi^icc or- 
assignees (/), who yet maybe removed at a meeting of the creditors, if 
they think fit, and if removed, shall deliver up all the bankrupt’s effects 
come to his hands unto the new assignees then chosen, and for refusal 
to^o so in fourteen days after notice of the new assignee chosen, and his 
acceptance given in writing under the hand and seal of the new assignee, 
shall forfeit 100/. over and above the value of such effects, &c. So by 
the St. 5 Geo. 24'. {m) 

(1)25.) What 


where separate creditor U entitled, when the joint creditor may, with consent of pc- - 
titioniii^ creditor, l nose,3e. IS Ves. 285. IsVcs. L’84. 2 Rose, 557. is Vcs. 70, 

— 16*. Or wliere the Joint creditors pay the separate 20?. in the pound. 15 Ves. 4L4. , 

— 17, Where, from acci<lt'iit, voters are excluded from voting for assignees, and there 

is no fraud, the choice will not lie disturbed. 1 Atk. 90. 12 Ves. 10, — 18. Secus, 

where there is fraud. 3 Ves. 231 !;. 6 Vcs. 815, and cases there cited; 0 Ves, 35. 

1 1 Ves. 6*05. 1 5 Ves. 42 1, and cases there cited. — 19. Absent cmlitors may, by power 

of attorney, authorize pcr‘)On3 to vote for them for assignees. Stat. 5 Geo. 2. c. .50. 
s. 2C. The execution of wliicli power is to be proved by affidavit. Ibid. — 20. The 
powers of ail assignee interested adversely to general creditors, will be limited. 1 V. 
Sc B. 288. — 21. Or he will be removed; or a creditor appointed to investigate his 
claims, l Rose, 524. 1 V. & B. 280. l Rose, 325. 5V. &B. 139. — 22. j\^oint- 

ment of n quasi assignee in favour of a particular class of creditors, will be inadcwk^re 
their interest is not sufficiently represented by the assignees. 2 Rose, 68. — 2.5. 'J'lius, 
in favour of joint creditors, the cominUsion being separate. 1 Rose, 2(>o’. — 24. An ap- 
plication for the appointment bcftirc the choice of assignees, is premature. 2 Rose, 537. 

^/) 1 . Provisional assignment is appropriate only where an extent [or a distress] is ap- 
prehended ; [or property is perishable, or the trade must be carried ouj. 1 Mad. 141. 
cl in 7iotis. — 2, It is best to leave copyholds out of provisional assignment, since 
thereby a double line is avoided, and 110 risk of an extent is run, since extents cannot 
touch them. I Atk. 95. — 3. Where the provisional assignee died intestate, and in 
insolvent circumstances, and no person administered to his estate, the lord chan- 
cellor ordered tlic assignment of the estate and effects of the bankrupt to be vacated 
and made void, and that the same siiouhl he delivered up to the commissioners to be 
cancelled, and that the commissioners shoiihl execute a new assignment of the estate 
and effects of the bankrupt to the new chosen assignee. Go. Bt. Laws, 00 . 

(w/) 1. Assignees will be removed inthecn.se of misconduct. 7 Viu. Abr, 77. As 
for making use of tlie bankrupt’s property. 15 Ves. 470. Permitting improper cx- 
pences by the commissioners. Supra. Purchasing an estate b(;longing to the bank- 
rupt at a sale by auction. And wiierc a co-assignee permitted such purchase, he also 
was removed. 5 Vcs. 707. — 2. So for purchasing under the conimission. 5 Vcs. 707.— 
3. So upon proof of insolvency, compounding with creditors, or that account cannot 
conveniently or justly be taken whilst he remains. 12. Vcs. 10. — 4. So upon becom- 
ing bankrupt. 1 Atk. 96, Ld. Loughborough’s order, 9 March 1794. — 5. So from 
being pcnnancntly resident in Scotland. 13 Vcs. 274. — 6, So upon his own petition. 
5 Mad. 275; sec C Ves. .5; Peake, 213. 1 Esp. 114. — 7. An assignee will not be 

removed simply because he is to account. 12 Ves. 10. — 8. Assignee will not be re- 
moved from suspicion of the fairness of his debt: it must actually have been set aside. 
2 Rose, C8. — 9. Assignees will not be removed from admission as voters under se- 
parate commission of joint, in the character of separate creditors : secus, had the 
admission and voting been as joint creditors. 1 Rose, 515. — 10. Assignees will not 
be removed from improper rejection by commissioners of a debt, whicli would have 
turned the choice of assignees ; if bona fide, 1 Buck, 201. — 1 1 . On removing assignees, 
assignment, and bargain and sale will be vacated, except as to purchasers. 13 Ves. 
271. — 12 . The lord chancellor’s order, under stat. 5 Geo. 2. c. 30. made upon peti- 
tion of creditors for removing one of several assignees, does not divest the bankrupt’s 
estate out of such removed assignee. For this the latter must release to his com- 
panions, or the commissioners must Aewly assign to them. 5 East, 407. 1 Smith, 487. — 
13, Where an assignee becomes bankrupt, and is removed, hi^l assignees, as well as 
himself, must join with the commissioners in executing an assignment to the new 
assignees, l Atk. 96. — 14. And where the commissioners and assignees were re- 
moved for misconduct, the assignees and the major part of the commissioners were 
ordered to join ivith the major part of the commissioners in the renewed commission 

K'h 
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(D 2j'.) Whnt he oiiglit to do. 

By the st. 5 Ann. 22. the asbigncu shall be obliged (?«) to keep books 
.of account of the bankrupt’s estate, with liberty for any creditors to in- 
spect them. — So by the st. 5 Geo. 24.. (o) 

(D 26.) What 


*n making an assignment to the new assignees. 7 Vin. Ahr. 77. — 15. If ah assignee 
(there being only one) is reniovcil, or dies, Ihs rights as siuh })ass to the one newly ap- 
pointed. 10 East, 61. — 16. Qntcrcy whether, after the removal of one assignee, for 
not accounting for monies received by him, tlie remaining assignee uiav have an ac- 
tion for money had and received, ibr the amount. Peake, 69. — 17. If an assignee 
be removed, an action for inom'y had and received may be maintained against him by 
the remaining assignee. Peake, 21. i. I Esp. ll'I. — is. New assignees, upon removal 
.or death of the former, are made parties to suit in equity by supplemental bill. 

Comyu’s Hep. 589. 2 Eq. Ca. Abr..?. 1 Vern. 2«.T. 426'. 1 Atk. as. — 19. Where 

aa assignee beeaine bankrupt after a purchase of goods under the coinmiss-ion, re- 
bt iration of what goods remained, and |)roof as a debt of what had been resold, 
Offlered. 1 Rose, 13.3. — 20. Upon the bankruptcy of assignees, their own estate is 
;iol entitled to proof under first commission, until bankrupt’s estate is reimhnrsed 
m.inics retained by them. 2 Mad. 470. — 21. If as-signecs become bankrupts, having 
100/. of the bankrupt’s estate, their future ellbcts will be liable to the payment. 
iStat. 49 Goo. J. c. 121. s. 6. — 22. Where an assignee dicil before he had accounted 
.for the bankrupt’s estate received by him, and left no personal assets, it was held, that 
the commissioners should be considered as specialty creditors, because the assignees 
executed a counterpart of the assignment to them, and the agreement being under 
b.and and seal, made it in the nature of a specialty debt, and they miglit come upon 
his real estate. 1 Atk, 88. — 23. Upon one assignee absconding, going abroad, or 
to the remainder, of money in the bank standing in the names of all, 
will be ordered. 3 Rose, .363. l Mer. 408. 2 Cox, 427. — 24. Appointment of a 
new assighec, upon the old one absconding, will be made. I B.& P. 218. — 25. And 
if the assignees under a commission be dead, or have absconded, or from other emisea 
cannot e.xecute the assigiiinent to the new assignees, the lord chancellor will, imder 
the authority of the statute 5 (n‘o. 2. c. ,30, s. .31, direct the first assignment and bar- 
gain and sale, except as to purchasers, to be vacated; and order an immediate assign- 
ment from tlie commissioners to the new assignees, 6 Yes. 451. 2.3 Dec, 1797. 8tli 
Aug. 1801. Co. Bt. Laws, 276. 1.3 Ves. 271 . — 26. Upon an assignee retiring, ho 

must 'Mve the estate security, to be approved by the master, against any costs qf suit 
that may he occasioned by his retiring, and permit the new assignee to use his name 
in actions at law. 1 Buck, 2.31. — 27. By a general order of Lord Loughborough, 
8tli March 1794, if an assignee become bankrupt, he is to be removed, and shall be no 
lon|;er an assignee. And upon tlie death or bankruptcy of an assignee, upon applicu- 
cation made to the major part of the commissioners, and signed by one or more cre- 
ditors, having proved a debt, and entitled to vote in the choice of assignees, the. 
corainisbionersarc to cause notice to be given in the London Gazette of the time and 
place, and proceed to tlie choice of an assignee instead of the one dead or a bankrupt. 
^28. Since the general order of 8th March 1794, no application to the court is requisite 
for anew election, upon the bankruptcy of an assignee. 1 Rose, 436. — 29 . Order 
inuler stat. 5 Geo. 2. c, .30. s. 31, that new assignees may be chosen, and that the com- 
missioners may execute a new bargain and sale and assignment, the former being 
vacated, all the assigness being dead, and the heir at law of the survivor an infant. 
IS Ves. 451. 

(fi) Though the acts of parliament relating to bankrupts only direct the assignees to 
advertise a meeting of creditors, in relation to commencing stiits, and for particular 
purposes; yet the assignees are veiy much to be commended for advertising met tings 
upon any other extraordinary occasion that concerns the creditors. I Atk, 251. 
I Bro. 267. 

(o) 1 . Assignees ordered to give up possession of lease, and execute a surrender 
of bankrupt’s interest, lease itself being with third person as security. 1 Mad. 76. — 
2. Parol agreement for a lease, though with part performance, is not within stat. 49 
Geo. 5. c. 121. 2 Rose, 86. — S, The assignees of a bankrupt termor are not liable 
to the performance of covenants, unless they take possession. Peake, 338 . 1 E%v: 2 . 3 . 3 . 

4 . W^here 
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— 4 . Where there were two several commibssions and distinct assignees, the assignors 
were ordered to elect or repudiate the bcinknipt’s agreement for a lease, l Hose, 57 . 

— 5. The court have no authority to determine the question of assignees election re- 

specting the bankrupt’s lease. 1 Buck, 190. — 6. Merely omitting to deliver the key, 
<ioes not amount to taking possession. 5 Canipb. S10. — 7 . Assignees of lessee, 
chosen on the 8th, allowing his cows to remain on the premises till the loth, and 
offering them to be milked thereon the 9th, become tenants to the lessor; and if the 
cows be removed on the 10th, to avoid a distress, he has a right to follow them, 
under 2 Geo. 2. c. 19. 4 Campb, 368. — 8. Where the assignees of a bankrupt, 

who was possessed of a term, merely put the same up to unction, to ascertain whether 
it was of value, without giving themselves out to be the proprietors; and there being 
no bidders, interfered no farther. Held, not liable as assignees of the term. 3 Sinitll, 
330. 7 East, 535. — 9. Where the assignees of a bankrupt termor put up the lease 
for sale, and receive a deposit from a purchaser, they are liable as assignees of the 
lease, unless they show that the contract of sale has been rescinded. Holt, 290. — 
10. Election of assignees to take to a bankrupt’s interest in a liiriii indicated by acts 
in pais. 7 Taunt. 206. — 11. Assignees who enter in the middle of a year, upon 
premises occupied by a bankrupt as tenant from year to year, are not lial)le, in an 
action for use and occupation, for the bankrupt’s previous occupation, unless it can 
be provcti to have hecn*permitted at their special request. 2 H. B. 319. — 12. Where 
a house had been let to a trader, who afterwards hccainc bankrupt; and the landlord 
applied to the assignees, to know if he meant to take the bankrupt's interest in the 
lease; and he answered, iliat if he did not let it by Lady-day, he would give it up; 
and at Lady-ilay the assignee paid the rent, and offered the landlord the key. Held, 
that though he might lia\c refused it at first, yet he could not take it in part, and 
afterwards reject it, when he found it would not answer and he could not let it. 
7 East, 339. — 13. Upon the assignees repudiating the bankrupt’s lease, having been in 
possession, issue of (/iiantinn (tatnnijicnius was directed. 1 Buck, 190. — 14. 'J’lie 
repudiation, by the assignees, of the bankrupt’s lease, is equivalent to a detcnninutioii 
upon notice; hence if, in such case, haiikrii|)t is bound to leave hay, &c. so must 
assignees. 1 Buck, 87. — 1.5. Upon the bankrupt’s lease being determined by chan- 
cellor, the assignees arc entitled to the off-groing crop, if that the order’s being equi- 
valent to “ other sooner determination,” within a covenant, will give it them. 

1 Buck, 83 ; 2 Mad. 315. 1 Hose, 445. 1 Buck, R5. — 16. Assignees may assign the 
bankrupt’s lease, though to an insolvent. 2 Mad. 530. — 17. Assignees, upon as- 
signing the bankrupt’s lease arc not entitled to a covenant of indemnity against lessor’s 
Covenants. 2 Hose, 371. 1 Mer. 244. — 18. A landlord, when chosen assignee, can- 
not, for his own benefit, resume possession and re-let. 2 Rose, 244. — 19, Supra. — 
20. Bill by bankrupt alone, for account and injunction, upheld. 2 Rose, 365, Ibid, 
432. — 21. Bill by bankrupt alone retained, with leave to add parties, where validity 
of commission was doubtful. 2 Aiist. 412. — 22. Upon bankruptcy of petitioner, 
assignees must prefer a new petition. Cooke, 519. 18 Vcs. 424. — 23. Where a 
plaintiff became a bankrupt, and afterwards sued out execution, and the money was 
levied by the sheriff and brought into court, the court refused, upon motion of the 
assignees, to order the money to be paid to them ; but they consented to detain it, 
so that the assignee immediately toot out a sdre facias against the defendant, to try 
the bankruptcy. Ventr. 193. 1 Mod. 93. — 24. But where money was ordered by a 
decree to be paid to the plaintiff, who afterwards became a bankrupt, and he and the 
assignees applied by petition that the money might be paid to the assignee ; lord chan- 
cellor ordered the sum (about 50/.) to be paid to the assignees, without a supple- 
mental bill. 2 Bro. 322. — 25. When an action for a creditor’s share, under an order 
for a dividend, was allowable, the assignees could set off a debt due to the bankrupt’s 
estate by the plaintiff. Doiigl. 407. — 26. A., lessee of iron-works, &c., subject to 
payment of rent and performance of covenants, assigns to B., as security for suras 
advanced, reserving to himself a mere equity of redemption. A. becomes bankrupt, 
and his assignees agree to convey to B. the equity of redemption in the demised 
premises. The assignees have no right to enforce against B. a specific performance 
of this agreement, by accepting an assignment, with a covenant for indemnity against 
the payment of the rent and performance of the covenants reserved by the original 
lease. 1 Mer. 244. — 27. The representatives of a surviving assignee of an estate 
that had paid 20s. in the pound, all the commissioners being dead, were ordered to 
execute a power of attorney to a receiver, appointed under a decree of the court, in 
a cause in which the surviving assignee was a defendant, to collect and get in the 
said estate, they being indenini&d. 1 Buck, 65. — 28. The lord chancellor has not 
jurisdiction in bankruptcy to order an infant heir of a deceased assignee to convey, 

an infant trustee, the estates of the bankrupt vested i^ him by the decease of his 

ancestor. 
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Mcestor. But the petition was amended, and the ordeP made under the staittt# 
7 Ann. c. 19. l Rose, 310.— 29. The assignees of a bankrupt partner may trade, witif 
consent of creditors and bankrupt. 15 Ves. 228. — 30. The authority of the assignees 
extends only to the distribution of the estate under the bankrupt Jaw. 12 Ves. 15. — 
31. Assignees cannot purchase estate or dividends. 8 Ves. 337. 350. 6 Ves. 625. 
10 Ves. 395. — 32. And having purchased estate or dividends, are trustees of th^ 
profit upon a re-sale. 5 Ves. 707. 12 Ves. 6. — 33. If more cannot be obtained upon 
a re-sale, the first sale shall stand 5 Ves. 707. — 34. They are trustees as to dividends 
for creditors or bankrupt, according to circumstances. 6 Ves. 625. — 35. The 
assignees should sell the estate, not lease it to themselves ; and, taking a lease, are 
answerable for profit or loss. 6 Ves. 617. — 36. Assignees deferring a sale when 
called upon to se|l, are answerable for any depreciation of price. 6 Ves. 622. — 87. 
Sale by assignees under a bankruptcy by auction to one of the creditors, previously' 
consulted as to the mode of the sale, and contrary to an order, that a receiver 
should be appointed to sell. Another sale was directed ; the estate to be put up at 
the aggregate amount of the purchase money, and the sum laid out in substantial 
improvements and repairs, which were to be allowed in case of a sale at an advance, 
but if no farther bidding, the purchaser to be held to his purchase* 6 Ves. 617. — 
38. Upon assignees applying for the sale of an equitable mortgage, their costs will be 
paid out of the proceeds. 2 Rose, 78. — 39. The costs of assignees, incurred in de- 
fending commission, arc payable, and as between attorney and client, out of the 
estate: 2 Rose, 1. — 40. Assignees are protected, iu payments authorized by court 
and commissioners. 2 B. & P. 323. — 41. Assignees cannot compel a purchaser of 
an estate from the bankrupt, to complete the purchase, unless they make a good title 
to the estate. 1. P. Wms. 737. — 42. Assignees, when vendors, are bound to make 
a good title. 12 Ves. 277. — 43. And if, contracting to sell, their inability appears 
before contract executed, the parties will be left to law. il Ves. 345. — 44. As they 
likewise will, where assignees, erroneously supposing that they had title, contract to 
sell. 11 Ves. 313. — 45. Where assignees arc vendors, and the title deeds are not 
deliverable, they must give attested copies; and their covenant for production should 
be co-cxtcnsivc only with their continuance in office. 2 Rose, 215. — 46. Where 
a bankrupt made two mort^ges of several estates, and one of them v/as deficient in 
value, and the assignee of his estate filed his bill to redeem one mortgage only, the 
court said, that if the assignee would redeem one, he must redeem both. 2 Vern. 286. 
-—47. Assignees of a bankrupt are not compellable to pay what is really due on a 
transaction attended with usury, under the general jurisdiction in bankruptcy. It is 
otherwise, where they apply to a court of equity, by a bill to be relieved. Belt. 392. 
•— 48. Where the assignees made a mistaken payment to assignees, under another 
bankruptcy, and it was divided ; order for repayment out of future effects. 2 Mad. 
470. — 49. Assignees who had permitted the bankrupt to continue in possession of 
n farm for eighteen months, were ordered to sell, and to pay the costs of the applica- 
tion. 4 Mont. App. 31. — 50. Sale and distribution ordered, under circumstances, 
upon the petition of one creditor, i Ves. 168. — 51. Order for payment of dividends, 
upon creditor’s petition, makes the assignee personally liable. 1 Rose, 456. — 52. An 
assignee can retain a dividend in payment of his own debt due from the creditor. 
1 Atk. 90. accord.; Cooke, 522. contra. — 53. Award of payment, upon reference 
assignees of all matters in dispute, is conclusive of assets. 2 Rose, 50. — 54. 
Assignees made to pay the costs of an issue touching the validity of the commission ; 
but not those of petition to supersede it. 1 Buck, 232. — 55. It is the duty of the 
assignees to collect in the bankrupt’s property with as much expedition as tlie nature 
of it will admit. But the assignees arc not bound to take all the property which 
belonged to the bankrupt ; they may make an election ; but when they have elected, 
they cannot afterwards renounce the property. 2 Esp. 233. — 56. By 5 Geo. 2. c. 3CU 
s. 32. before the creditors proceed to the choice of assignees, the major part in value 
of the creditors present maj^, if they think fit, direct in what manner, how, and with 
whom, and where the monies arising by, and to be received from time to time out of 
the bankrupt’s estate, shall be paid and remain, until the same shall be divided 
amongst the creditors ; and the assignees are to conform to such direction as often as 
lOO/. shall be got in. — 57. By the 49th Geo. 3. c. 121. s. 3. after reciting s. 32. of 
the 5th Geo. 2, c. 30. it is directed, that in case the' major part of the creditors shall 
not, before the choice of assignees, direct in what manner, how, and with whom, and 
where the monies arising from the bankrupt’s estate shall be paid and remain’ the 
commissioners, immediately after the choice of assignees, shall at the same meeting 
direct in what manner, how, and with whom, and where the monies arising by, and 
to be received from time to time out of the bankrupt’s estate, shall be pmd in and 
remain^ until the same shall be divided amongst the creditors according to the 5th 

Geo. 2. 
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Geo. 2. !t$ often ns ibof. shall be got in and reived firom the bankrupt’s estate. But 
the commissioners arc restricted from directing the monies to be paid into their own 
hands, or either of them, or of their solicitor; or into any banking-house, or other 
house of trade or business, in which the commissioners, or any of them, or the soli- 
citor to the commission, are or is interested or concerned as a partner or partners, 
or otherwise. By s. 4. if assignees wilfully retain, or otherwise employ for their own 
benefit, any monies belonging to the bankrupt’s estate, the commissioners are directed 
to charge such assignees, in their accounts, interest upon such monies, at the rate 
of twenty pounds per centum per annum, for the time they shall have retrained or 
employed the monies. By s. 6. if a commission shall issue against an assignee, who, 
at the time of the issuing of the commission against him, shall be indebted to the 
estate of the bankrupt of whose estate he was an assignee, in look and upwards, in 
respect of money come to his hands, and wilfully retained or employed by him for hit 
own benefit, the certificate of conformity obtained by such assignee so becoming 
bankrupt shall only free the person of such bankrupt from arrest and imprisonment ; 
but his future estate and ejects shall remain liable for so much of his debt to the 
estate of the bankrupt, of whose estate he was assignee, as shall not be paid by divi- 
dends under the said commission, together with lawful interest for the whole debt, 
in like manner as if he had not obtained his certificate ; the tools of trade, the neces- 
sary household goods and furniture, and necessary wearing apparel of such bankrupt, 
and his wife and children, only excepted. — 58. Assignees may be sued for travelling 
expellees of a witness, after allowance by the commissioners. 1 Esp. 64, 59. As- 

aignees may make themselves liable to their solicitor, beyond what a master in chan- 
cery will allow in taxation. 2 Campb. 278. — 60 . Cases prior to stat. 49 Geo. 3. 
c. 121, s. 4, upon the subject of charging assignees with interest for money retained in 
their hands, are, 1 Atk. 89. 1 Bro. .'584. l Vcs. 89. 2.76. 15 Vcs. 470. 1 Cox, 
,50. 1 Cox, 4.39. — 61. The Stat. 49 Geo. 3. c. 121. s. 4. is imperative to charge 
assignees 20/. per cent, for money retained in their hands, 1 Rose, 144. — 62, They 
arc cliargeablc with interest for keeping money too long in a bank, paid in by direction 
of creditors, 18 Vcs, 246. — 65. But not for misapplication by agent of mon^ 
given to purchase exchequer bills. 1 Buck. 197.*— 64. Chancellor cannot indemnity 
assignees against the consequences of a supersedeas. 2 Rose, 17. ~ 65. Trespass lies 
by one declared bankrupt against his assignees for taking possession, if he was not 
liable to the bankrupt laws. 2 Wils. 382. — 66. Commission of bankruptcy super- 
seded for fraud ; nothing done under it ; and the petitioning creditor not to be found. 
The assignees, not having attended the summonses, though not privy to the fraud, 
and not having received any efiects, ordered to reimburse the messenger the expence 
subsequent to the choice of assignees, not that previously incurred. 9 Ve5./109. 

67. If an assignee employ a person in the conduct and management of the bankrupt’s 
property, wlio misapplies and embezzles the money ; the assignee will be liable to 
make it good to the creditors, unless he consult the body of the creditors, who are 
his cestui que trusts, in the appointment of such person. 1 Atk. 86. — 68. But when 
the assignees employ a person either from necessity, or conformable to the common 
usage of niankiud, they are not answerable for losses. As where an assignee em- 
ployed a broker to sell a quantity of tobacco, the broker received the money, and in 
ten days failed, without having paid it over; the assignee was held not bound to make 
it good. Amb. 218. 1 Kenyon’s Rep. 38. — 69. An assignee of a bankrupt employs 
a broker to sell and receive the money for goods, who, after the sale, dies in insolvent 
circumstances ; held, that the assignee is not responsible to the creditor for the value 
of the goods sold by the broker, beyond the dividend actually received from the 
broker’s cfl’ects. l Kenyon’s Rep. 38. — 70. Assignees are each separately answer- 
able only for what they receive, and the misconduct of one assignee will not operate 
against his innocent co-assignee, 1 Atk. 88. Ibid. 87. — 71. Bill of foreclosure against 
assignees hied before bargain and sale, will not therefore be dismissed. 1 Buck, 135. 
— 72. Contribution inter se decreed to a payment by one under an order, for a lost 
occasioned by their joint act ; though represented that they joined for conformity on^ 
OPd at the instigation of that one. l V. & B. 114, 


(D 26.) What 
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(I) 26.) What interest he shall have. 

By tlie St. 1 Jac. 15. tlic assignment of debts of the bankrupt by the 
commissioners shall vest a property {ji) in the assignee. 

So by the st. 5 Ann. 22. all the e0ects and estate of the bankrupt, de- 
livered to a new (y) assignee chosen by the creditors, shall be actually 
vested in him, as if the first assignment liad been to liim. So by the 
St. 5 Geo. 24. 

And by the assignment (r) of the commissioners, the property shall be 
vested in the assignee by relation from (s) the first act of bankruptcy, 
as to the avoidance of all (/) mesne acts. 11. 1 Sal. 111. 

And 

{p) 1. The rights and equities of assignees are co>cxtcnsive only with the bankrupt’s. 

1 Ves. 331. 2 Atk. 502. 2 Show. 103. 2 Vern. 286. 2 Vcs. jiin. 255. 9 Vcs. too. 

12 Vos. .549. 13 Vos. 188. 2 V. & B. .309. — 2. Though having all the equity which 

creditors have, they may impeach transactions which the bankrupt could not. 2 Vcs. 
jun. 255. — 3. They take the bankrupt’s rights, subject to the conditions imposed 
upon them. Hence, where a bankrupt, before Ids bankruptcy, agreed that his surely 
might retain any debt he should contract, so long as the principal debt rema ned un- 
satisfied ; held, that the assignees could not sue him for the price of goods sold after 
the agreement and before the bankruptcy, the principal debt not having been paid. 
5 T. 11. 133. — 4. Where a bankrupt, from the circumstances of a case, would be 
considered us a trustee Ibr another, his assignees will be considered us trustees also. 

2 Atk. 558. 

(q) By stat. 3 Geo. 2. c. .50. s. 3h after reciting, that it might be found necessary 
that assignments of bankrupt’s estates should be vacated, and new assignments be 
made of the debts and effects unreceived, and not disposed by the then assignees to 
other persons to be chosen by the creditors ; the holder of the great seal is empowered, 
upon (mtition, to make such order therein as he shall think just and reasonable. And 
if a new assignment should be ordered to be made, then that the debts, effects and 
estate of tlie bankrupt should be tiiereby eflectually and legally vested in such new 
assignees : and they are empowered to sue for the same in their own names, and to 
give discharges, &c. the same as the old assignees. And the commissioners are to give 
notice in the two London gaaettes that shall immediately follow, of the removal and 
new appointment, Ac. 

(r) The title of assignees is complete without notice. 2 Rose, 291. 

l. The bankrupt’s freehold property remains in him till the execution of bargain 
and sale by the commissioners to the assignees ; under which there is no relation back 
of the title of the assignees, to the time of the bankruptcy. Hence, in ejectment 
for the recovery of such property, if the time of the demise be between the act of 
bankruptcy and the execution of the bargain and sale, the demise must be laid in 
name of the bankrupt. 2 M. & S. 446. — 2 Vide supra as to Relation. 

(i) 1. The crown is not bound by the acts relating to bankrupts, not being named 
in them. And until an actual absignment by the commissioners, an extent served upon 
the property of the bankrupt will bind from the tette of the writ. Sir Wm. Jones. 

7 Vin. 104. 2 Ves. 282. 2 Str. 749. — 2. If an extent be issued from the crown, 
tested the day of the date of the assignment, the crown will be preferred. Park. Rep. 
126. 2 Ves. 295. — 3. Possession under extents, of which the Hrst, for part of the 
debt, was tested the day upon which the provisional bargain and sale was executed ; 
crown preferred. 4 Ves. 752. — 4. If the writ be tested after the execution of the 
assignment, the crown is barred. 7 Vin. 104. 2 Ves. 289. 2 Stra. 749. — 5. Credi- 
tors preferred to extent for acceptances not due at bankruptcy. 17 Ves. 431 

6. Where a person was bound in a recognizance, which became forfeited, and 
an extent was sued, and the goods extended, and the writ and inquisition re- 
turned by the sheriff ; held, that the inquisition having been returned, although 
the debtor became a bankrupt before the issuing of the liberate, the creditor had a 
lien upon the goods against the assignees. Cro. Car. 148. S. C. Jones, 203. — 

7. - Land-tax money in the hands of the collector, is n debt due to the king. Where, 
therefore, the coiiiinissionersof the land-tax issued their warrant, which was executed 

before 
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And a release of a debt by a trustee for a bankrupt, made after the as- 
signment, is of no avail* R. Pal. 505* 

(D 270 What power to discharge debtors, &c. 

By the st. 4? & 5 Ann. 17* on proof before the commissioners, that 
nnutual credit liath been between the bankrupt and his debtor, and that 
the accounts be open and unbalanced, they or the assignees may adjust 
the accounts, and the debtor shall not be obliged to pay more than the 
balance. 

So by the st. 5 Ann. 22. the assignees or major part {u) may make 
composition with a debtor of the bankrupt, where it shall appear reason- 
able, and take such part of the debt as can be gotten on such compositionf 
in discharge of the whole. So by the st. 5. Geo. 24. {x) 

So by the st. 3 Geo. 12. the clause that a debtor shall pay no more 
than the balance was enlarged for seven years. 

So by the st. 5 Geo. 24. where there is mutual credit, the commis- 
sioners may state the account, and the balance only shall be paid or 
claimed on cither side. (Vide 5 Geo. 2. 30.) {y) 

So 


before the assignment, it was held good ; and that they might take away the goods after 
the assignment. But the warrant of the commissioners of land-tax will not, like an 
extent, bind the goods from the date. 2 Stra. 977. — 8. Since a bankrupt's property 
in goods assigned to his provisional assignee is divested, a seizure of those goods foV 
a penalty incurred by the bankrupt in respect of them, under an excise warrant to 
seize the bankrupt’s goods, is illegal. 6 T. R. 437, 

(u) 1. With respect to the joinder of assignees in the assignment of an equitable 
mortgage created by bankrupt ; though power of sale upon notice to repay is annexed, 
yet, if no notice, they must join, l Price, 138. — 2 . One of several assignees may, 
unless his companions express their dissent, alone give a good discharge for a debt 
owing to the estate. 1 £sp. 114. Ibid. 172. Seinblc coii/ra, 3 Atk. 695 — 3. A. 
general authority from one of several assignees to the other assignees to act for him, 
is not sufficient to enable them to execute a release by deed. There must be a special 
authority for that purpose. 4 Esp. Rep. 920. — 4. A release, executed by one assignee 
in the presence of a co-assignee, binds both. 4 Esp. 220. 

{x.) 1. Assignees may, with consent of majority in value of creditors, at a meeting 
convened for the purpose, submit difterenccs and make composition. 5 Geo. 2. c. 30. 

8. 34, 55. — 2. A general power given to the assignees to compound debts, is not suffi- 
cient ; the creditors must be convened to consider each particular case. 3T. R. 23. 

itf) 1. The statutes of set off' extend to assignees under a commission of bankruptcy. 
Cowp. 133. 2 Atk. 48. 1 Wils. 1 55. — 2. The doctrine respecting set off and 

mutual credit, is the same in equity as at law. Swanst. 51. — 3. The lord chancellor 
sitting in bankruptcy exercises an equitable as well as a legal jurisdiction, and will ex- 
tend that jurisdiction to cases of set oft' that arc not within the immediate operation 
of the statutes. 1 P. Wms. 325. 1 Atk. 100. 3 Ves. 248. 5 Ves. 108. 11 Ves.24. 
517. 12 Ves. 346. — 4. The stilt, of 5 Geo. 2. c. 30. s. 28. relates not only to 

mutual debts, but to mutual credits; and the judges have uniformly observed, that 
this clause has received a very liberal construction, and there have been many cases 
which it has been extended to, where an action would not lie, and where the court of 
chancery could not upon a bill decree an account. See 1 Atk. 228. 1 P. W*ms. 325. 
Co. Bt. Laws, 554. 7 T. R. 378. — 5. Wherever there is a mutual trust, that is, 
wherever the bankrupt, when solvent, trusts his creditor with goods (here with the 
power to sell) it is a case of mutual credit. 5 Taunt. 56. — 6. The statute is not 
confined to dealings in trade only, or mutual running accounts ; but in all eases of 
mutual credit, only the balance shall be paid. And therefore where A. borrowed 
1,500/. of B. upon mortgage, and B. owed about 1,400/. to A. upon notes, A. was 
allowed to set off his demand upon the notes against the mortgage. 1 P. Wms. 325. 

— 7. A trust between two parties is a mutual credit. Co. Bt. Laws, 557. 7 T, R. 580. 

— 8* Mutual credit may be constituted, though the parties do not mean particularly 
to tnist each other. As where the holder of a bill of e^hhnge obtains possession of 
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it after acceptance in the common course of negotiation, and the acceptor is ignorant 
of its being in the holder's hands, and sells him goods : this is a mutual credit, for 
credit is given to the acceptor by every person who takes the bill, which constitutes 
the credit on the part of the indder; and on the part of the acceptor, credit is given 
to the holder by the sale of goods to him, and the holder may set off the hill in an 
action by the assignees of the acceptor for the amount of the goods. 3 T. R. 507. — 
9. In the construction of the statute 5 Geo. 2. it ha.s been held as a general rule, that 
no debt or credit can be set against each other by way of set off, unless each debt ar 
credit accrued or was given before the bankrujitcy ; therefore/ if a man be a debtor to 
a bankrupt before his bankruptcy, and a creditor to him upon a contingency that does 
not take place until after the bankruptcy, he shall not be at liberty to set off under tiie 
clause relating to mutual credit. 1 Atk. 119. 10. So, in an action brought by the 
assignees of a bankrupt for money due to the bankrupt, the defendant may plead a 
set off of money due from tin? bankrupt. But, if some of the counts are for debts 
arising since the bankruptcy, he cannot so plead ns to these. Cowp. 133. — 11. So 
where the contingency, which is to determine the nature or amount of the debt to the 
bankrupt, does not happen until after the bankrujitcy, the debtor cannot set off against 
it a previous debt due from the bankrupt. 4 Taunt. 775. — 12. But although the de- 
mand depend upon a contingency, if it be secured by a penalty which is forfeited at 
law, it might he set off. 3 T. U. 435. — 13. And where a demand arises upon a bond 
payable unconditionally on a day certain, but not until after the bankruptcy; it may 
be set off against a debt due to the bankrupt at the time of the bankruptcy. 1 Atk. 231 , 
— 14. Ami now by stat. 4G Geo. 3. c. 135. s. 3. mutual debts and credits may be set 
off, notwithstanding a secret act of bankruptcy. — 15. Acceptances due after drawer’s 
bankruptcy may be set off. 13 Ves. 65. — 16. The acceptor of a bill, drawn by the 
bankrupt before, but paid to an indorsee since the bankruptcy, may set off the pay- 
ment to an action by the assignees, as mutual creditors, under stat. 5 Geo. 2. c. 30. s, 28. 
4 T. R. 211. — 17. And whei’e a person lent notes of hand, and received from the 
borrower a memorandum, promising to indemnify him against them, and the borrower 
bocame a bankrupt; he was held entitled to set off the amount of a debt due from 
him to the bankrupt, against the notes paid by him after the bankruptcy. Go. Bt. 
Laws, 561. ^ 18. If a bill of exchange be indorsed to the debtor of a bankrupt after 
the bankruptcy, it cannot be set off against a demand by the assignees. 2 Stra. 1234. 
.— 19. Amt in an action brought by assignees of a bankrupt upon a promissory note 
payable to the bankrupt, the defendant cannot set off cash notes issued by the bank- 
rupt payable to bearer, bearing date before his bankruptcy; unless the defendant 
shows that such notes came to his hands before the bankruptcy. 6 T. R, 57. — 
20. Defendants accept bills for the accommodation of a trader, who, after a secret 
act of bankruptcy, lodges money with them to meet their acceptances. They cannot, 
under 5 Geo. 2. c. 30. s. 28. set off the amount against their acceptances. 2 Campb. 313. 
—21. A loss, upon a policy, after bankruptcy of assured, cannot be set off. 2 Rose, 24‘>. 

22. Costs taxed after, though ordered to be paid before bankruptcy, cannot be set 
off. 15 Ves. 539. vide supra. — 23. A demand against a bankrupt cannot be set off 
in an action by his assignees, for trover and conversion, subsequent to the bankruptcy, 
of effects belonging to the bankrupt’s estate. Dougl. 101. — 24. If a banker receives 
and pays money on account of a bankrupt, after notice of his bankruptcy, he cannot 
set off the payments against the receipts. 2 T. 11. 113. 3 Bro. 313. — 25. Where 
A. became bound as a surety for a trader, who in order to indemnify him, agreed 
that he should retain, out of any money that should be due from him to the 
trader, in respect of any dealings between them in trade, so much as he should 
pay on the bond ; and the trader afterwards sold goods to A. and then became a 
bankrupt, and A. was obliged to satisfy the bond. A, was held entitled to set 
off what he paid upon the bond after the bankruptcy, against the goods sold be- 
fore the bankruptcy. 5 T. R. 133. — 26. Where three persons joined in an adven- 
ture to purchase and sell some pearls, and one only was to advance the money 
and to sell them, but the profit and loss were to be divided between them in thirds. 
One of the parties became a bankrupt, and the party who was to sell the pearls was 
allowed to set off a debt due to him from the bankrupt, for goods sold before the 
bankruptcy in an action commenced against him by the assignees, against the third of 
the adventure due to the bankrupt, although the pearls were not sold nor the produce 
received till after the bankruptcy. Co. Bt. Laws, 557. — 29. Set off of post-obit debt 
payable to bankrupt, refused, l Rose, 301.— 30. The indorsee of a diblionoured bill 
may, on the bankruptcy of the indorser, consider it as an item to be set off in taking 
the account between them ; and therefore is not bound to apply in discharge thereof 
money in his hands belonging to the acceptor, l M. & S. 545. — 31. Credit is given 
to the^acc^tor of a bill of ojcchange bj eyery person yrho takes the 14P. Therefore, 
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Ihe Indorsee of a bill may, on the bankruptcy of the acceptor, set off the bill against 
a debt owing to the bankrupt. 3 T. R. 508 . n. (a). 6 T. R. 57. 4 Taunt. Bus. — 

S2. Bankers discount bills for A., and state an account in which they give him credit 
for the net proceeds ; whilst the bills are running, A. becomes bankrupt. This is a 
case of mutual credit, and the bankers are not bound to come in under the commis« 
sion, upon the bills which arc dishonoured. Holt, 408. — S3. The bankrupt’s ac- 
ceptances cannot be set od' as mutual credit, unless there was some connection bo- 
tiveen him and the creditor, when they were originally given. 4 Taunt. S88. — 
54. The vendee of goods before the bankruptcy cannot, to an action by the assignees 
for thejprice, set off' a bill of the bankrupt, received by the vendee, before the pur- 
chase, from a third person, under the idea that the vendor was failing, and with th« 
view of covering it by the purchase. 16 East, 130. — •35. Proceeds of one bill applied 
in satisfaction of another, upon circumstances of specific appropriation. 2 Rose, 366. 
— 36. A. was indebted to B. in two different sums; when the first became due, B. re- 
ceived from A. a bill exceeding the sum due, under promise to return the excess when 
paid ; A. becomes bankrupt. B. was allowed to set olf the excess against the other 
demand. 7 T. R. 378. — 37. Set off* for prior advances against assignees demanding 
dishonoured bill, pledged for subsequent advances, under agreement to return surplus, 
refused. Swanst. 30. — 38. Where an insured, being indebted to the underwriter on 
a balance of accounts becomes bankrupt, if a loss afterwards happen, the underwriter, 
in an action by the assignees, may deduct the balance due to him, from the amount of 
bis subscription. 2 Mars. .561. — 39. An underwriter is entitled, where the asvsured 
has become bankrupt after the policy of insurance was effected, to deduct what was 
due to him before the bankruptcy, on a balance of accounts between the assured and 
himself, from out of the amount of his subscription to the policy, in the event of a 
loss subsequent to the bankruptcy, under 5 Geo. 2. c. 30. ; the stat. 19 Geo. 2. c. 32. 

2. suspending the effect of a bankruptcy in the case of an assured, and the tiiidcr- 
writer, on both sides, so as to let in the former statute, till the result of the voyage 
shall have been ascertained, and the accounts stated; because the 19 Geo. 2. c. 32. 
(admitting persons assured to claim losses against bankrupt iindi^rwriters, although 
happening after the bankruptcy), is in prm malcruiy and the two states arc to be con- 
ntnicd with reference to each other, so as to make them mutually beneficial ; and 
therefore it was held, that a set off* must be allowed to a solvent underwriter, by the 
nssignccs of a bankrupt assured, under 5 Geo. 2. c. 30. 3 Price, 227. — 40. A broker 
with a commission del credere (upon which circumstance the case turned, see I T. li. 
113.) effects policies in his own name, on account of his principal, wiio is unknown 
(though the circumstance is immaterial) to the underwriter; losses happen; the under- 
writer becomes bankrupt; after which the amount of the losses is paid by the broker to his 
principal. Held, 1 . That the underwriter must be considered as having deult with thebro- 
icer as a principal, and having given credit to him ; so that the case was one of mutual 
credit,\vithin the stat. 5 Geo. 2. c.30. s. 28, and therefore that the broker might set off’th^ 
lossesin an actionbrought against him by the assignees. 2. That this might be done under 
the general issue non assumpsit, since, by the above statute, the assignees, in a ease of 
mutual credit, are only entitled to the sum clue after deducting such credit. 1 T. R, 
112. — 41, A broker under a commission del cm/crc, eff*ccting policies in his own 
name, for principals unknown to the underwriter, must be considered, r/tioud the un- 
derwriter, as a principal, and as one to whom he has given credit. So that if losses 
happen before, though they are not adjusted and paid by the broker to the principals 
till after the bankruptcy of the underwriter, the broker may set them olf against an 
action brought by the assignees. 1 T. R. 285. 42. An insurance broker effects po- 

licies as such, ill the following manner : one in his own name, and on his own ac- 
count; one in name and on account of his principal. He is acting under a del cre^ 
dere commission. Losses happen on all three. All of the underwriters, but one, 
adjust and sign off the losses. That one does not, having become insolvent. The 
broker gives his principal credit, but does not pay him for this underwriter’s subscrip- 
tion, conformably to the adiustment made by the other underwriters. This under- 
writer becomes bankrupt. The broker is indebted to him for premiums of insurance. 
His assignees sue for them, and the question arises, whether, under the stat. 5 Geo, 2. 
c. .30. s. 28. the broker is entitled to set off the losses. That statute gives the right 
of set-off* where there has been “ mutual credit given by the bankrupt and any other 
person, or mutual debts between the bankrupt and any other person.” Held, that in 
respect to the policy made, as well in the name as on account of the broker, though 
on account of the principal, there was credit given by him to the underwriter, since 
the underwriter consented to consider him, and dealt with him as principal ; and 
therefore, quoad these, he had a right of set-off * ; but not quoad the other. 2 M« & S. 
1 12. — 45. Where a principal entrusted hia broker witli a policy of insurance to re- 
ceive 
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ccivc an average loss under it, and became a bankrupt, and the broker afterwards 
received the average loss, he was allowed to set off several sums of money due to him 
from the bankrupt for premiums, &c. against the amount he received upon the policy 
after the hankniptcy. Co. Bt. Laws, 5G6. Ibid. .567. — 'l l. But if a broker has not 
a del credcre commission, he will not he permitted to set off looses on goods \Yhich he 
insured for other persons ; for in that case the debts arc due only to the insurcil, and 
not to the broker. Cited 1 T. R. 1 13. I Esp. 274. — 45. An insurance broker, 
without a commission del credere^ is not entitled to set off, against an action for prfe- 
miiuns by the bankrupt underwriter’s assignees, the counter claims of the assured, 
which arose, but were not adjusted before the bankruptcy. 16 East, 582. — 46. In 
an action by the assignees of a bankrupt underwriter against a broker, for premiums 
due to the bankru]|)t, scmblcy that the broker cannot set off a loss on a policy effected 
by him as agent, without a commission del credere, where there has been no adjust- 
ment; though the loss took place before the bankruptcy. 2 Mars. *21 .5. 6 Taunt. 519. 

— 47. An insurance broker, not entrusted with the custody of a policy, effected, not 

in his own, hut in his principal’s name, is not entitled, in case of tlic underwriter’s 
bankruptcy, to set off a loss against premiums due from himself to the bankrupt, 
though he has a commission del credcre, and though that commission was expressed 
in the body of the policy. 7 Taunt. 478. 1 Moore, 1 78. — 48. An iiisuraiicc broker 

cannot set off returns of premium due from a bankrupt underwriter, against 
premiums due from himself to the underwriter. 4 Taunt. 5.34. — 49. Where a 
ftictor, dealing for a principal, but concealing that principal, delivers goods in his 
own name, the person contracting with him has a right to consider him to all intents 
and purposes as the principal; and though the real principal may appear, and bring 
an action upon that contract against the purchaser of the goods, yet that purchaser 
may set off any claim he may have against the factor, in answer to the demand of 
the principal. 7 T. R. 360, in note. 7 T. R. 359. Ibid, and Co. Bt. Laws, 378. 

— 50. An executor cannot set off a debt due from himself on his own account 

to a bankrupt, against a debt due from the bankrupt to the testator, even though 
the executor be residuary legatee. 3 Atk. 691. — 51. A testator in his life-time 
appointed an attorney to collect his rents; after his death the attorney received 
rent which was in arrear in the testator’s life-time ; the executrix ol* the testa- 
tor brought an action for the money in her own name, and the attorney was 
not allowed to set off a debt due by the testator to him. 1 Esp. N. P. 240; 
Bull. N. P. 180. — 52. A man became indebted to his uncle for hoard, &c. ; 
the uncle by his will left him a legacy, and appointed liis son executor; the nephew 
afterwards became indebted to the executor, and then sued him in the spiritual court 
for the legacy. The executor filed his hill in chancery against the nephew, and he 
becoming a bankrupt, against his assignees, for an allowance to be made him out of the 
legacy, for the money which the bankrupt (the l('gaie»’) ow'i d to the testator, and 
likewise to the plaintiff. The court decided, that a legacy due from an executor who 
admits assets, is in equity a debt due from the executor, and allowed the set-off. 2 P. 
Wins. 128. — 53. Directors or trustees of a company incorporated by charter, or 
act of parliament, cannot set off a debt due to them in their in>lividiial ciiaractcrs, 
against a demand made upon them by the assignees of a bankrupt, for stock due to 
the bankrupt from the company in their corporate capacity. 1 E. C. Ah. 9. — 54. 
But where there was an express byc-law, subjecting the stock of each member to any 
debts he should owe the company, and the banker of the company was indebted to 
them for a balance in his hands, and became a bankrupt ; the company was allowed 
to set off the stock which the bankrupt held in the company, against the balance to 
them on the banking account. 1 E. C. Ab. 9. 1 Stra. 645. — ,55. Set-off of bank- 

rupt partner’s share of joint credit against his separate debt, and proof for residue. 
8 Ves. 248. — 56. Set-oir of separate debt from, against joint debt to, the estate, and 
proof for residue. 12 Vcs. 346. — 57. Set-off of bankrupt’s debt to one partner, 
against joint debt of him and partner, upon bond to secure his debt. 18 Ves. 232. 

58. Set-off and joint proof allowed, under the circumstances. 1 Mad. .577. — 59. 
A person drew and gave a note to his bunkers, on account of a debt due to them ; 
they indorsed the note to another firm formed of some of the partners in the banking 
house; the holders of the note brought aii action against the drawer; the drawer 
was allowed to set off a debt due to him from his bankers. Peake, 197. — 60. A., B., 
and others carried on a partnership together, but B.’s was the only name that ap- 
peared. In an action by the partners, the defendant was allowed to set olf a debt due 
to him from B. 2 Esp. Rep. 269. — 61. The petitioner was a creditor under a se- 
parate commission against A., and debtor to a joint commission against A. and B. ; 
he pra;^cd that an action, brought by the assignees for the debt he owed to the joint 
commiifiion might be staid, and that his demand upon the separate estate might be 

allowed 
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So before these statutes, where there was mutual dealings, the balance 
should be paid. Per Hale, 2 Ver. 117. Q. 2 Ver. 254*. per Nortli, 
1 Mod. 215. 

So, if the bankrupt before his bankruptcy had assigned a bond, and 
was indebted to the obligor, the obligor shall be allowed to deduct the 
debt to him against the assignee of the bond. Seinb. 2 Ver. 4*28. 

(D 28 .) How the assignment shall be made. 

The assignment may bo made {z) to the creditors who come in of all 
the goods of the bankrupt, for satislaction of their respective debts 
rateably. 

Or to any in trust, and for the equal benefit of all the creditors. 

And if all the creditors have a joint debt, the goods may be assigned 
to them generally. R. 2 Co. 26. b. 

But a general assignment of the goods to the creditors, who have se- 
veral and different debts, is not good. R. 2 Co. 26. b. {a) 

(D 29.) What 

allowed as a set-ofF against the debt he owed the joint estate. Lord Chancellor 
doubted whether the debt could be set off under the statute relating to mutual debts. 

1 Atk. 100. — G‘2, Sembley that a creditor, sued by the solvent partner and bankrupt’s 
assignees, for money received on a bill transferred to him by a bankrupt partner, can- 
not set off a demand due from the partnership. 10 East, 4 IS. — 6-5. A creditor of 
a partnership having made farther advances on the security of a bill of exchange, de- 
posited with him for that purpose by the partners, and haying undertaken to receive 
the amount when due and return the surplus, the hill having been (lishonourcd and 
remaining in his hands unpaid, is not entitled, on the bankruptcy of the partners^ to 
set off his prior advances against a demand by the assignees for tlie bill. Swanst. SO. 
— 64. Three partners. A., B., and C., deliver bills to D. for a special purpose ; A. 
and B. become bankrupts. lu an action by their assignees against D. for the proceeds 
of the bills, held, that C. not having been made bankrupt, this was not a case of 
tiial credit within 5 Geo. 2. c. .50. s. 18. so as to entitle the defendant to set off the 
bills against a debt due to him from A., B., and C. 1 Mars. J84. — 65. Set-off by 
part-owners of ship of separate debts due from, against joint debts due to, bankrupt, 
refused. 10 Ves. 105. — 66. Debt due to wife dum soloy cannot be set off against 
debt due from husband. 2 Hose, 249. — 67. Where there is mutual credit between 
a bankrupt and creditor, the. commissioners ought to stop interest on both sides, at the ■ 
time of the bankruptcy, or cpmpute interest on both sides till the settling the account. . 
1 Atk. 80.-— 68. If a broker, having a del credere commission, pay by mistake the 
whole money due to the assignees, without deducting the amount which he i) so 
allowed to set od^ he may recover it back from the assignees us money had and re- 
ceived to his use. 1 T. li. 285. 

{%) 1. Commissioners have no estate, but only a power, which must he executed 
by the means prescribed by the statute, with the circumstances therein directed, namely, 
by the majority; and not merely by deed indented, hut also enrolled. Stat. I3£liz. 
C. 7. S. 2. 11, 12. 1 Jac. 1. C. 15. 8. 15, 14. 21 Jac. 1. C. 19. s. 11, 12. 14. 15 
Geo. 2. c. 50. s. 31.42. If it deviate, it is a nullity. Jones, 196. l Vent. 560. 
12 Mod. 5. Garth. 178. — 2. No schedule to be annexed to the commissioners’ as- 
ugnment. Stat. B Geo. 2. c. 50. s. 42. — 5. In the assignment the assignees enter* 
into covenants to perform their trust, and the words jointly and severally should be 
inserted, for the safety and security of each respective a.'isignee. 1 Atk. 88. 

(a) 1. For future real estates, come to the bankrupt between the issuing of the com- 
mission and the confirmation of his certificate, there must be a new conveyance. 1 
Atk. 255. 1 P, Wins. 385. Billing, 118. — 2. As where they descend upon him. 
3 Mar. 667* — 5. Tp an action on aproniissofy note, given to an uncertificated bank- 
rupt afler the commission issued, the defendant pleaded the bankruptcy of the plain- 
tiff and commissioners’ assignment, and that the assignees demanded payment ot him : 
the plaintiff replied, that mere had been no assignment to the assignees afier the 
making of the note, and that the defendant treated with the plaintiff as one capable 

contracting personally. Held,, that the demand by the assignees vested the rigl^ 

. VoL. 11. L 
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(D 29.) What remedy the assignee shall have, (b) 

The assignee shall have the same (c) remedy for recovery of debts 
due to the bankrupt, as the bankrupt himself could have. 

And therefore he may have debt upon a bond or contract made to the 
bankrupt. Cro. Car. 187. 209. R. 2 Cro. 105. 

Or action upon the cjisc upon assumpsit. Lut. 274. 

And the proper method, is to allege a promise to the bankrupt him- 
self, and not to the assignee, except where an express promise is made to 
him after the assignment. Per Holt, Mod. Ca. 131. R. 2 Sho, 238. 

Or, if money of the bankrupt is received by B. after the assignment, 
this is a new contract, and amounts to an express promise to the assignee. 
Mod. Ca. 131.(rf) 

So, if the bankrupt had a judgment, the assignee may have a scire 
facias upon it. 1 Vent. 193. 

And, if after the assignment, and before the scire facias by the assignee, 
the bankrupt himself sues execution, and the money is levied, the court 
will stay it in the hands of the sheriil^ or in court, till the assignee sues 
Vi scire facias. 1 Vent. 193. 

And in a scire facias by a bankrupt against the terretcnant and judg- 
ment for him, if the plaintiff dies, the judgment may be entered at the 
request of the assignee, without a new scire facias. 5 Mod. 88. 

So, if the goods, &c« of the bankrupt come to the hands of another, 
the assignee shall have trover; for the property is vested in him. 
2 Vent. 63. 

Though they come to his hands by force of an execution at his suit, 
executed after the bankruptcy. Semb. Sho. 12. 1 Sal. 111. 


ia them ; that a new assignment of personal property was not necessary, and that the 
inode of contracting was immaterial. 3 Smith, 7 East, 53. — 4. When commiso 
sioners have executed an assignment of the bankrupt’s estate, and afterwards given 
him his certificate, they cannot make a subsequent assignment, l P. Wms. 586. — 
5. Where the original deed conveying the bankrupt’s estate was lost, the chancellor 
refused to make an order that the counterpart should be enrolled as the original deed, 
although an affidavit was made of the loss. Anib. 180. 2 Com. Dig. 25. 

(6) Vide infra. 

(c) 1. Assignees not to commence suits in equity without the consent of the credi- 

tors. Stat. 5 Geo. 2, c. 30. s. 58. — 2 . Creefitors cannot give a general power to 
assignees, to prosecute suits (or submit matters to arbitration) at their own discretion ; 
there must be a meeting of creditors upon a notice given in the London Gazette, to 
consider each particular case. I Atk. 90. — 5. Assignees, however, may sue without 
consent of creditors, where creditors interests are not affected. 2 Hose, 571. 1 
Mer. 244. — 4. And may sue at law without consulting the creditors. 5 Salk. 59. 
1 2 Mod. 524. Cowp. 570. 5 Ves. 585. 

(d) A. commits an act of bankruptcy, and quits England, having previous to hi* act 
of bankruptcy become indebted as indorser of a bill of exchange to B., which Mil i* 
dishonoured, and due notice tlicrcof given. In A.’s absence, his wife makes insur- 
ances, the broker being still a creditor for the premiums paid by him. B; having sued 
the drawer, and obtained judgment, is induced by A.’s wife to take a bill in part pay- 
inenl, indorsed by her for A., and stay execution upon depositing the policies ; which 
being done, a loss happens. This bill not being paid, B. the broker accepts another for 
the amount, in his favour, upon the policies being delivered to him for A., with the 
consent of A.’s wife; and having received the money thereon, pays that bill, and de- 
ducts in account with A.’s assignees, against whom a commission is issued after such 
payment. Held, that the assignees could not recover of B., for A’s wife and the bro- 
ker were their agents, and they could not take the benefit of the policies effected by 
her jivithout taking the burthen. 5 Smith, ie4. 7 East, 164. 

0 And 
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And he may declare generally, quod am possessionatus fuisset ut de 
bonis suis propriis. Dub. 1 Sal. 111. 

If A* and B. are joint obligees or partners^ &c. and A. becomes 
bankrupt^ and the assignment be to B., he shall maintain an action upon 
the bond alone, being entitled to a moiety in his own right, and to tho 
other moiety as assignee. Semb. per Wind, but tlic others Dub, Ray. 7, 
1 Lev. 17. 

So, if a debt of A. be assigned, part to one creditor, part to another, 
each may sue for his part ; ibr the statute makes a severance, Per 
Warb. Godb. 195,6. Adm. cent. 1 Lev. 17. 

And, if the bankrupt afterwards sues for the debt, the defendant may 
plead that he was a bankrupt, and that the debt was assigned, Lut, 
701. 

But after the commission, and before the assignment (e), the bankrupt 
may sue for his debt in his own name. Per Holt, 1 W. & M. R* 
1 Sal. 108. 

So, if the sheriff, &c. execute an execution by fieri facias tested be-r 
fore the bankruptcy, trespass does not lie against the officer, though the 
execution was executed after the commission awarded against the bank^^ 
rupt. R. 1 Sid. 271- 1 Lev. 173. 11. Sho. 12. 3 Mod. 236. 

So after assignment, the bankrupt may(y') maintain trespass; for du« 
mages are uncertain, and not assignable. 2 Keb. 372. (8) 

So covenant, (g) 2 Keb. 372. Per 2 J. 1 Ca. Ch. 71. (//) 

So 


(e) The bankrupt represents his estate previous to the choice of assignees. 19 Yes, 
217. 

(/) An attorney, tliougli bankrupt, may practise. 2 Vcs. J. 68. 

(g) Sed vide supra. 

(/i) 1. The bankrupt can acquire property only for the benefit of his assignees, 
10 Yes. 94. See 16 Yes. 474. — 2. And if an iincertihcated bankrupt assign after 
acquired property in trust, for a valuable consideration, and a creditor of the bank-r 
rupt’s seize it in execution ; the trustee may maintain trover agiiinst him. Peake, 140. 

— 3. There are determinations that the assignees are not entitled to the earnings of 
:in uncertiiicated bankrupt by his personal labour. Co. Bt. Laws, 451. £sp. N. P. 140. 

— 4. A bankrupt tqay recover in ejectment, premises which the assignees have given 

up to him, as not worth an assignment. 5 Taunt. 440. — 5. An uncertificated bankV 
rupt has a right to money on goods acquired by him since his bankruptcy, against all 
but his assignees; and therefore, unless they interfere, may sue a stranger who cither 
injures the property, or dispossesses him. 7 T. R. 296. 7 T. R. 391 . 1 B. &P. 44. 

— 6. An uncerti heated bankrupt may maintain an action of asswnpsil against a third 
person for work and labour. Co. Bt. Laws, 431. and for work and labour, and materials 
furnished necessary to his labour. £sp. N. P. 140. ; for the assignees cannot let out the 
bankrupt; they cannot contract for his labour. Per. Lil Manshcld, in Co. Bt. Laws, 431 . 

— 7. And assumpsit for money lent and advanced by him after his bankruptcy ; for 
it will be presumed, that the money was earned by him subsequent thereto, l £sp. 
N. P. 170. — 8. An uncertificated bankrupt may sue for the non-performance of a 
contract for the delivery of goods entered into by him subsequent to the bankruptcy, 
unless the assignees interpose. Holt, 179. — 9. The bankrupt cannot file a bill of re- 
demption in respect of his right to the surplus; but when he has a clear interest, and 
the assignees refuse, they will be compelled, upon petition and offer of indemnity, to 
lend him their names. See 9 Yes. 77. — lo. A bankrupt cannot sue in his own name 
for the benefit of his creditors. 13 East, 622. — 11. An uncertificated bankrupt, em- 
ployed by his assignees to work ibr the benefit of his estate, may sue them for work 
and labour. 4 Taunt. 754. — 12. Bankrupt’s right to petition in respect of his interest 
in the surplus. 18 Yes. 81.— 13. The bankrupt, when attainted, cannot petition. 
14 Yes. 452. — 14. Bankrupt allowed to maintain a bill for a discovery and account, 
in aid of his defence at law. 1 Mad. 423. — 15. A bill was filed for a discovery of the 
bankrupt’s estate; a demurrer^ becaipe the bankrupt was not made a party, was allowed. 

L 2 2 Vern. 
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So, if a debt due to the bankrupt and another be assigned, they can 
not join in the suit. Adm. 1 Lev. 17^ 18. 

Yet a suit by a creditor for a debt (/), or an execution upon a judg- 
ment 


2 Vcni. 32. But it is now considered not necessary that a bankrupt should be made 
a party to u bill against his assignees. 3 P. Wins. 31 1. n. 3 Bro. 228. In the exchequer, 
cited 2 Vcs. jim. (143. — 16. Whether the bankrupt can be made a party merely for 
discovery and to maintain an injunction, qiuere. I V. & B. 545. — 17. Demurrer to 
bill joining bankrupt with assignees in charges and prayer for relief, viz. the specific 
performance of a contract previous to bis bankruptcy, allowed. 1 V. & B. 545. 
Distinction ns to fraud. Ibid. — 18. Bankrupt may resume his trade, the goodwill of 
which lias been sold, provided he docs not hold himself out as carrying on the same 
identical concern. 1 Rose, 123. 17 Vos. .335. 

(i) 1. The petitioning creditor was estopped from proceeding at law. 1 Atk. 152. 
Ibid. 15.3. 1 Bro. 270. 2. Proof by another creditor was not considered a conclusive 

election to take under a commission ; and a creditor has been suflered to make his 
election of proceeding at law against the bankrupt after having proved his debt, and 
received two dividends, upon condition of refunding what he had received. 
1 Atk. 219. 220. 221, 3 Ves. 1. 1 Bos. & Pull. 424. 8 T. Hep. 364. Co. Bt, 

Law, 130. 1 1 Vcs. 203. — 3. And if a creditor who had proved a debt under a com- 

mission, was put to his election by the court, and he elected to proceed at law, he was 
iicvcrtlieless allowed to prove his debt for the purpose of assenting lo or dissenting 
from the certificate. 7 Vin. 134 . 1 Atk. 219. 220. 221. 3 Bro. 216. 1 Atk. 85. 

Co. Bt. Laws, 1.33. 1 Ves. jun. 1 59. 1 4 Vcs. 1.38. — 4. By stat. 49 Geo. 3. c. 121. s. 14. 

It shall not be lawful for any creditor, who has or shall have brought any action, or 
instituted any suit against any bankrupt, in respect of any demand which arose prior 
to the bankruptcy of such bankrupt, or which might have been proved as a debt under 
the coniinissioii of bankrupt issued against such bankrupt, to prove a debt under such 
commission for any purpose whatever, or to have the claim of a debt entered upon the 
proceedings under such commission, without relinquishing such action or suit, and all 
benefit from the same; and the proving or so claiming a debt under a commission of 
bankrupt by any creditor, shall be deemed an election by such creditor to take the 
benefit of such coinmissioti, with respect to the debt so proved or claimed by him ; 
provided always, that such creditor shall not be liable to the payment to the bankrupt 
or his assignees, of the costs of such action or suit which shujl be so relinquished by 
him; and provided also, that where any such creditor shall have brought any action 
or suit against any such bankrupt jointly with any other person or persons, his relin- 
quishing such action or suit against such bankrupt or bankrupts, shall not in any 
manner aflcct such action or suit against such other person or persons.” — 5. Upon a 
creditor electing to come in under the commission, he must give up proceedings at law. 

I Hose, 184. — 6. Hence, upon petitioning to prove, he must discharge the l)ankrnpt 

from custody. 2 Hose, 421. — 7. But proving under the commission is in itself a dis- 
continuance of proceedings at law. 1 Hose, 394, 2 V. & B. 253. — s. The creditor 

nceid not elect between the commission and proceedings at law, before the dividend. 

I I Ves. 20.3. 1 4 Vcs. 138. — 9. Except where a creditor, with a view to both remedies 

.(the commission and proceedings nt law), split an entire demand, and being assignee, 
delayed a dividend. 1 4 Ves. 587. See 1 Ves. 159. — 10. A creditor having the bank- 
,rupt in execution at the time of commission issued, may elect between the commission 
and proceedings at law. 13 Vcs. 183. ll Ves. 20.3. Cooke, 131. 1 Str. 653. — 

11, Petitioning creditor cannot sue the bankrupt at law. 1 Atk. 152. 153. 154, — 

12. Obtaining an order fur an inquiry before the commissioners, is an election to 
come in under the commission. I Rose, 181. — 13. Petitioning that commission 
may be superseded, or if found valid that party may prove, is an election to come in 
binder the commission. 1 Hose, 204. — 14. Proof upon one of two bills, is an elec- 
tion to relinquish a suit at law upon the other. 1 Rose, 98. 204. — 15. Holder 
of joint note of A. and B., suing out commission against A. and proving, then 
«uing A. and B. at law ; it was ordered, that unless be gave A. an indemnity against 
the costs and consequences of the action within a week, that A.’s name should be 
struck out. 1 Rose, 460. l V. & B. 346’. — 16. If a bankrupt promises a creditor to 
pay him a certain sum, in consideration that he will not come under the commission, 
iind the creditor afterwards petitions against the allowance of the certificate, it is a 
waiver of the agreement, and deprives the creditor of all claim to benefit under it. 
£sn. Cas. 282. — 17, But the being chosen assignee^ will not prevent the creditor 

from 
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Jnent will be vain after the commission ; for wlien recovered they will 
be liable to the commission. 11. 2 Ca. Ch. 19] • 

By the St. 1 Jac. 15. an assignee shall maintain an action for a debt 
of the bankrupt in his owm nmne. R. 2 Cro. 105. 

^And therefore it is sufficient for the assignee by his declaration to shew 


from suing the bankrupt at law if he has not proved his debt. 1 Atk. 152. — IS. The 
creditor, by resorting to the commission, waives his personal remedy. 1 8 Ves. 541 . 

19. Stat, 49 Geo. 5. c. 121. s. 14. takes away the creditor’s right to charge the bank- 
rupt’s future eflccts, conferred in certain cases by the 5th Geo. 2. c. 30. s. 9. for the 
49th Geo. 3. is general, without making any exception in favour of those cases, and 
saving tlie right conferred, &c. 3 M. & S. 78. — 20. The words “ proving a debt 
under a commission, shall be deemed an election to take the benefit of such com- 
mission,” must be taken to relate to cases where a party who has proved under a com- 
mission, sues the same person under whose commission he has proved. 1 6 East, 252. 

— £1. The election to prove under a coniiiiission of bankruptcy, only aflects the rights 
of the i)arty proving. If, therefore, the acceptor of a bill of exchange becomes bank- 
rupt, aiul the indorsee proves under Ids commission, this election takes away, (by 
49 Geo. 3. c. 121. s. 8.) his own right only of suing the bankrupt; so that if the bill is 
returned to, and paid by the indorser, he may sue the bankrupt thereon. 3 M. & S. 91 . 

— 22. Cases upon the subject of a creditor retracting his election, to come in under 

the commission, previous to stat. 49 Geo. 3. c. 121 . arc, 2 Ves. 9. 4 Ves. 83G. — 23. A 

mortgagee was refused leave to retract an election made erroneously, supposing bb 
security to be of no value. 1 Rose, <)«. — 24. In the case of an agent, who, with- 
out authority and without the kuowletlgc of his principal abroad, took the bank- 
rupt in execution; it was held an election Co. Bt. Laws, 132. — 25. Taking 
the debtor in execution, from whatever motive, is an election to proceed at law. 
13 Ves. 192. — 20. Attachment for money ordered to be paid in a suit instituted before 
bankruptcy, is not an election to proceed at law. 1 Buck, 41. — 27. Surrender in dis-' 
charge of bail has not the effect of an election by creditor to proceed at law. 6 Ves. 1 46. 
and see 1 Rose, 143. 18 Ves. 231. — 28. An election by the creditor to pro- 

ceed at law did, previous to stat. 49 Geo. 3. e. 121. prevent his taking a dividend; 
but he might still have assented to, or dissented from, the certificate. 1 Ves. 159. — 
29. And a creditor having the bankrupt in custody on mesne process, was permitted 
to vote in the choice of assignees, without being obliged to discharge the bankrupt. 

1 1 Ves. 203. — 30. If, after a commission has issued, a creditor proceeds at law against 
a bankrupt, and takes his body in execution, it is, independently of the statute, a 
eonclusivc election ; and be will not be entitled to prove so as to receive a dividend, 
althougii he should afterwards discharge the bankrupt out of custody. Co. Bt. Laws, 
132. 13 Ves. 192, — 31. And where a creditor who had taken a bankrupt in execu- 

tion subsequent to a commission, afterwards released him, and proved under the 
commission, the proof was expunged. Co. Bt. I-.aws, 133. — 32. Creditor, under the 
circumstances, competent to elect between the commission anil a suit at law. 14 Ves. 
493. — 33. Creditor having two distinct demands in different lights, cannot prove 
upon one and sue for the fother. Stat. 49 Geo. 3.' c. 121. s. 14. 1 Rose, 98. 184. 

204. 5 Taunt. 174. Previously to the above stat. he might. Sec 1 Bro. 270. 1 Atk. 
109. 3 Atk. 817. 14 Ves. 589. Cooke, 25. — 34. Though a creditor, on distinct 

transactions, may prove some of his debts under the commission, and sue at law for 
others. 5 Taunt. 174. — 35. A creditor cannot split a demand, and prove part under 
the commission, and prosecute a bankrupt at the same time for the remainder at law. 
1 Atk. 109. 3 Atk. 816. 1 Bro. 269. — 36. Not even upon separate notes given by 

the bankrupt for distinct parcels of goods; for, if a creditor can comprise his wliola 
demand in one action, he cannot be permitted to split it. 14 Ves. 587. 1 Atk. iJin, 

— 37. And if a creditor makes a claim of part of his debt under a commission, and 
proceeds at law for the remainder, he shall be compelled to make an election. 14 Ves. 
493. — 38. If a demand be upon simple contract, and the creditor has a security 
by an assignment of ships, and another by bond, this being only different securities for 
the same debt, the creditor cannot proceed at law upon the bond, and prove under 
the commission for the simple contract. 1 Bro. 269. — 39. So a mortgagee cannot 
take a dividend on a mortgage, and sue upon the bond ; but if a mortgagee has 
a separate debt, which cannot be tacked to tnc mortgage, he may proceed difihrently 
for that debt.— 40. When aplaintiffj suing a bankrupt, elects to proceed under the 
commission, the defendant is entitled to a suggestion thereof upon the record: 
6 Taunt. 549. 
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the debt due to the bankrupt, his bankruptcy, the commission, and as- 
ifeignment to him. Lut. 4*5 1 . 

And he need not shew, that ho was declared a bankrupt by the com- 
inissioncrs. R. Lut. 455. 

Or that he was indebted to the value of lOOZ. ; for it shall be intended 
that the commission issued regularly. R. Lut. 456. 

Or that there was a petition by a creditor to the chancellor. R. Lut. 
456. 

Or that notice of the assignment was given to the debtor. R. Lut. 
456. (A) 

Or how he became a bankrupt. Q. Sho. 7- R. Garth, 29. 

But now it is sufficient to declare shortly, without shew ing the com- 
mission, and assignment at large. R. after verdict. Lut. 277- 

So the assignee shall maintain an action, w^here the contract was 
Inadc ; for the privity of contract is assigned. 1 Sand. 239. 

In debt upon bond, there is no need of a frofai of the deed; for 
perhaps it is not in the assignee’s hands. R. Cro. Car. 209. 

But an action by an assignee does not alter the nature of the debt; 
and therefore he cannot have debt against an executor or administrator 
Upon simple contract. R. Cro. Car. 187. Jon. 223. 

So it does not prejudice the defence of the defendant. And there- 
fore, in debt upon simple contract he shall wage his law. R. Cro. Car- 
187. R4 2 Cro. 105. 

So the defendant may plead non assumpsit to the bankrupt within six 
years, where the promise is alleged to the bankrupt hiniselli and not to 
4he assignee. Per Holt, Mod. Ca. 131. (/) 


(Ar) Vide supra. 

(/) As to the proofs in suits by and against assignees, they may be treated under 
the following relations. — Firsl^ without reference to 5 G. 2. c. DO. s. 4i, or to 
49 G. 3. c. 121. s. 10. the former making the commission and proceedings evidence ; 
in case of witness’s death ; the latter making the commission and proceedings evi* 
dcnce, in case notice of disputing the bankrupt is not given. — Seamdly^ with refer- 
ence to 5 G. 2. c. 30. s. 4. — Thirdly, with reference to the rule previous to or inde* 
pendent of 49 G. 3. C. 121. s. 10. — Fourthly, with reference to 49 G. 3. c. 121. s. 10. 
Lastly, with reference to the competency, as witnesses, of the bankrupt, his wife and 
Creditors. And, First, ivithoul reference to 5 G. 2. c* 30. s. 41, or to 49 G’. 3. c. 12J. 
ff. 10. — 1. A verdict upon an issue out of chancery, to which only one of the defend- 
ants was party, may be read against all the defendants, to prove the time of the act of 
bankruptcy. B. N. P. 40. — 2 . Vide supra, that where the act and commission are of 
the same date, evidence is admissible to show that the act was complete at an earlier 
period of the day. — 3. As to what particular circumstances shall be proof of keeping 
house. See 1 Esp. 381. — 4. To prove an act of bankruptcy by lying in prison upon 
civil process for debt, the prison books arc not sufficient evidence of the cause of the 
commitment, if the commiilitur is in c.nistence; although they may be evidence to 
prove the period of the commitment and discharge. 3 B. & P. I 88 . — 5. A witness’s 
deposition before the commissioners, may be used as a memorandum to refresh his 
memory, and, with that view, read over to him. 1 Esp. 440. — 6* So much of an ex- 
amination at a private meeting taken down by the solicitor, as in his judgment ap- 
peared relevant, read oyer to and signed by the witness, is evidence against him. 
4 Esp. 172. — 7. And the judge at N. P. cannot refuse to receive in evidence an examin- 
tion signed by a defendant, although it appears that he w'as improperly examined before 
the commissioners, upon a subject unconnected with the interest of the bankrupt’s 
estates. 4 Camp. 10 . <*^84 Nor will a defendant charged with his confession in a de« 
position before the commissioners, be allowed to explain it by parol evidence. 2 Str. 
796. — 9. Where the bankruptcy was by a fraudulent sale, the vendee’s exarhination 
before the commissioners, admitting the execution of the deed, was in trover by the 
bssignees against him, held to supersede the necessity of calling the attesting witness. 

6T.R. 
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I T. R. 366. — 10. If goods are taken in execution after an act of bankrimtcy, and 
assigned by the creditor to the landlord of the premises, (he examination of the exe.. 
eiition creditor cannot be read in evidence in trover by the assignees against the land- 
lord to shew the execution creditor’s knowledge of the act of bankruptcy. 1 Stark. 

50. — 11. Upon a bill brought by the assignees, to set aside a fraudulent assignment 
of an annuity from the bankrupt to the defendant, ns being made ibr no consideration, 
and subsequent to the act of bankruptcy ; the examination of the defendant’s attorney, 
taken before the commissioners who acted in the commission against the bankrupt, 
cannot be read as evidence of such fraud and act of bankruptcy, unless he has been 
examined in chief in the cause. But the defendant’s examination taken before the 
commissioners may be read to contradict the answer to the bill. 3 Atk. 4 1 5. — Secondly^ 
With reference to stnL 5 Geo, 2. c. 30. 5. 41. — J2. The inode of signing and attesting 
tbc depositions is not stated by the statute; but it seems that they iinist lie so notified 
the officer who enters them upon record. 2 Mont, note 5 B. — 13. They are not, 
as evidence, restricted to purchasers. Dough 257 . 4 Burr. 2235. — 14. The assignees, 
upon suspicion of collusion between the bankrupt and petitioning creditor, to invali- 
date the commission, may have the depositions of the proof of the petitioning credi- 
tor’s debt, and of the acts of bankruptcy, and of the bill of exchange referred to in 
the petitioning creditor’s deposition, entered of record. 2 Hose, 188. — 15. A depo- 
sition, stating an admission by the bankrupt, of having committed an act of bankruptcy, 
is not sufficient, unless shewn to have been contemporaneously with, or immediately 
subsequent to the act 1 Stark. 353. — 16. The depositions arc evidence to prove the 
precise time of the act of bankruptcy. Dough 257. — Thirdly^ With reference to the 
rule^premoiti to or independent of siaL 49 Geo, 3. c. 121. 10. — 17. Defendant pleaded 
to an action by the assignees ; and held, that not having applied for leave to with- 
draw his plea, and plead de novo, he could not compel the plaintifis to prove the 
trading, &c. 2 Camp. 184, 184. n. — Fourthly, With reference to stat. 49 Geo. 3. 

c, 121. 5. 10. — 18. The commission and proceedings are inadmissible evidence of an 
act of bankruptcy, for the purpose of defeating a conveyance. 2 Rose, 364.— 

19. But in an action by the assignees, the deposition of the petitioning creditor before 
the commissioners, is sufficient evidence of the debt, if notice is not given ; although 
he could not be a witness at law. 2 Camp. 493. — 20. Notice is not requisite where 
the comlni^sion incidentally conics in question in a cause between strangers. 

4 Taunt. 741. — 21. But an action by the bankrupt against his assignees, disputing 
the commission, is within the statute, l Rose, 51. 3 Taunt. 526. 3 Camp. 251. 

3 Camp. 424. — 22. Though, however, they must, independently of notice, be presumed 
to know, that the bankruptcy is to be disputed. 1 Rose, 51. — 23. Nor arc cases, 
which otherwise would be within, excluded from the operation of the statute, foras- 
much as the assignees arc not described as such upon the record. 3 Camp. 251. — 
24. The statute extends to ca.ses where servants of the assignees arc joined with 
them in the action. 2 Stark. 182. — 25. Notice served by plaintiff at the time 
when the issue is delivered with notice of trial, is too late. 4 Camp. 207. — 
26. A defendant who has pleaded without notice, cannot, even before the time for 
pleading has expired, re-ileliver his plea with notice. He must move to withdraw his 
plea, and plead de novo, giving, as he may do, whether at law or in equity, notice with 
the second plea. 1 Stark. 32a. 1 Wight. 180, i Vcs. & Beam. 22 1. 1 Mer. 6. 

supra. — 27. Service of the notice must be personally, either upon the party (con- 
ducting his own cause) or his attorney service upon a servant will not do. 3 I'aunU 
526. — 28. If the notice refers only to the act of bankruptcy, and depositions upon 
the file of the proceedings are read to prove the trading, and petitioning creditor’s 
debt, the whole of the proceedings are not to be considered in evidence; to entitle the 
plaintiff to inspect other depositions, he must call for them as part of his ease. 4 Camp. 
191. — 29. The notice is not to be considered as part of the defendant’s case, but may 
be proved as soon as the assignees attempt to make out a prima facie case, by pro- 
ducing the commission. 2 Camp. 324. — 30. Where no notice is given, the bank- 
ruptcy is sufficiently proved by putting in the procceilings under the commission, and 
shewing that they came out of the hands of the solicitor ; or, where the solicitor has^ 
been changed, by proving the signature of one of the commissioners. 5 Camp. 30. — 
31. Where notice is not given, the proceedings are only piinm facie proof; and their 
efibet, therefore, may be invalidated by contrary proof. 2 M. ^ S. 556. 3 Camp. 424. 

1 Mer. 6. note, l Holt, 190. accord.; but l Rose, 226. at N. P. contra. Vide infra. 
— 32. The court is not precluded from saying that the proceedings do not disclose 
a sufficient act of bankruptcy. 1 Holt, 190. — 33. And evidence may, without notice, 
be called to prove, that the requisites upon the proceedings, to support the commis- 
sion, are insufficient. 1 Rose, 226. 3 Camp. 425. 2 M. & S. 557. 1 Holt, 190. 

Vide supra. — Lastly, with reference to the competency, as ivitnesscs, of the bankrupt, 
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(D SO.) Distribution. — Shall be equal. 

By the st. 13 £1. 7. the commissioners may sell the lands, goods, &c, 
of a bankrupt, or othci wi^e dispose the same, for satisfaction of the ere*- 
ditors, 7 'iz, t;) every ‘ f tin ercditt is a portion, rate and rate-like, ac- 
cording to the quantity of his debt. 

And tlioretore, there shall be an equal (m) distribution for the benefit of 
all the creditors, who are contributory, in proportion to their respective 
debts. 11. 2 Co. 25. b. 

If 


Au mfe and credilom — The bankrupt cannot be a witness to prove any fact to 
supi 4 rt the comnnshioii, such as the act of bankruptcy, the trading, or the petitioning 
creditor’s debt. U il.B. ‘J79. Ibid. B. N. P. 41. 2 Str. 829. — 53, Whether cer- 
tificated or not. 2 U. B. 279. — 36. Nor can any release restore his competency. 2 Str. 
S2*i. 3 K p l«7. 4Bro. 434. 1 Esp. 287. 5 Esp. 22. accord. 1 Mont. 407, n. (a,i contra. 
— 3V. ; can a certifu ated partner be called to support the joint commission. 2 H. B. 

279. 08. ir, however, the dcfen<lan< calls the bankrupt, he waives all objections to 
liis con pi tciicv , >.\l:o may therefore be cro'-s examined in support of the commission. 
B. N. 1- 38. — Tlioiijib it has been ruled, that a bankrunt culled by the plaintiff' 
cannot hi- cM imned as to any matter necessary to siipjiort tlie commission, either in 
cross-cvj'U n.ation, or examination in chief. 5 Esp. 187. — 40. Neither arc the bank- 
rupt’s (ie< Jarations resj acting his own motives, evidence of the act of bankruptcy, un- 
less bciorc, or coiiteniporaneous therciyith. B. N. P. 41. 5 T. R. 512. Amialy, 267. 
4 Esp. ?.’3.3 1 Taunt. 479. — 41. Hence, what the bankrupt says when he is removing 

his hooks < r goods, is evidence Annaly, 267. — 42. I’hc bankrupt’s confession to a 
third per: on, that lie had gone out of the way to avoid being arrested, has been held 
to be evi<lence. B. N. P. 41. 5 T. R. .512. — 43. The bankrupt cannot be a witness 
to explain an equivocal act of bankruptcy. Mont, B. L. 482; overruling 1 Esp. 287. 

— 44. Nor can he be examined as to an act of bankruptcy previous to that upon 

which the coinmisdoii issued. 5 Esp. 187.-4.*). The wife cannot be ex- 
amined touching her husband’s bankruptcy. 1 P. Wins. 611. Vide infra. — 
40’. A creditor is incompetent to support the commission, and therciuie to 
prove the act" of bankruptcy. Peake, 80. 2 Vcs. & Beam. 177. 1 Rose, 387. 3.02. 

2 Rose, 27. 3 Camp. 534. 2 Rose, 28. Cooke, 105. 12Vin. 11. C. T, II. 267. 

1 Mont. 409. n. (p); see i Taunt. 78. — 47. Even though he has not proved. Cooke, 
523, accord. 2 Camp, 301. contra. — 48. The petitioning creditor at least, is in- 
competLT.t to support the commission. 2 Camp. 411. — 49. Though he is compe- 
tent to inialidate it. Ibid, 1 Stark. 40. 2 Scb. & Lef. 116. — 50. He may likewise 
he called by the assignees (plaintiffs) to produce the bill of exchange which con- 
stitutes his debt; though he cannot be exaniined or cross-examined. 1 Stark, iji, 

— 51. The act ol bankruptcy cannot be proved by a creditor who is the subscribing 
witness to a deed. 1 M< nt. 409, n. (p). — 52. A release, however, by the creditor, of 
his debt, will restore bis competency. Cii. T. H. 267. — 53. W’hich may be given to 
the a*‘signccs. Ibid, — 54. I'o be incompetent, as being a creditor, the party must be 
proved ''Ucb. 2 Kose, 330. — 55 If, too, the objection to the creditor’s competency 
]3 not taken before the eonimissioners at the first meeting (the question arising in their 
proceedings) it cannot aiterwards he nrgt'd to invalidate the commission, wJicthcr in a 
civil or criminal case. 1 Mont. 89, n.(.v). i Taunt. 78. — 56. A creditor may prove 
those circuinstances of the act of bankruptcy, created by stat. ,4 Geo. 3. c. 33, which 
he alone can prove ; but those only. 2 Rose, 203. 

(?») 1. Landlord may, on bis tenant’s bankruptcy, distrain goods upon the premises 
for his whole arrear of rent, notwithstanding commissioners assignment, or even 
sale by assignees. 1 Atk. 105. 104.-— 2. So if a trader, after an act of bankruptcy, 
rent premises, the landlord may distrain his goods for rent in arrear. 2T. lU 
600. — 3. If the goods are sold by the assignees, and taken off the premises, the 
landlord loses his remedy by distress, and can only come in under the eoinmissioii, 
^ro r€dUy with the rest of the creditors. 1 Atk. 103. — 4. And where a tenant, who 
became a bankrupt, owed the landlord twelve years rent, and the Itutdlord proved Ids 
debt under the commission, and permitted the assignees to sell the goods to a third 
person, who took possession of the goods and lived upon the same premises as the 
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If partners agree, that their several debts shall not charge the joint 
stock, and afterwards become bankrupts, and have several creditors, and 

also 


bankrupt did, and tlie landlord three years after proving his debt, distrained upon the 
goods as being still upon the premises; the vendee of the goods under the assignees 
was held entitled to the goods. 1 Atk. 103. — 5. So where a landlord distrained for 
rent, and the tenant replevied the goods; and whilst the cause in replevin was pend- 
ing, the tenant and the sureties in the replevin bond became bankrupts, and the 
assignees of the tenant possessed themselves of the goods replevied, and sold tliem, 
the landlord was held to have lost his lien. ^ 1 Bro» 427. — 6. A landlord cannot 
distrain for rent, and come in under the commission at the same time; he must make 
his election either to wave his proof, or his distress. 1 Atk. 104. — 7. And it was 
formerly considered, that a landlord’s proving his debt was no determination of his 
election, and that he might afterwards distrain the goods remaining upon the premises, 
and waive his proof in like manner as a common creditor. Ibid. — 8. Qtiterc, if stat. 
49 Geo. 3. c. 121. s. 14. has made a difference. — 9. If the landlord neglects ta 
distrain, he is not entitled to be paid a year’s rent in preference to the other creditors, 
on the equity of the stat. 8 Aime, c. 14. which, in case of execution of the goods of 
the tenant, gives the landlord a year’s rent. Co. Bt. Laws, 177.; and see J Atk, 103. 

— 10. Rights of a landlord, when petitioning creditor, queried in 2 Rose, 424. 

1 1. A tax-gatherer, or other public agent, is to be considered in the same light witli 
private creditors. 2 Taunt. 401. — 12. It is stated in 1 Atk, 103, that a mortgagee 
of a bankrupt’s estate, though he pays the arrears of rent that is due to the bank- 
rupt’s landlord, unless he applies to the court for an order that he may stand in the 
place of the landlord, in consideration of his paying the arrears of rent, shall not bo 
preferred to the creditors under the commission. But Mr. Cooke observes, that it 
rather seems no such order could be obtained, because unless the landlord actually 
distrains, he has himself no lien upon the goods. Co. Bt. Laws, 180. — 13. Where 
a constable became bankrupt, having money in his hands, the produce of goods sold 
by him levied under a distress for rent, and the tenant died, his executor ordered to 
come in as a creilitor with the rest. 7 Viii. Abr. 74. — 1 4, Priority of creditors, under 

subsequent commission, against uncertiheated bankrupt, queried in 2 Rose, 179. 

13. A. becomes bound as surety with B. in a respondentia bond, upon a ship bound to 
the East Inilies, conditioned to be void upon payment within thirty days after arrival 
in the river Thames, or at the end of thirty-six calendar months, or upon an utter 
Joss. B. assigns all his goods on hoard the ship to A. upon trui'.t ; in the first place, 
to pay a debt owing from himself to A. ; and in the next place, to pay off afi the 
debts for which he had become surety on the respondentia bond. Before the time 
specified in the bond, A. becomes bankrupt, the assignees receive a sum of money on 
account of the proceeds of the goods. It was ordered, that after deducting the 
amount of A.’s private debt, the residue of the proceeds, and ail future receipts, 
should be divided among the rcspondeiitia creditors only. 1 Rose, 1.30. --16. The 
eommissioners under the 51st Geo. .7. c. 15. for issuing exchequer bills to manufac- 
turers, &c. admitted, under the 48th section of the act, to prove (by their secretary) 
the full amount of their principal, with interest up to the complete payment of the 
principal, in preference to all other creditors of the bankrupt, l Rose, 173. 
13 Ves. 4.36. — 17. By stat. 33 Geo. 3. c. 54. s. 10. for the encouragement and relief 
of friendly societies, it is provided, that if any person appointed to any office hy anj 
society regulated according to the provisions of the act, and being entrusted with, or 
having in his hands or possession, any monies or effects belonging to such society, or 
any securities relating to the same, shall die or become a bankrupt, or insolvent, his 
executors or administrators, assignee or assignees, shall, within forty days after 
demand made by the order of any such society, or the major part of them assembled 
at any meeting thereof, deliver over all things belonging to such society, to such 
person or persons as such society shall appoint, and shall pay out of the assets or 
effects of such person all sums of money remaining due, which such person received 
by virtue of his said office, before any of his other debts are paid or satisfied ; and all 
such assets or efiects shall be bound to the payment and discharge thereof accordingly. 
•—18. The act only applies to cases where the officer of the friendly society has, by 
virtue of lug office, been entrusted with the monies and efiects of the society. 
1 Buck, 214. — 19 . Hence, it does not extend to a person to whom the money of 
the society has been paid as a banker, or to whom money has been lent by them upon 
security, paying interest. 6 Ves, 98. 441. 804. And money lent to a treasurer 
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also upon the joint stock, the creditors upon the joint stock shall not be 
preferred to the several creditors, but they shall be all equal ; for the 
agreement shall take effect between themselves, and not against the 
creditors. H. 2 Ca. Ch. 139. 

(D 31.) At what time, &c. 

By the st. 1 Jac. 15. if after the commission sued forth, and dealt in, 
the bankrupt die before distribution, yet the commissioners may proceed 
in execution of the commission. 

If the commissioners have taken contribution of any creditor, the 
commission is dealt in. 2 Ca. Ch. 193. 

But by the st. 1 Jac. 15. the commissioners cannot proceed to distri- 
bution, till four months expired. (») 

(D32.) The 


duly appointed, upon his promissory note, is not within the operation of the act ; 
for the preference is given only in respect of money which got into the hands of 
officers independent of contract. 15 Ves. 280. — 20. Where money was paid to 
trustees as trustees, and they gave separate notes for it, and voluntarily agreed to pay 
interest for the purpose of serving the society ; held, that the money being paid to 
them as trustees duly appointed, their agreeing to pay interest as stated, did not alter 
the case so us to make the money in their hands a loan to them ; and the claim was 
flowed. Whitm. 297. 

(n) 1 . Assignees are to be allowed in their accounts, and may retain all sums paid in 
issuing and prosecuting the commission, and all just allowances on account of their 
being assignees. And the commissioners must order such part of the neat produce 
of the bankrupt’s estate as by the assignees’ accounts or otherwise shall appear to^be 
in the hands of the assignees, as they think fit, to be forthwith divided amongst such 
of the bankrupt’s creditors who have duly proved their debts under the commission, 
in proportion to the quantity of their several debts. The commissioners must make 
their order for a dividend in writing under their hands, and cause a part of such order 
to be filed amongst the proceedings under the commission, and deliver to each of the 
assignees a duplicate of such order likewise under their hands. , The order of distri- 
bution must contain an account of the time and place of making it, and the sum total 
of all the debts proved under tiie commission, and the sum total of the money re- 
maining in the hands of the assignees to be divided, and how much in the pound is 
then ordered to be paid to every creditor under the com mission. The assignees in 
pursuance of such order, and without any deeds of distribution for that purpose, roust 
forthwith make such dividend accordingly, and take receipts in a book to he kept for 
that purpose; and such order and receipt will he a full discharge to the assignees, for 
so much as they shall fairly pay pursuant to such order. 5 Geo. 2. c. .70. s.83. — 
2. It is the duty of assignees to apply to the commissioners to make a dividend; they 
are bound to make it within a certain time, but the precise time must rest with them. 
1 Bro. 385. — 3 . At the meeting for making a dividend, the assignees arc to produce 
to the commissioners and creditors then present, fair and just accounts of their re- 
ceipts and payments, touching the bankrupt’s estate and cfiects, and of what shall re- 
main outstanding, and the particulars thereof ; and shall, if the major part of the 
creditors then present require the same, be examined upon oath or affirmation before 
the major part of the commissioners, touching the truth of such accounts. 5 Geo. 2. 
c. 30. s. 33 , — 4. By 49 Geo. 3. c. 121. .s. 5. “ for the purpose of ascertaining in 
what manner the money which shall from time to time come to the hands of such as- 
signee or assignees has been employed, the commissioners shall in no case declare a di- 
vidend upon admission only of a certain sum in the hands of the assignees, but shall 
require such assignee or assignees to deliver upon oath a true statement in writing of 
all the sums of money received by such assignee or assignees, and when received by 
him or them respectively, and on what account, and how employed, and shall examine 
such statement and compare the receipts with the payments, and ascertain what ba- 
lances have been from time to time in the hands of such assignee or assignees respec- 
tively, and shall inquire for what reason any sum appearing to be in the bands of such 
assignee or assignees ought to be retained, and thereupon shall declare a dividend on 
the remaining sum, specifying in their order the sum so allowed to be retained, and 
the grounds on which they may conceive it proper that the same should be retained. 
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(D Si.) 1116 advantages of the bankrapt. He shall have 
information how his estate is disposed. 

By the st. 13 El. 7. and 1 Jac. 15. the commissioners shall on the 

bankrupt’s 


and not divided amon^t the creditors.** — 5. After the expiration of four monthly 
and within twelve months from the time of issuing the commission, the assignees must 
cause at least twenty-one days notice to be given in the London Gazette, of the time 
and place of meeting, for the commissioners to make a dividend. And the meeting 
for the city of London, and all places within the hills oP mortality, must he at Guild- 
hall. 5 Geo. c. 50. s. 53. H Ves. 590. — 6. Second dividend to be made within 
eighteen months after issuing the commission. Stat. 5 Geo. 3. c. 30. s. 37. — 7. It is 
in the chancellor’s discretion to postpone the dividend ; but he refused under the 
circumstances. 1 Rose, 17. 17 Ves. 514. — 8. Not before the expiration of the 

four months. 1 Atk. 106. St. 1 Jac. l. c. 15. s. 4. 5 Geo. 2. c. 30. s. 35. — 9. If 

the assignees, after the expiration of four months, refuse to make a dividend, the lord 
chancellor will, upon petition, order them to attend the commissioners at a meeting 
appointed for that purpose, and direct them to declare a dividend, if, upon examining 
tne accounts, and the assignees upon oath, they find there is a sufficient fund. 1 Atk. 
91. — 10. Where it appears to the commissioners, that the directions of the act re- 
lating to making a dividend, Jiave not been complied with, they may cause due notice' 
to be given in the London Gazette, and such other papers as they may think proper, 
of a time and place for the assignees to attend, to shew cause why a dividend has not 
been made agreeably to the directions of the act ; and the commissioners may appoint 
a time and place when and where they will meet to make such dividend, and they must 
cause due notice to be given of such meeting. General Order, 8th March, 1794. — 
11. It seems, that the application to the lord chancellor to compel assignees to make 
a dividend, ought not to be made until an unsuccessful application has been made to 
the commis.sioncrs for that purpose under the General Order, Sth March, 1794; or 
the assignees refuse to obey the commissioners* order to make a dividend. — 12. The 
assignees cannot withhold a dividend declared. 1 Rose, 319. — 13. Though claimed 
by a third person, he not having petitioned within a reasonable time after claim. 

1 Mad. 603. — 14. Assignees resisting payment of a dividend upon an objection to the 
debt, should petition to expunge the proof. 1 Rose, 319* — 15. Creditor petitioning' 
for payment of a dividend, it was ordered with interest and costs; assignees not being 
prepared to stale their objection. 1 V.&B. 13. — 16. Formerly, after an order for 
a dividend was made by the commissioners, the creditor might obtain payment cither 
by petition to the lord #iancellor, or by bringing an action of assumpsit. 1 Atk. 90. 
Doiigl. 392. Co. Bt. Laws, 521. 6 T. R. 548. — 17. Respecting the 'controul over 

the action for a dividend previous to st. 49 Geo. 3. c. 121. see 2 Sch. & Lef. 229. — ^ 
— • 18. But now, by st. 49 Geo. 3. c, 121. s. 12. “ from and after the passing of this 
act, no action shall he brought by any creditor or creditors who have proved or shall 
prove any debt under any commission of bankrupt, against the assignee or assignees 
of the estate of such bankrupt, for the amount of any dividend declared by the com- 
missioners under such commission ; but in all cases in which the assignee or assigncei 
of any bankrupt shall refuse or omit to pay any dividend declared under any com- 
mission of bankrupt, it shall be lawful for the creditor or creditors entitled to the' 
same, to petition the lord chancellor, lord keeper, or lords commissioners for the cus- 
tody of the great seal, for payment thereof; and it shall be lawful for the lord 
thancellor, lord keeper, or lords commissioners for the custody of the great seali 
on hearing such petition, not only to order the payment of such dividend, but 
also in all cases in which it shall appear to him or them that the justice of tho 
case shall require it, to order payment of interest for the time that such dividend 
shall have been withheld, and of the costs of the application.” — 19. By stat. 5 Geo. 9* 
c. 30. s. 37. within eighteen months next after the issuing of the commission, the as- 
signees must make a second dividend ; and shall cause a notice to be inserted in the 
London Gazette, of the time and place the commissioner!* intend to meet to make a 
second dividend, and for the creditors who shall not before have proved their debts, 
to come and prove the same; and at such meeting the assignees shall produce upon 
oath or affirmation their accounts of the bankrupt*s estate ; and what upon the ba^ 
lance thereof shall appear to be in their hands, shall, by the like order of the com- 
missioners, 
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bankrupt’s request declare to him, how they have disposed his laiidsv 
j^ds, &c. and pay him the overplus (o), if any be. {p) 

(D 33.) Shall not be arrested, when he attends the com- 
mission. 

So by the st. 5 Geo. 24. it is declared, that the bankrupt going to, 
staying with, or coming from the commissioners on summons, is nof 
liable to an arrest for a debt, or on an escape warrant; but on shewing 
such summons, and proving it signed by the commissionei s, and giving 
a copy of it, the officer shall discharge him, and pay him 51. a dav^, if he 
do not. ^ 

So by the st. 5 Geo. 2. 30. in coming to surrender, or after surren- 
der till the time allowed tor finishing his examination, unless in prison 
before, (y) 

(D 34.) Shall 


inissioiiers be forthwith (lividcd amon«st such of the bankrupt’s creditorh who shall 
have made due proof of their debts, in proportion to their several debts; which 
second dividend shall be final, unless any suit at law or in equity shall be depend- 
ing, or any part of the estate standing out, that cannot be disposed of; or that the 
major part of the creditors shall not have agreed to be duly sold; or unless Some 
other or future estate or effects of the bankrupt shall afterwards conic to or vest in 
the assignees ; in which case the assignees shall, as soon as may be, convert such fu- 
ture or other estate and effects into money, and shall, within two months next after 
the same shall be converted into money, by the like order of the commissioners 
divide the same amongst such bankrupts creditors who shall have made due proof of 
their debts under the commission. ^ 

(o) Vide infra. (P). 

(p) 1. Inquiry concerning the management of his estate, will he refused to a bank- 

rupt, if he has no pecuniary interest therein. Ex-parte Harrison, i Buck, 246. — 2. To 
enable the bankrupt to make a flill and true discovery of his estate and effects, by 
sect. 5. of the stat. of Geo. 2. he is at liberty, at all reasonable times before the expi- 
ration of the forty-two days, or the enlarged time, to in.spect his books, papers and 
writings, in the presence of the assignees, or some person ajipointed by them ; and to 
take with him, for his assistance, such persons as he shall think fit, not exceeding two 
at any one time; and to make such extracts and copies as he shall think fit. — 3. Bank- 
rupt may claim a list of debts proved, l 17 Vcs. 574.-4. The bankrupt’s 

ri^t to inspect his books and the proceedings (and to retain wearing apparel,) does 
not depend upon his conduct or views, l Hose, 33, 17 Vcs. 574. — 5. Inspection of 

proceedings to bankrupt disputing commission, will be refused. 14 Vos. 515. 

6. Bankrupt not permitted to falsify in master’s office accounts long settled by com- 
missioners, though palpable errors specifically pointed out by a short petition will be 
rectified. 6 Vcs. 485.-7. Bankrupt will be restrained from repeated attempts to 
supersede his commission, amounting to vexation ; a second action, however not 
considered vexatious. 1 V. & B. 506. 2 Rose, l. — 8. Injunction against a bank- 
rupt vexatiously disputing his commission. 17 Ves. jun. 395. — 9. Neither at law 
nor in equity, is it competent to a bankrupt to impeach his commission, by proving a 
prior act of bankrupt and petitioning creditor’s debt. 1 Taunt. 7 1 . Nor for any person 
claiming under him. 9 East, 21. 2 Smith, 448. 2 M. & S. 125. See 14 Ves. 452 
— 10. The appropriate mode for bankrupt to dispute his commission, is by action • 
and charging collusion between assignees and a debtor, by petition to remove them* 

3 Mad. 158. 

(o) 1. The stat. 5 Geo. 2. c. 30. s. 5. expressly excepts the case where a 
bankrupt is in custody at the time of his surrender and submission to be 
examined. A principal being always considered as in the custody of his bail 
where a bankrupt was taken by his bail while under examination, he was held 
not entitled to the privilege. 1 Aik. 238.-2. Bankrupt imprisoned, at date of 
protection, is not privileged from subsequent detainers. 1 Mer. 176. 2 Rose 343. 
— 3. Before the stat. 49 Geo. 3. c. 121. s. 14. where a creditor who had proved ar- 
rested the bankrupt, the courts of common law would not interfere. 1 B. & P. 424. 

8 T. R. 564. — 4. And where a defendant at law, having lain two months io prison* 
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(D 34.) Shall be discharged from other debts. 

And though, by the st. 13 El. 7. the creditors, not fully satisfied, 
might have a remedy for the residue of their debts against the bank- 
rupt, in like manner as they should have had before that act: and 
should be barred only of such part of their debts as should be satis- 
fied by order of the commissioners. 

Now by the st. 4? 5 Ann. 17. a bankrupt, who shall surrender him- 

self to the commissioners, and shall in all things conform to the direc- 


was made a bankrupt, and discharged under ta supersedeas, the plaintiff not having pro- 
ceeded for two terms : the plaintiff then proved his debt under the commission, and 
before a dividend, took the bankrupt in execution in a fresh action : the bankrupt’s 
petition for an order on the plaintiff to release him was dismissed. 3 Ves. 1. — 5. Till 
actual surrender, a bankrupt is protected during such time only as it might be reason- 
able and convenient for him to come in and submit himself. Cowp. 156. — 6. One, 
who was a bankrupt, came from Holland with intent to surrender himself on the forty- 
second day ; but hearing that the time was enlarged, resolved not to surrender until 
the enlarged day. In the mean time he was arrested, and held, that he was not pro- 
tected. bowp. 156. — 7. Where a bankrupt, before he received a summons from the 
commissioners, delivered his keys and effects to the messenger, and promised to sub- 
mit to the directions of the act, and about an hour after he had been served with the 
commissioner’s summons to surrender, was arrested at his house on the first day ap- 
pointed for his surrender. Upon petition to the lord chancellor to be discharged, hie 
lordship considered what the bankrupt had done (and which was all that he could 
then do) was a compliance with the act, and that he ought to be discharged. But 
he dissuaded the bankrupt from suing the officer for the penalty, and the order was 
made by consent. Davies, 163. — 8. Bankrupt is exempt from arrest by surrender at 
a private meeting. I Rose, 46. 18 Vos. 1. — - 9. The bankrupt’s protection from ar- 

rest continues for the period allowed for examination, or enlarged by commissioners. 
3 V. & B. 23. 1 B. & P. 130, accord. 1.5 Vcs. 1. 1 Buck. go. dub.- — lo. A bank- 

rupt attending a dividend meeting, several years after his last examination, is privileged 
from arrest. 3 Esp. 1 1 7. — 1 1 . The bankrupt’s exemption from arrest extends to all 
inodes of arrest for debt, whether in law or equity. 1 Sch. & Lcf. 1C9. — If. And to 
those who have become creditors as well since as before the bankruptcy. 5 T. R. 209. 
— 13. The bankrupt’s exemption from arrest extends to u crown extent, during actual 
attendance upon commissioners, but not during intervals of adjournment. 1 Rose, 278. 
2 V. & B. 39 1 . 2 Rose, 22 . — 14. Illegality of bankrupt’s arrest vitiates detainers, though 
lodged previously. 1 Rose, 260; see 17 Vcs. 334, — 15. A bankrupt attending under 
and by virtue of the authority of the commissioners, is protected, though without any 
regular siiininons. 8 T. R. 534. — 16. Bankppt’s last examination having been ad- 
journed sine die, he is protected from arrest in voluntary attendance to be examined, 
given at a meeting for a different and distinct purpose. 1 Rose, 260. — 17. Necessary 
deviations by the way to surrender, are justifiAle, ii Vcs. 556. 15 Vcs. 116. — 

18. The court will not discharge a bankrupt on common bail, where the commission 
appears to be grossly fraudulent. 2Blk. 725. — 19. Bankrupt having esca{)ed from 
prison, is not privileged from recaption upon return from surrendering, under an order 
enlarging the time, 14 Ves. .76. — 20. Where a bankrupt, applying to be discharged 
out of the custody of a shcrifi) is unable to bear the cxpcncc of being brought up by 
^habeas corpus, the court will dispense with it, and grunt a rule nisi for his discharge. 
1 T.R. 369. — 21. Motion to discharge bankrupt from arrest, is the appropriate 
course, and time to answer affidavits refused. 1 V. & B. 316. — 22. Petition not 
motion is the form of obtaining bankrupt’s discharge, when arrested upon return from 
surrendering at a private meeting. 1 Rose, 230. — 23. Order for bankrupt’s discharge, 
arrested during prolonged period for surrender, must be upon plaintifl; not jailor. 
15 Ves. 1. — 24. Order for bankrupt’s discharge immediately, by the party in the first 
instance, if disobeyed, to be extended to the officer, with costs, l V. &Br316. — r 
25. Certificated bankmpt not discharged without time given to plaintiff to shew that 
certificate was fraudulently obtained. 1 Buck, 5. — 26. Application lies, if necessary, 
for process against the officer for a contempt. 1 Atk. 55. 7 Ves. 312. — 27. And it seems 
that person undertaking to indemnify the officer, will be guilty of a contempt. 7 Vcs. 
312. 8 Ves. 104. 
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tions of that act, (viz. as to the discovery of his effects, or being appre- 
hended within thirty days after notice of the commission left at his 
usual abode, and published in the Gazette, by a warrant from a judge 
or justice of peace, shall then conform, See.) shall be discharged from 
all debts by him owing at the time when he became bankrupt. So by 
the st. 5 Geo. 24. 

And by the st. S Geo. 24?. he shall not be arrested for debt, or upon 
an escape warrant, if he attends the commissioners, or in going to, or 
from them, but on shewing to the officer the commissioners summons, 
shall be discharged, on pain of 5/. per diem to the bankrupt’s own use. 

By the st. 7 Geo. 2. 31. the bankrupt shall be discharged from all 
bon^, notes, securities, &c. payable at a future day, as if the money 
had been due and payable before he became bankrupt, (r) 

But 


(r) 1. No debt can be barred by the certificate, unless contracted with certainty 
before the bankruptcy, &c. 5 Wils. 13. — 2. For debts proveable under the com-* 
mission, and debts to be dischar|rcd by the certificate, arc convertible terms. 1 Atk, 
119. 2 B. & P. 1. — 3. A certificate discharges a bankrupt from a debt accruing be- 
fore the commission, though judgment thereon be not obtained until after certificate 
allowed. Cowp. 25. — 4. Though a bond £o secure an annuity is discharged by the 
certificate, yet a covenant in respect of subsequent breaches is not. 10 Ves. 351. See 
stat. 49 Geo. 3. supra. — 5. Grantor of annuity becomes bankrupt. The annuity is 
eet aside for a defect in the memorial, after he has obtained his certificate. This is a 
bar to an action by the grantee to recover back the consideration. 6 £sp. 98. — - 
6. Certificate discharges attachment against, executor for nonpayment of money. 
Cooper, 198. — 7. If A., at the instance of a trader, accepts a bill payable to his order, 
not having any effects of the trader in his hands, and the trader becomes bankrupt 
before the bill is due, and A. pays it when due to an indorsee, the certificate is no 
discharge. Dougl. 166. — 8. If A. gave his promissory note to a trader, and also an 
ordnance debenture as a collateral security, and the trader pledge the debenture, and 
the note being indorsed by him, is paid by A. when due, and aiterwards the trader be- 
comes u bankrupt, and then A. redeems the debenture, and brings an action against 
the bankrupt for what he pays for such redemption, the bankrupt’s certifiaite may he 
pleaded in bar to the action. Dougl. 167. — 9. Tlie payee of a bill, for the drawer’s 
accommodation, gets it discounted, and hands over the money to the drawer. Before 
the bill falls due, the drawer becomes bankrupt, and obtains his certificate. The hill 
n dishonoured when due, the payee refunds, and sues the drawer, llie certificate H 
no bar. 1 H. Blk. 640. — lo. A cognfyuUf unlike a warrant to confess judgment, is not 
discharged by bankruptcy and certificate. 2 Taunt. 68. — 11. If the cause of action 
arises before bankruptcy, interest and costs accrued since arc likewise discharged. 
Cowp. 138. — 12. Tnc bankrupt is discharged from the costs when discharged from 
fthe debt. 2 N. R. 190; hut sec ibid. 191, ii. 1 1 Vcs. 646. — 13. Costs in the action 
bear relation to the original debt, and arc reckoned parcel of it; if, therefore, the debt 
is discharged by the debtor having become a certificated bankrupt, so arc the costs. 
Costs in error have the some relation as costs in the action ; hence, where defendant 
became bankrupt pending an action of debt, in which judgment was afterwards obtained 
against him, and having obtained his certificate, brought a writ of error on the judg- 
ment, which non-prossed; lield, that his certificate discharged him from the costs of 
the non-pros awarded against, him. 3 M. & S. 326. — 14, A bankrupt’s certificate 
does not discharge him from a debt due to the crown ; for the statutes of bankrupts do 
not bind the crown. Bunb. 202, l Atk. 262, — 15. Where a plaintiff has the option 
of declaring, as fora sum certain, or for unliquidated damages; for example, for money 
had and received, or in trover ; and elects the latter, the defendant’s certificate is not 
a bar. 6 T.R. 695. — 16. Pica of certificate allowed, bill being considered as in lieu 
of assumpsit ; by which, or by suit for a tort, plaintiff had a remedy. 3 Mad. 51. — 
17. The certificate of a bankrupt discharges him from all debts, whether joint or sepa- 
rate ; because, by the act of parliament, the bankrupt, upon making a full discovery 
and obtaining his certificate, is to be discharged of all nis debts ; and the debts he owes 
jointly with another are equally his debts, as what he owes on his separate account. 
3 P. Wms. 35. Ibid. 23. 1 Atk. 67. 2 Stra, 1157, Day. 431, Fitr, 281. — 18. A. 

jgavc 



Conmission. 


159 

But by the st. 10 Ann. 15. the discharge of a bankrupt from his debt 
shall not be construed to release any other person^ who was partner in 
trade, or jointly bound, or liable to the same debt with the bankrupt. 

So, if the bankrupt does not plead his discharge, but suffers 
judgment against him for a debt before his bankruptcy, he shall not be 
aided by an audita querela^ nor in equity. R. 2 Ver. 697. 

So, if he be taken in execution during the time that his certificate is 
depending before the judges, he shall not be aided upon motion^ with- 
out an audita querela. 2 Ver. 697. 


gave to B. a warrant to confess judgment, then took the benefit of an insolvent act, 
then became bankrupt and obtained his certificate ; B. entered up u general judgment, 
and sued out a sex, fa. No dividend had been made. The court refused to interfere, 
a B. & P. 185. — 19. Previous to the late statute a tenant was liable for the breach of 
an express covenant running with the land, notwithstanding his bankruptcy before it 
was broken. 4T. R. 94.^20. So bankruptcy was no plea in bar to covenant for 
rent accrued since the bankruptcy. 1 H. B. 43.7. ^'21. But bankruptcy was a bar to 
debt for rent accrued since the bankruptcy. 1 H. B. 437, n. 8 East, 314. — 22. Nor 
did the bankruptcy of a tenant occupying under a simple agreement, discharge him 
from assumpsit for future arrears of rent. 8 East, 311. — 23. But now, by stat. 49 
Geo. 3. c. 121. s. 19. where the bankrupt shall be entitled to any lease, or agree* 
ment for a lease, and the assignees shall accept the same and the benefit there- 
from, as part of the bankrupt’s estate and effects, the luinkrupt shall not be, 
or be deemed to be, liable to pay the rent accruing due after such acceptance 
of the same, as aforesaid, and after such acceptance the bankrupt shall not be 
Jiablc to be in luanner sued in respect or by reason of any subsequent non- 
observance or non-performance of the conditions, covenants or agreements therein 
contained: provided, that in all such cases as aforesaid, it shall be lawful for the 
lessor, or person agreeiiig to make such lease, his heirs, executors, administrators or 
assigns, if the assignees shall decline, upon their being required so to do, to determine 
whether they will or will not so accept such lease or agreement for a lease, to apply 
by petition to the lord chancellor, lord keeper or lords commissioners of the great 
seat, praying that they may either so accept tlic same, or deliver up the lease or agree- 
ment for the lease, and the possession of the premises demised or intended to be de- 
mised; who shall thereupon make such order as in all the circumstances of the case 
shall seem meet and just, and which shall be binding upon all parties.” — 24^ The 
certificate does not discharge a bankrupt assignee of a lease from a collateral cove- 
nant not running with the land, 4 Burr, 2439. — 25. Where a defendant was in ex- 
ecution at the suit of the plsuntiff, and a commission of bankrupt issued against him, 
and he was declared a bankrupt, and soon after, in order to regain his liberty, he gave 
the plaintiff a bond and warrant of attorney to confess judgment for the old debt, and 
the defendant afterwards obtained his certificate under the commission ; the certifi- 
cate was held to be no bar to the plaintiff’s recovering ; for it was a new debt arising 
upon a new consideration, because the bond and warrant of attorney were given in 
order to procure the defendant’s liberty, and the old debt was thereby extinguished. 

1 T. R. 715. — 26. School-money, payable half-yearly, is not a debt until the expira- 
tion of the half-year ; and if the parent become bankrupt before the quarter-day, 
though after the child is gone home for the holidays, the debt is not barred by a cer- 
tificate. 5 Esp. 78. — 27. English certificate discharges Scotcli debts, l Rose, 462. 
•— 28. En^ish certificate discharges debts contracted here by consignment from a re- 
sident in Demarara, plaintiff having notice of commission. 1 Buck. 57. — 29. It 
has not been decided whether a certificate under a commission in England will bar a 
debt contracted in the West Indies before the bankruptcy. But an opinion given by 
lord Talbot, as counsel, has been cited as an authority, that it would not be a bar to 
an action ; as the laws of England made since Barbadoes and the other plantations 
were settled, did not extend to them, unless they were expressly named. Bea. Lex 
Mer. 543. Davis. Bt Laws, 439 — 30. And it seems that the extent of the discharge 
as to the person and effects, will depend upon the law of tho country where the cer- 
tificate is obtained, l Atk.255.— *31. As to demand of surety being barred by cer- 
tificate previous to St. 49 Geo. 3. c. 121. see Dick. 487. — 32. A promise to pay a 
weekly sum for the support of an illegitimate child, is not barred by certificate^ ex- 
cept as to the arrears due at the time of tho bankruptcy, i Camp. 428. 
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So by the st. 5 Geo. 2. 30. if ( 5 ) the creditors be not paid 15^. in the 
))ouhd^ he shall afterwards be liable to the creditors, except as to his 
body, tools of his trade, household goods and furniture^ and apparel of 
himself, wife, and clHldrcn. {t) 

(D 35.) And shall plead it generally, (u) 

And by the st. 4* & 5 Ann. 17. if the bankrupt shall be afterwards (a ) 
arrested (^) or impleaded, for a debt due before he became bankrui)t, he 
shall be discharged on common bail, and may plead in general, that the 
cause of such action did accrue before he became bankrupt, and may 
give the act and special matter in evidence, and the plaintiff being non- 
suit, or having a verdict or judgment against him, shall pay costs. — 
But this act expired 26th June 1716. 

So 


(f) 1. A deed of composition, embracing in its terms all the creditors, though all do 
not come in under it, will restrain the effect of a subsequent certificate. 1 M. ^ S. I8t!. 
—•2. If a trader in partnership compounds with a particular class of creditors, thus, 
with his joint, in exclusion of his separate creditors, it is not a composition which will 
afterwards restrain the benefit of his certificate as a bankrupt. 15 East, 619. — 
3. Though a prior commission has been superseded by consent, a certificate under a 
second bankruptcy, does not protect future effects, unless the bankrupt pay fifteen 
shillings in the pound under the second commission. Dougl. 46. — 4. That a certifi- 
cate under a second commission may operate as a bar, the estate must actually have 
produced fifteen shillings in the pound. 16 East, 225. 1 B. & P. 467. 

(<) The right against bankrupt’s future effects can only be enforced by action ; not 
by seizure of assignees, under the second commission. 19 Ves. 291. 

(tt) Vide infra. (I.) 

(x) 1. Assumpsit lies by creditor against bankrupt upon a new promise. 1 Atk. 255.. 
1- Atk. 67. Peake, 68. 2 H. B. 1 1 6. Cowp. 544. 1 Esp. 280. Dougl. 1 92. 1 T. R. 7. 
4 Burr. 2482. 1 T. R. 559. — 2. A promise of payment made by a bankrupt to a 

creditor, before lie has obtained his certificate, is sufficient to revive the debt. 


2 Esp. 756. — 3, To bind a«l)ankrupt by a new promise to pay subsequent to his bank- 
ruptcy, it must be a precise and positive promise, and not given in general terms, that 
he would pay every body 20j. in the pound. 5 Esp. 198. — 4. A general assertion, by 
a certificated bankrupt, that he will pay every one 208, in the pound, is not sufficient 
to revive a debt. 5 Esp. 198. — 5. An admission of the debt is not sufficient. 
1 Stark. 370. — 6. If a bankrupt pays interest upon a bond proveable under the com- 
mission, after having obtained his certificate, it will he an admission by him that the 
principal was then due, and he might he liable as on a new contract. Dougl. 182. — 
7« Where a bankrupt, after having obtained his certificate, said, the plaintiff shall bo 
no loser; but that he would pay when he was able;” two judges, against one, held the 
promise conditional, and that the plaintiff must prove his ability. 2 H. B. 1 1 6. — 
8. A bankrupt, after a commission of bankruptcy sued out, may, in consideration of a 
debt due before the bankruptcy, and for which the creditor agrees to accept no dividend 
or benefit under the commission, make such creditor a satisfaction for part, or the 
whole of his debt, by a new agreement. Cowp. 544. — 9. If a certificated bankrupt 
is sued for an old debt, contended to have been revived by a new promise, the court 
will discharge him upon common bail. 2 Burr. 736. 

1 . By stat. 5 Geo. 2, c. 30. s. 7. if any bankrupt after the allowance of his certificate, 
1 be arrested for any debt due before he became bankrupt, he shall be discharged 
upon common hail. — 2. By sect. 13. of the same act, if any bankrupt, after his certi- 
ficate shall have been allowed and confirmed according to the directions of the act, 
shall be taken in execution, or detained in prison on account of any debt due or owing 
before he became bankrupt, by reason that Judgment was obtained before his certificate 
was allowed and confirmra, it shall be lawui^or any one or more of the judges of the 
court wherein judgment has been so obtained, on the bankrupt’s producing his certifi- 
cate, allowed and confirmed, to order any sheriff; &c. who hath the bankrupt in custody 
hy virtue of any such execution, to discharge him out of custody on such execution, 
without payment of any fee or reward. 2 li. Blac. 1. 2 Bos. & Full. 390. — 3. If a 
bankrupt obtained his certificate pending an action to which he had mven bail, formerly, 
the method was, for the bail to surrender the defendant, and then for him to apply to 
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So by the st. 3 Geo. 1 2. this extends to bankrupts against whom vL 
commission issued on or before 26th June 1716, who had discovered 
their effects, &c. or should do so before 25tli December next ensuing. 
So by the st. 5 Geo, 24?. for seven years longer.— And by the st. 3 
Geo. 2. 30. for three years longer. 

tf there be a joint commission against A. and B. and the one be sued 
by a separate creditor, he shall plead generally, &c. ; Ibr after distribu- 
tion of the joint stock to the joint creditors, the share of each out of 
the residue shall be to the separate creditors. Semb. F, g. 283. 

But a bankrupt cannot plead the general issue. 

So it is not sufficient to say, that he became bankrupt, and the cause 
of action accrued before, without saying, quod visrore stahiti he pleada 
this ; for the statute does not enable him to plead the general issue, but 
to plead generally, that the cause of action accrued before the bank- 
ruptcy; and therefore he ought to shew, that he pleads this by force of 
the statute. R. in C. B. Pas. 10 Ann. inter Fyson and 
(Reported Comyiis’s Rep. 20.5.) 

So he shall not be discharged from a bond made before his bank- 
ruptcy, to pay to his wife, if she survive, 4*00/. in two months after his 
death ; for it was not due before. R. inter SjKirks and Tully in B. R- 
and afterwards in error, Trin. 3 Geo. 2. (Reported 2d Ld. Ray. 154?6. 
1570.) 

So the bail of a bankrupt shall not be discharged. R. 2 Mod. Ca# 
348. 


be dischargee!, upon an iSfiidavit, stating the fact of his having become a bankrupt since 
the cause of action arose, and obtained a certificate; but of late, where a bankrupt is 
clearly entitled to his discliargc,tlic court, to avoid circuity, have ordered an exoneretitr 
to be entered on the bail-picce, without the form of a regular surrender of the bnnkp* 
rupt by his bail. Cowp. 825. — 4. Where a bankrupt was surrendered in iHscharge of 
his bail after jiidgincnt, on account of a debt proveablc under the cotninission, and his 
certificate was afterwards allowed, the court ordered him to be discharged, llarncs, 568. 

— 5. A certificated bankrupt, arrested on a capirnt utlagalum^ by a creditor who has 
received dividends under the commission, must appear, and put in and perfect bail, 
before he can apply for relief, li East, 556. — 6. A second commission against an 
uncerrificated bankrupt is void ; and therefore a certificate obtained under it, will not 
entitle the bankrupt to be discharged under the stat. 5 Geo. 2. ; and upon a motion 
made by a bankrupt’s bail to enter an cjconcrctiir on the bail-piece, the court rcfiiseil 
the motion ; for the bail can never be in a better situation than the principal. Cowp. 823. 

— 7. Where a debt was contracted abroad to a person residing here, and the debtor 
obtained his certificate abroad, the court would not decide the effect of it upon mo- 
tion. 8 T. K. 609. — 8. A motion to discharge a defendant out of custody, on the 
ground of bankruptcy and certificate in Ireland, must be on affidavit of the effect of 
the certificate by the laws of Ireland. 1 Anst. 80. — 9. The court will not discharge 
a certificated bankrupt, for a demand accrued before the bankruptcy, where it appears 
that his certificate has been obtained by fraud. 2 11. B. 1. — 10. That the validity of 
the certificate is meant to be disputed, is an answer to an application to discharge a 
certificated bankrupt out of custody. 2 B. & P. 590. — 11. And where a debt was 
upon a bill of exchange, in which the bankrupt described himself as of a place where 
he had never lived, and the plaintiff never heard of the commission until after he had 
commenced his action, the court refused to discharge the bankrupt. 2 Bltick. 725. 
— 12. Where execution is taken out against the goods of a bankrupt before, an J 
executed after allowance of certificate, the court will interpose in a summary way. 
1 B. & P. 427. accord, i T. K. 561. contra. 
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(D SG.) Shall have a sliarc of the neat produce. 

So by the si. 1& 5 Aiiu. 17. a bankrupt surrendering and conform- 
ing to the said act^ shall have {z) />/. per cent, paid him by the assignee* 
out of the neat product of the (*stale received on such discovery, so a* 
such sum amount not in the whole to above 200/. — So by the st. 5 
Geo. 21'. and 5 Geo. 2. iiO. 

And so as the creditors of the bankrupt be paid Ss. in the pound at 
least above all charges ; for in such case he sliall be allowed only what 
the assignees, or the major part of the commissioners, think fit. 

And though this statute expired 2()th June 1710, by the st. 3 Geo. 
12. it was extended to all bankrupts against whom a commission issued 
on or before 26th Jiiiic 1716, who shall discover eifects, &c. before 
25tli December then next. 

By thest. 5 Geo. 2. 510. if the creditors arc not paid 10.s-. in the pound, 
the bankru})t shall be allowed only what the assignees and commissioiijers 
think fit, not exceeding 3/. per cent. 

If paid 12y. (Ul. in the pound, then 7/. 105. per cent, so as it amount 
not to above 250/. ; if })ai(! 1 5s. in the pound, then 10/. per cent, so as 
it exceed not 300/. 

(D 370 the bankrii])! sliall have no advantage ; unless he 
lias his certificate allowed. 

But by the st. 4 & 5 Ann. 1 7. a bankrupt shall not have the benefit of 
that act, unless {a) a major pari of the commissioners, by writing under 


(•:) 1 . Unless a bankrupt obtains his certificate before a dividend is declared, he 
cannot sue liis assignee^ ibr his allowance under btat. 5 Geo. 2. c, 30. s. 7. his estate 
having paid 10*-. in the pound. 6 T. 11. .'>48. — 2. Until a final dividend is made, a 
bankrupt is not entitled to his allowance. 1 Atk. 208.--3. And even after a final 
dividend, iinleiis a bankrupt has obtained his certificate previous thereto, he is not en- 
titled to an allowance. — 4, If the bankrupt bccoirio. entitled to lij^j allowance, it is a 
vested interest in him, and transmissible to his representatives. 1 Atk. 208. Ibid. 
20‘>. — a. It seems that ereditors upon debts carrying interest, who have been paid 
their full debts, are not entitled to interest so as to diminish the bankrupt’s allowance. 

1 Vcs. jim. 1.32. S. C. 3 Bro. 79. I Atk. 75- — G. A bankrupt cannot sue his assignees 
for hib allowance, after they have distributed all the effects. 1 Esp, 396. — 7.’* A bank- 
rupt is entitled to a maintenance out of his effects, in those cases only where it is 
given to him by btatute; not therefore during the period of his examination. 1 T. R 
157. — 8. U()on a second bankruptcy, no allowance to the bankrupt; the estate 
not paying l.6,v. in the pound. 6 Vcs. 238. — 9. Order, as of course, that allow- 
ance under the first commission, shall be paid to assignees under the second. 
Cox, 21 J. 

(a) 1 . If a trader in Ireland becomes a bankrupt, and obtains his certificate, it will 
operate as a discharge in an action liroiight here upon a debt arising in Ireland; and 
Lord Mansfield said, “ It is a general principle, that where there is a discharge by the 
law of one country, it will be a discharge in another. That he rcineinbered a case in 
chancery of a cessio bonorum in Holland, which is held a discharge in that country, 
and it had the same effect here.” Co. Bt. Laws, 499. — 2. Assumpsit against the 
drawer of a bill of exchange, drawn in America on a merchant in London, protested 
for non-aeccptance ; plea of bankruptcy, certificate and discharge thereby, in America. 
Held, that the parties being resident in America at the making of the bill, this is a 
good discharge here, if it is so in America, for the contract declared upon arises 
solely in America. The engagement of tlic drawer is, that he will pay in America, if 
the bill is not accepted in London, l Smith, 351. 5 East, 124.-— 3. A certificate in 
Ireland, or a foreign country, will not discharge a debt contracted hero. 3 H. B. 55S. 
1 East, 0. 

tlieir 
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tlieirhands anil scalS) corlily {^) the Jon! chancellor, that the l)rmlvnipt 
hath iiiiulc lull discovery ot* hw effects, anil iu all tliiiu^s conlonneil lo 
the directions of the art, and that they sec no reason to doubt the 
truth of it; and unless such certificale he confinned by the lord chan- 
cellor, or two judges to whom he shall refer it, before wliom the creditors 
ma)ibe heard against the making or confirmation of the cei tilicate. 

Nor by tlic st. 5 Ann. 2i*. unless tlie allowance to the banki iipt and 
the certificate 1)C signed by ionr parts in five in number and value of the 
creditors, who have proved their debts. — So by the st. 5 Geo. ^ and 
5 Geo. 2. .'10. of creditors for 20/. (c) 

And 


(A) 1. ComniissiontTS disciTtion in rohilion to the ccrtificatL* will not be eontrolleil. 

I Atk. S2. 11 Ves. -117. 13 Vos. isi. 13 Vcs. — The cli:uu;ollor has no 

power to compel thorn to it. II Vos. 117. l>Vos. iS'j. l.'j: Vos. liii;, 7 East, 
92. — 3. Nor will a mandamus lie to them to sh»n it. 7 East, 01. 3 Sinith, 115. 

II Ves. 425. — 'L If, however, there has been no wilful conccahncnt, iliey arc in 

conscience bound to si«n, without rej^iird to conduct under the com mission, ih Vcs. 
342. 1 V. Sc B. 4.5. — .5. On the certificate bciiii> sent b.iclv to let in other creditors, 

commissioners arc not lujiiiid by original certificate, but may exercise anew their judi- 
cial discretion 1.5 Ves. 12f;. 

(c) 1. By stat. 5 Oeo. 2. c.30. s. 10. the commissioners must, in writing under their 
bands and seals, ccrtiiy to the lord cbancelbir, that the bankrupt has made a full dis- 
covery of his estate and effects, and in all things confurmeil Iiinisclf according to the 
directions of the statutes relating to bankrii[»ts, ami that there does not appear to them 
to be any n;ason to doubt in the truth of such discovery, or that the same is not a 
full discovery of all sueli bankrupt’s estate and eflects; and the commissioners are also 
to certify that four parts in five in number and value of the creditors, who shall be 
creditors for not less tlian 20/. respectively, have signed and consented to the eertifi- 
OJite. But the eominisioners are not to certify the same, till they have; proof hy afli- 
davit or affirmation in writing, of such creditors, or of the persons respectively autho- 
rized by till 111 for that purpose, having signed the certificate ; and of the jiowcr and 
authority hy which any peraon is authorized hy any creditor to sign the ce rtificate. — 
2. By the .5 Geo 2. c. 30. s. 10. it is directed that four-fifths in number and value of 
the creditors of the hankriipt, for not less than 20/. respectively, mill who shall liavc 
duly jiroved their debts under the commission, or some other person by them duly 
autiiori/cd, shall sign the certificate. But by stat. 4i) Geo. 3. c. 121. s. I.**, it is en- 
acted, that “ in all cases of coimnissions of bankrupt heretofiire issued, and in which 
the bankrupts have not obtained their certificates, and in all cases in which conimia- 
sions of bankrupt shall liereafter be sued fortli, the signature and consent of three 
parts iu five in mimher and ^alue of the creditors of the bankrupt or hankriTjits wlio 
shall be creditors for not li ss than 20/. respectively, and who shall have duly proved 
their debts under the commission, or some other person hy thorn duly authorized 
thereto, to the allowance, and certificate, and discharge of the bankrupt or bankrupts, 
shall be, to idl intents and purposes, as available for the benefit of the bankrupt or 
bankrniits as before the passing of this act, the signature and consent of four parts in 
five in niiinlier ami value of such persons would have been avivilable; and such signa- 
ture and consent of three parts in five iu number and value of such persons, shall be 
smfTicient to authorize all acts to he done hy the lord chancellor, lord keeper, and lords 
eoniinissioncrs of the great seal, and the eoiuinissioners iu such commissions of bank- 
rupt, and all others, for the benefit of the bankrupt or bankrupts, which under any 
prior act or acts of parliament would have been authorized by the signature and con- 
sent of four parts in five in number and value of such persons.” — .3. i’roof as petition- 
ing creditor, is not suificient to entitle the party to sign the ccrtilicato, (Jox,39«. — 4. See 
the general order of the 8th August 1 809, as to the form of a creditor’s signature to a cer- 
tificate. — 5. One partner may sign for the firm, even after dissolution of the partnership, 
1 Rose, 2. 17 Ves. 62. — 6‘. One trustee cannot sign for all. 2 Rose, 224 . — 7. Whore 

any creditor or creditors of a bankrupt reside in foreign parts, the letter of attorney 
of such creditor, attested by a notary public in the usual form, is suflicient evidence of 
the power and authority by which any person thereby aiitliorized shall t.ign any biink- 
nipt’s certificate. 24 Geo. 2. c. 57. s. lO. — 8. A creditor, being the e.xecntor of a 
creditor, can sign but once. 1 Rose, 6G. i Aik. 84. — 9. If a Umki upi becomes the 
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executor of n creditor who was entitled to sign the certificate, he may in tliat cajwcity 
sign his own certificate. Green, liUO. — 9. Signature by creditor of certificate, is ab- 
solutely in his discretion, .i V. & B. 10.7. Dougl. 216.— 10. The certificate cannot 
be signed before the passing of the last examination. 1 Rose, 176 ; viile 11 Ves. 424. 
—1 J . It is very doubtful, whether a signature previous to the last examination, is such as 
the act of parliament intended. Ter Ld. Eldon, in 1 1 Ves. 424. — 12. Of certifying to 
commissioners the period of signature. General order of sth August 1 809. 16 Ves. 718. 

1 Rose, .5. — l.j. The signature and sealing of the certifieate by the commissioners, is to 
be attested in writing upon such certificate by the solicitor to the commission, or some 
clerk of the solicitor, or by the messenger to the commissoii, or by sonic clerk of the 
commissioners respectively ; and in order to avoid frauds upon the commissioners, 
with respect to the certificate, a li^t is to be made and kept hy the commissioners, or 
one of them, of all creditors above 20/. who shall from time to time prove their 
dehSs, and of the amoimt of their respective debts, which list is from time to time to 
be made up and signeil hy three of the commissioners. General order, 8th August 
1809. — 14. Bankrupt imist inukcoath that the certificate and consent of the creditors 
were fairly obtained. Stat. 5 it. 2. c.70. s. 10. — 15. Signing the certificate docs not 
release the estate of the hunkrupt’s deceased partner. 1 Mer. .770. — 16. Inconsistency 
of statenu'nt appearing upon hanknipEs examination, is a ground for staying the cer- 
tificate. 1 7 Ves. 1 1 7. — 17. Certificate obtained by nitmey, though without the bank- 
rupt’s privity, will l)e stayed. 10 Ves. .359. — 18. Where the assigneti< were the bank- 
rupt’s near relations, and the certificate was signed within three months alter the issu- 
ing of the coaimission ; upon petition by a creditor to prove his debt, to stay the bank- 
rupt’s certificate, and fin* liberty to a.ssent or dissent thereto; the certificate was stayed, 

1 Atk. 84. — 1 '). Where a bankrimt was a trader in Ireland, and Ins certificate waj 
signed in less tlnin tiirc e uiontlis after the commission issued, and it appeared upon his 
examination, that tlie greatest part of his books were then in Ireland; and it might be 
presumed, that there were large debts standing out against him there, the lord chan- 
cellor stayed the allowance of the certificate, to give such creditors an opportunity of 
proving their debts, and opposing the certificate. 1 Atk. 82. But after a full time 
has been allowed for iji(juir\, and for (reditors coming from Ireland or sending affida- 
vits over, the certificate will be allowed. For “ I canuot lock up certificates for ever, 
and deprive a man of bis liberty, which the law has given biin.” Per Lord Hard- 
wicke. — 20. If the nature of the case appears to rcipiire, that the allowance of 
the certificate sliould be suspended, the lord chancellor will postpone the allow- 
ance. As whore a certificate was signed on the very day the bankrupt finished 
his lust examination, and within six weeks from the time of issuing, the com- 
mission; and the principal creditors lived at Guernsey, and had not been able 
to inquire into llie bunkrupt’s conduct, or to prove their debts. 1 Atk. 84. — 

31. Certificate stayed, that creditor, whose del»t would turn it, iniglit assent or 
dissent. 2 Rose, 421. — 22. If after a certificate ha.** been signed by creditors 
sufficient in number anil v«dne, and the signature and consent have been certified by 
the commissioners, new creditor^ prove their debts ; they will not be entitled to stay 
the allowance of the certificate, unless upon petition they can shew that such certi- 
ficate WHS Iraudnlently obtained. 1 Atk. 7.3. — 27. Certificate will not be stayed uj)on 
the mere suspicion that it was obtained l>) money, unsupported hy affidavit, and 
denied In bankrupt. 17 Ve.s. 62. — 24. Certificate will not be stayed upon the 
charge of gaming, where the affidavits are in direct opposition. 1 V. iS." B. 193. — 
25. Certificate will be stayed upon the ground of coneeahnnit of property posi- 
tively estahlislied. HeciiSf upon petition foniulcd upon information and belief. 
1 Rose, 184. 18 Ves. .'340. — 26. Certificate will he stayed upon the ground of admis- 
sion, by bankrupt, of fictitious proof. I’jRose, .330, 2 Rose, 71. 5 V. & B. 142.— 
27. But certificate will not be stayed upon the ground of [lernrission by assignees 
to the bankrupt’s continuing trade as before. 1 Rose, 93.-28. Certificate will not 
be stayed upon the ground of bankrupt having rcUiined money as assignee under 
smother commission. 1 Rose, 9.3. — 29. (Certificate will not be stayed upon the 
ground of alteration therein vitiating the stamp. 1 Rose, 14L — 30. Certificate will 
not be stayed upon a formal objection to a proof. 1 Rose, 66. — 31. Certificate 
will not be stayed upon u legal objection, unless it clearly appear. 1 Rose, 33i. — 

32. Certificate will not be stayed, that one claiming a right to stop in tramitu^ might, 
if his action failed, prove. 6 Ves. 613. — 33. Certificate will not be stayed upon 
the ground that petition to supersede it is pending. 3 Rose, 61. — 34. Certificate 
will not be stayed upon the ground that question of sequestration against bankrupt 
is pending in Scotland. 3 Rose, 333. — 35. Certificate under separate commission 
wilt not be stayed upon the ground that joint commission is sued out. 1 V. & B. 308. 
— 36. Certificate will not be stayed from neglect of commissioners to certify a former 
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And a bond or agreement by the bankrupt, or any otlior. See. to induce 
;a crcKlitor to consent to such allowance or certificate, shall be void. — 
iSo by the st. 5 Geo. 24*. and 5 Geo. 2. 30. {d) 

The certificate of the commissioners ought regularly to mention, that 
thc^party became bankrupt since the st. 4 & 5 Ann. 17. commenced, viz. 
since the 24th June 1706. 1 Sal. 111. 

And if the certificate be silent, and proof is made that hcAvas a bank- 
rupt before, the certificate shall be disallowed! 11, 1 Sal. 1 1 1. (^) 

If the chancellor refers the certificate to the judges, they may exa- 
mine witnesses upon it viva voce. II. 1 Sal. 112. 

And make out summons for the witnesses. R. I Sal. 112. 

And they oughc to examine the witnesses viva voce^ if there arc such. 
1 Sal. 112. 

If there are not, they may inform themselves by affidavits filed in 
chancery, and sworn beibre a master extraordinary. 1 Sal. 112. 

Or by affidavits before themselves. 1 Sal. 112. (/) 

(D38.)If 


{)ankruptcy. l Rose, 60. — .57. Certificate will not be striyeil from the b-inkrupt 
being uncertiGcated under a former commission. 1 Rose, 2S5. — as. Keeping a 
lottery office is no ground for opposing the certificate. Nor is the obtaining of goods 
under false pretences. Co. Rt. Laws, 463. — 39. If a certificate is signed by a creditor 
wlio is not entitled to prove, the certificate will be sent back. As where a creditor 
who proved upon a iudgnient to indemnify, but was not damnified, and signed tbc cer- 
tificate ; it was held that he was not entitled, and the certificate was sent back. Co. 
Bt. Laws, 462. — 40. (Quaere, Whether the certificate can be sent back, upon the 
point, whether a full discovery has been made. 17 Ves, 117. — 41. After the certi- 
ficate is signed by the commissioners, it must be al*lowed and confirmed by the lord 
chancellor, lord keeper, or commissioners for the custody of the great seal for the 
time being; or by two of the justices of the courts of king’s bench, common pleas, 
or barons of the exchequer, to whom it shall be referred by the great seal. When 
the certificate is laid before the great seal for allowance, the affidavit or affirmation 
of the creditor signing, together with any warrant or authority to sign, must also be 
laid before it ; and before its allowance the bankrupt must make oath, or being a 
quaker, affirm in writing, that the certificate and consent of the creditors were 
obtained fairly and without fraud. 5 Geo. 2. c. 30. s, lO. — 42. The bankrupt’s 
certificate, until allowed, operates nothing. 2 Blk. 811, — 43, All certificates formerly 
were referred to the judges, but the great seal finding it inconvenient, has taken the 
cognizance of it. — 44. Allowance of a joint certifieate as a separate one, upon the 
death of one partner. 10 Ves. 51. — 45. If all the requisites have been complied 
with, previous to laying a certificate before the lord chancellor for his allowance, it 
may be allowed by the lord chancellor after the death of the bankrupt. 1 Atk. 77. 
— 46. Certificate obtained by fraud will be revoked, 2 Rose, 186. 19 Ves. 260. — 
47. Certificate obtained by imposition practised upon great seal, will be recalled, if 
third persons, subsequently dealing upon faith thereof, will not be prejudiced ; to 
ascertain which, inquiry was directed. 1 B. & B. 321. — • 48. When the commissioners 
have signed the certificate, notice must be given in the London Gazette, that the same 
will be allowed by the lord chancellor, unless cause is shewn to the contrary on or 
before a particular day, which is always twenty-one days from the notice in the Ga*- 
2ctte. Cooke, 463. 

(d) Vide infra (N). 

ie) A certificate under a second commission against an iincertificated bankrupt 
seems to be a nullity. 1 Atk. 251. 

(/) 1. The bankrupt is not compellable to execute a power. 1 Rose, 40. 17 Ves. 
-388. 1 Rose, 270. 17 Ves. 460. — 2. The bankrupt is not compellable to execute an 

assignment of debts abroad. Cox, 398. — 3. The bankrupt is not compellable to join 
in conveying. Cooper, 134. — 4. The bankrupt is compellable, though after tlie last 
examination, to deliver papers and to give his attendance before commissionersu 
1 Hose, 202. — 5. A bankrupt, after his surrender, is required to attend the assigneea 
upon every reasonable notice in writing for that purpose given by such assignees, or 
ieft for him at his house or place of abode, in order to assbt such assignees in making 
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(1) 38.) If he have givc^ii extrava:»'ant portionrs to his chiL 
(Iren, or lost at 

So l)y tlui sf. 4 & fj Ann. 17. *1 hanknipt shall not have benefit of the 
act, who hath on the marriage ofany of his children given above 104)?.; 
unless he make it apjjcar lu‘ was worth, above t)U‘ smn given, sullicicnt 
to satisly all his creditors tlieir full debts. 8o by the st. 5 (ieo. 2i- 
Or wJu) hath lost in out' day, or 100/. in the whole, in 12 
months preceding his banknijncy, in play-at cards, dice, tables, tennis, 
bowls, shovel-board, cock-iighiiiig, racing, dog-malclics, or other pas- 
times or games, or in beariijg p.n t of stakes, or b(;lting on the side of 
such as did play, — So by the st. a (ieo. ‘Jl. (J') 

When 


out tho of Iii*^ cptMto ami etlccfs, ami U to be at liberty to iiispcct Iiis bookf, 

papers ami in the pri soiu'c of liis ami to take co|)ies or extracts 

tlicrelVoiii iliiriii'^ the -IJ da}s, or llie cnlar^jed time for fuiishinj:^ hi‘> exainination. 
Stat. 'i (k'o. ‘J. t. s. '\. .•). — n. Wliere the assignee of a bankrupt liave notice to 
the bankrupt to alicnd liim, in order to ox|>laiii several inattcr-; relating to his estate, 
after thV* 1*2 dajs expired, and before the ccrtififatc was signed, and the bankrupt re- 
fused to attend upon any otlicr terms than signing his certificate ; Lord Hardwicke 
saidj lie wmild compel him to attend, if the assignees would imderlakii that he should 
not I’L* arrested hy any of the creditors who sought relief under tlie commission. 

I Atk. MS, — 7. Ikinknipt to attend tlic nssignees after obtaining his certificate, and 
be allowed gy. (i’</. a day during such attcmlanco. Sta* . 5 Cico. 'J. c ."(). s. Gt;. — 
R. DankriJpt to deliver up his books upon oath. Slat. .0 Geo. 2. r. go. s. ], I. 

(/) l.Dv stat. Geo. ‘J. e.GO. if the bankrupt’s eertificate has been obtained unfairly 
and by fraud, or if any eoneealincnt has been made by the bankrupt to tiie value of 
ten poumls, the eertificate will be of no avail. — 2. Or if within one _\car before he 
became bankrupt, he has lo.st the sum of loO/, hy oiu' or more contracts for the pur- 
chase, sale, refusal, or delivery of any stock of any eomjianv or corporation, or any 
parts or shares of any gov<‘riimenl or public furuls or sicuritics, where every such 
contract was not to he performed within one week from th.t time of the making such 
contract, or where the stock or otlu r thing so hocight or sold, was not actually trans- 
ferred or delivered in pursuance of such contract. — G. By slat. 21 Geo. .g. c. .'17. s. 9. 
jf any persons shall fraud ii lent I swear or depose, or being of the ]»cople called (juakers 
tifTirm, before the major part of the coiumissioners nametl in any commi''sion of bank- 
ruptcy, or by aflidavir or aflirmation exhibited to them, that a smn of money is due to 
iiiin or her iVom any bankrupt or bankrupts, which shall in fact not be really and truly 
so due or owing; and shall, in respect of such fictitious and pretended debts, sign his 
or herruiiscnt to the certifn-ate for Mich bankrupt’s discharge from his debts; in every 
such case, unless such bankrupt shall, before such time as the major part of the said 
commissioners shall liavc signed suchcertifieatc, by^writingby him to be signed and dc- 
liyeied tr) one or more of tlic sai<l coiiimissioners, or to one or more of the assignees 
of his estate and effects under such commissioners, disclose the said fraud, and object 
to the reality of such debt, such certificate shall be mill and void to all intents and 
])iirposcs, and such bankrupt shall not in that case he entitlcil to be discharged from 
his debts, or to have or receive any of the benefits or allow'anccs given or allowed to 
bankrupts. 1. A signature obtained for money, though without the bankrupt^ pri- 

vity', avoids the certificate. 1 B. & P. j).?. — .5. If some of the bankrupt’s creditors 
lire induced by money to sign the certificate, though the bankrupt docs not know of 
it at the time of their signing, nor even when he makes the necessary aifidavit, ia 
order to obtain its allowance; yet if lie knows it before actual allowance, the certifi- 
cate is void. Dough 228. — G. Where any one creditor receives a collateral consi- 
deration for signing the certificate, the certificate is void, if the signatures preceding 
his own arc not sufticient to carry the certificate. 15 East, 218. — 7. If money is 
ffiTcn without the bankrupt’s privity, to induce creditors to sign, in order to deprive 
him of the effect of his eertificate, and suflicient in immbcr and value have signed, 
exclusive of those who have taken money, the certificate is valid. Dough 2GO. — 
Where hanhriipi had given looo/. to bis niece upon her marriage. Lord Ilard- 
;.\icke held, that the tliiusc in the act being penal, it ought to be construed strictly, 
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When a bankrupt sliall be aided hi equity, and when not, vide in 
Chancery, (2 L 1, 2.) 

(D 31}.) How a commissioner, &c. nuiy plead. 

By the st. 1 Jac. 15. in trespass or other suit against a coniinissioner, 
or other having authority by a coiiiinission of bankniptey, he may pJejuJ, 
not guilty? or justify that he acted by authority oi* the acts against 
bankrupts, without shewing tlie commission oi* other civcuiustanee; to 
which the paintiff may reply, desnn &c. and the special inatterjjy^ay 
be given in evidence. 

So by the st. i & 5 Ann. 17. any person sued by action, information, 
Sac. for apy thing done in prosecution of the said act, may plead live 
general issue, and giv(J the special matter in evidence. 

(D 40.) Expcnccs of tlie commission. 

By the st. 4 & 5 Ann, 17. no monies shall be ])aid or allowed out of 
tlic estate of the bankrupt (g) for expcnces of eating or drinking of tluj 
oommissioiiers, or any others, at any of their meetings, &c. — So by 
the st. Geo. 21*. 

And by the st. 5 Geo. 24. no commissioners shall take above 20s. 
fai’ any meeting, or for executing any deed, or above 10.v. for any war- 
rant of seizure or distribution. (A) 

(D 41.) When 


and confined to the children of a bankrupt. 1 Atk, 80. — 0. Insulin" in the lottery 
is not such a gaiuiiif; as to invalidate the certificate. 1 II. B. — in. If upon the 
pica of bankruptcy and certificate, any tiling is alleged which may induce the court 
to suppose the certificate to be invalid, the court will direct an issue. Dough ii 16. 

2 Eos. k Pull. 427. — n. Where assignees brought an action against the plaintillj on 
account of some transactions witli the bankrupt, and the plaiiithf fil(‘d his bill for a 
discovery, whether the; creditors had not signed the bankrupt’s certificate, upon his 
agreeing to give evidence for them upon the action ; and tlie defendants demurred ; 
the court allowed the demurrer, and said, if you mean to imjmte subornation of 
jxjrjury, you cannot expect an answer ; if, on the other hand, what is cliargcd was 
merely a mode of getting over a technical objection if> evidence, by removing the in- 
terest of the bankrupt, the signing his certificate, and getting a release from him, is a 
common and by no means an improper transaction ; in which case the discovery is 
immaterial.” 2 Anst. 504. — 12. Effect of the certificate in favour of third persons, 
tliough avoided, sec 4 Ves. 40. n. — 13. Evidence may be given to defeat the certifi- 
cate, though it may indirectly have the cffcctof impcaching the commission. 4 Esp. 43. 
— 14. Where a certificate was signed in consequence of money given to a creditor by 
a friend of the bankrupt, but without liis consent or knowledge, the lord chancellor, 
upon the application and affidavit of the l)anknipt, ordered the certificate to be can- 
celled, that he might procure a new certificate sufficiently signed, without tlic signature 
of the creditor who nad received the money. 4 Mon. Bt. Laws, App. 3C. ; and see 
1 Bos. & Pull. 95. « 

(g) 1. Bankrupt is chargeable with costs in case of fraud and misconduct. 3 V. & 
B. 40. — 2. Bankrupt is chargeable with costs upon presenting a third petition, after 
two similar ones dismissed. 2 Ves. 40. But order restraining the presenting of any 
more, refused. Ibid. 

(A) 1 . The general rule is, that the petitioning creditor, not the solicitor he em- 
ploys, is liable to the messenger. 2 M. & S. 438. — 2. lie too is solely liable. 

I Stark. 578. — 3. An exception to this rule occurs where the .•solicitor agrees to work 
the commission for a gross sum ; when having received sufficient to cover the mes- 
senger’s demand he is liable to him as for money had and received. 2 M. & S. 439. 
^ 4. Assignees give directions to the attorney originally employed, to sue out the 
commission, pointing out the steps he is to take in the business, They arc personally 
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(D 41.) When the commission may be superseded. 

If the commission of bankruptcy takes effect, and- all the creditors 
who appear have a satisfaction, the chancellor by their assent may su- 
persede (/) it. 2 Ca. Ch. IM. Dub. Sh. 200. 


liable for his bill, as upon an original retainer. 1 Stark. 278. — 5. 'Jlic provisions ol 
5 Geo. 2. c. 30, 31. 45. apply only to the allowance to be made out of the bankrupt’s 
estates, and do not alfcet the coitmion law liability of the assignees. Holt, 378 
— Costs subsequent to the choice of assignees, to be taxed by a master. 
St. 5 Geo. 2. c. 30. s. 4,5. — 7. (Chancellor jniiy order rdlowances, made by 
coinmisitiouers for expcnces of commission, to be taxed liy a master. Cooke, 11. 

— 8. Where the absignees continue the attorney employed by the petitioning 

creditor, the attorney is bound to apply money, received from the assignees, in 
lapiidation, in the hrbt instance, of his claims against the petitioning creditor. 15 
Kast, 2^8. — 9. 01 atljusting the e(|nital)lc rights between the attorney to the com- 
mission and the bankrupt. See l Buck. 24. 37. — lo. The attorney is responsible for 
commissioners* tees. 2 Rose, 342. 1 Mad. 58. — 11. The joint fund is not charge- 

able with the expellees of the attorney, incurred by conducting examinations, &c. be- 
fore commissioners, for joint creditors under a separate commission. 1 Rose, 503.- — 

12. A solicitor may sue an assignee for business done under the commission, although 

his bill has uot been taxed by a master under stat. 5 Geo. 2. c. 30. s. 45. 1 Stark. 

278. 

(i) 1. A coininission suporscdeablc and one superseded, distinguished. 1 V. & B. 41. 

— 2. The vice-chancellor has jurisdiction to grant a supersedeas. 2 Rose, 102.23.^, n, 

— 3. With one exception, a supersedeas is discretional; namely, in the case provided 
for by stat. .5 Geo, 3, c. 30. s. 24. 1 Rose, 380, 1 V. & B. 40. 19 Ves. 201. — 4. The 
validity, of a commission, at law, is not the criterion of sujfrrsedeas, 1 V. Sc B. 54. — 

5. A commission may be supported on an act of bankruptcy, intelligence of which 
could not have reached London on the day the comniission issued. Stark. 507, — • 

6, Supersedeas, from the probability that the party is not within the bankrupt laws, 

refused, in the case of a scrivener. * 2 Rose, 59. — 7. Commission is not avoided by 
Si, prior act of bankruptcy, previous to petitioning creditor’s debt, if lie had not notice 
when the debt was contracted. Stat. 46 Geo. 3. c, 155. s. 5. — 8. Nor even then 
without proof that a petitioning creditor’s debt then existed, 1 Taunt. 71. — 9. And 
with respect to the bankrupt, he cannot impeach it even then. 2 Rose, 8, 15 Ves. G. 

468 — 10. Supersedeas, from the act of bankruptcy not sufficiently appearing, and 
from a farther affida>it ordered, not being satisfactory. 1 Rose, 49. — 11. Supersedeas, 
from describing feme covert, sole trader, as a widow, refused. 1 Atk. 206. — 12. Su- 
persedeas will be granted if there is not u good petitioning creditor’s debt. 1 Atk. 146. 
1 Str. 653. 2 Str. 899. 1 P. Wins. 259. Mosely, 57. Vide 1 Rose, 141. — 

13. Supersedeas, from not inserting barristers in country commissions. 1 Rose, 58. 

— 14. SuparAcdeas, as being the comniission of the bankrupt, even though the act of 

bankruptcy was not concerted. 1 Hose, 399, — 15, Supersedeas, as having been 
issued at bis instigation, refused. 1 Buck, 249. — 16. Formerly, fraud to warrant a 
Miqyersedeas, was presumed from a delay of six months. 1 V. &B. 41. — 17. But it is 
not presiiumble from debts being proved by relations, 1 V. & B. 45. — 18. Sujycr- 
sedeas, as concerted, even though carried on fmia fide. 1 Rose, 87. — 19. And even 
though it be for the benefit of creditors. 1 Buck, 257. — 20. Supersedeas as concerted 
will be with costs. 1 Mad. 250. — 21. Of solicitor and petitioning creditor. I Buck, 
77 . — 22. Suspicion that comniission is concerted, is not a sufficient ground for a super- 
sedeas, 16 Ves. 161.— 23. Those who arc privy to a concerted act of bankruptcy, 
cannot take advantage of it ; those, therefore, who are privy to a depd, whereby a 
trader assigns all his effects. 2 T. R. 594, n. (a). Ibid, 595, (b). — 24. Sectis, those 
/lot privy. 16 Ves, 145, —25. Supersedeas, as issued to work a dissolution of part- 
nership. 1 Rose, 151. — 26. Supersedeas, as issued to force a compromise. 2 Rose, 
203. — 27. Supersedeeu, as issued to determine a lease. 2 Rose, 484. — 28. Super- 
sedeas, as issued to defeat an execution, will be refused. 14 Ves. 209. ll Ves. 541. 
1 V. & B.45. 1 B. & P. 569. -r- 29. Supersedeas to protect the bankrupt from pro- 
secution, will be granted where the neglecting to surrender has been through ignorance, 
accident, or mistake. 1 Atk. 222. 1 Rose, 55. 18 Ves. 18. — 50 . A commission 
jtaken out fraudulently or vexutiously is supersedcable. 1 Atk. 218. 13 Ves. 62. 

14 Yes, 209« — 9L And, at all events, it will not, where oppressive, be aided, 
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feut its validity will l>c strictly scrutinized. 1 Rose^ 147. —32. Supenedeos^ from the 
act of bankruptcy being stale and notorious, the creditor interested, and the debt dis- 
puted. 4 Ves. 168.— 33. Supersedeas, vpon the ground that part of the property 
will cover all dcMuands. 1 V. & B. 211. — 34. Supersedeas, from commission being 
too distant from creditors, refused. 2 Mad. 141. — 3.5. upon consent o^ 

petitioning creditor. 1 V & B. 348. — 36. The bankrupt’s paying, satisfying, or se- 
curftig petitioning.creditor’s debt, whereby be has privately more in the pound for it, 
than other creditors have for their debts, renders the commission siipersedeable. Stat! 

5 Geo. 2. c. 30. S.21. — 37. But supersedeas upon this ground will not be granted to 
the bankrupt. 15 Ves. 461.; but see 1 Mont. 65. — 38. Supersedeas, without leave, 
by the creditor, upon receiving his debt, ijnproper; and he will be ordered to refund) 

1 Ves. juii. 157. — 39. Coiniiiission is supersedeable at any time after the first meeting, 
upon consent of all who have proved. 16 Ves. 416. — 40. Order relative to supeA 
scdcas, with consent. 2 1st Aug. 1818. 5 Mad. 392. 1 Buck. 281. — 41. To an ami- 
cable supersedeas, consent of all is requisite. Vide 2 Ves. 40. 8 Ves. 533. 19 Ves. 

204. — 42. And supersedeas upon certificate of those who have proved will be stayed) 
that one who requested them not to certify may prove. 1 Atk. 134. — 43 . A com- 
mission upon a trading during coverture will be superseded. 2 Bro. 265, — 44 . So 
upon a trading during infancy. 14 Ves. 603. 1 Atk. 146. — ^5. Su2^erscdeas ivom 

infancy refused, under circumstances. 16 Ves. 265. — 46. A commission invalid may 
be snpported upon any other act. 1 Buck. 253. — 47. Thus, a commission invalid 
from the act being concerted. 7 Ves. 503. 16 Ves. 148. iV.&B. 52. ■ — 48. 1’hough 
subsequent to the affidavit of belief. 1 V. &B. 56.-49. General order of 26th Jan, 
1793, respecting from delay. 2 Ves. 190. Supra, Div. 13. 2 P. Wms. 

S45. 2 Rose, 454. — 50. Construction of the order. Cooper, 227. — 51. Upon 

sujicrsedeas for this cause, the bond will not be assigned. 1 Rose, 454. — 52 . Super- 
sedeas after acquiescence, if considerable, will be refused, without a trial at Jaw. 
15 Ves. 464. — 55. Supersedeas, eveft after certificate, will be granted, but only 
for fraud, unless the invalidity is apparent upon the proceedings. l Buck, 75 
Cox, 2. '7. — 54. Supersedeas upon an objection to the trading, and that debtors 
upon that ground refused to |)ay, refused. 2 Hose, 324. — 55. And it will be re- 
fused upon a stale application. 14 Ves. 602. 1 Buck, G8.— 56. A com- 

mission, otherwise supersedeable, upheld in favour of purchasers. 10 Ves, 104. 
— 57, Bankrupt in a situation to try, will be left to his action, and conditioned 
as to the time of trial, 1 Buck, 220 . — 58 Strictly, a second commission against 
au unccrtificatcd bankrupt is void. 15 Ves. 114. l V. & B. 60. 3 V. & B. 99 . 1 5 Ves. 
539. Cowp. 823. Cooke, 9. — 59. But for this the firi>t must be a commission in 
legal operation. 1 Rose, 134. — 60. It is, however, in this, as in all other cases, dis- 
cretional with the chancellor to supersede it or not. 16 Ves. 472. 15 Ves. 539 . 

61. Ami the rule is, to support that coinmission which will do the most justice, and 
supersede the other. J V. &B. 163. 3 V. & B. 97. — 62. Supersedeas of a commis- 
sion against an uncertificated bankrupt, refused with costs, he having Jong been per- 
mitted to trade. 16 Ves. 16. — 63. So, likewise, wlicre the creditors under the first 

had signed tlie certificate, and long acquiesced under the second. 1 Atk. 252. 

64. Where a commission is sued against an uncertificated bankrupt, who had long 
been permitted to trade, if the assignees under the second, offer to pay the creditors 
under the first, 20^. in the pound, and all the costs, the first will instantly be sus- 
pended. 2 Ves. 67.— • 65. A separate commission never opened does 'not invalidate a 
bubseqiient joint one. 2 Rose, 452. — 66. And in practice, joint commissions are taken 
out after the parties have been declared bankrupts under separate commissions* 
Cooke, 9. — 67. A third commission is valid, notwithstanding the second has not 
paid 15jr. in tlic pound. 2 Rose, 172. — 68, A separate, though prior, will be super- 
faeded in favour of a joint commission, unless there is a sufficient reason to the con- 
trary. 2 Rose, 26. Cox, 397. 1 V. &B. 163. 16 Ves. 236. — 69i That a separate 
creditor to a great amount will thereby be prevented voting in the choice of assignees, 
is not a sufficient reason against it. 2 Rose, 26. — 70. But length of time, and certi- 
ficate obtained under a separate commission, is. 1 Rose, 89. 17 Ves. 403. — 71 . As 
is likewise the circumstance of the bankrupt’s having committed felony by not sur- 
rendering under a separate commission. 2 Rose, 378. 72. Supersedeas of a sepa- 

rate in favour of a joint commission, will be refused, where the joint cannot be sustained. 
1 Mad. 72. — 73. Upon superseding a separate in favour of a subsequent joint commis) 
sion, taken out by joint ancf several creditors, the petitioning creditor under the former 
will have his costs, if acting ionflJfJc ; and all his rights as a joint and several creditor, 
to prove and elect between joint and separate estates, will be secured to him. 1 V. & 
B. 60. — 74. Joint commission superseded upon petition of assignees under sepai'ate 
(ConmuBsion, from infancy of one partner. Ves. 601. — 75, Supersedeas of a joint, 
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i86ue(l pending a 8q)aratc commission in Ireland, refused. 2 Hose, 164. 3 V.&B. 94. 

— 76. Supersedeas of a pominissioii issued pending an analogous proceeding abroad^ 

refused. 3 V. & B. 97. — 77. Sealing the commission is a preliminary to a superse-^ 
deas. 2 V. & B. 2.55. ■— 78. Adjudication of bankruptcy, a preliminary to a superset 
dcQs. 1 Rose, 150. — 79. Surrender, a preliminary to a supersedeas. 8 Ves. 328. 
11 Vcs. 409. 17 Ves. 48. 1 Mad. 72. — 79. But dispensed with, under circum- 

stances. 1 Rose, 228. — 80. Bankrupt may petition for a supersedervi whilst iirder 
commitment. 1 Rose, 60. 18 Ves. 289. accord. 17 Ves. -37. contra. — 81. The 

plaintiff in an action in which his attorney, the bankrupt, liad been attached lor not 
putting in hail pursuant to his undertaking, has a sufEcient interest to petition for a 
supersedeas. Cox, 423. — 82. A creditor by proving is not incai)acitated from peti- 
tioning for a supersedeas. 2 Rose, 61. — 83. One who has neither proved nor sworn 
to a debt in support of his petition, is. 2 Mad. 281. — 84. A creditor, privy to a 
composition with the petitioning creditor, may nevertheless petition upon that ground. 

1 Buck, 19. — 85. Upon a supersedeas for an informality in relation to petitioning 
ci'editor’s debt, witli no doubt as to the bankruptcy, the costs of the suiwrsedeas only 
will be allowed. Secusy had the bankruptcy not been so clear. 1 Atk. loo. — 
86. Upon a bankruptcy, before hearing, the assignees must present a supplemental 
petition. 1 Buck, 99. — 87. A bankrupt presents a petition to supersede his cominis- 
sion, and then dies before the last meeting of the commissioners, without having sur- 
renclcrcd himself. The petition is revived by his personal representative ; the com- 
mission ordered to be superseded, l Buck. 235. — 88. Upon the bankrupt petition- 
ing for a su^}erscdeas upon an affidavit denying an act of bankruptcy ; though there 
be no counter affidavit, or notice that proceedings would be produced, the court will 
inspect them, to sec if there is an act. 1 Mad- 624. — 89v Petition to supersede a com- 
mission of bankruptcy, and stay the certificate, dismissed for want of proof of collusion ; 
but, in a suspicious case, without costs. 1 V. & B. 45. — 90. Supersedeas upon a gene- 
ral denial of bankrupt, refused ; it should be specific to the facts charged, l Atk. 210, 

— 91. Petition for a supersedeas made before any meeting, upon affidavit denying the 

essentials of bankruptcy, refused,* as likewise an issue. 7 Ves. 405. — 92. If it ap- 
pear by the petition of a creditor to supersede a commission, that an action is com- 
menced to try its validity, the court will not supersede the commission till the event 
of the trial is known. 1 Buck, 230. — 93. Where a bankrupt has, in an action 
against his assignees, estublished that there was no act of bankrn}>tcy, the court will 
not, unless under very special circumstances, delay superseding the commission 
till after another trial. It is not a sufficient ground that the assignees have evi- 
dence to support the commission, which they were prevented from producing by 
surprise. 1 Rose, 51. — 94. If a comnijssion is taken out upon an af t proved, 
at the trial of an issue, to have been concerted with the jictitioning creditor 
and the solicitor, the court will supersede it, and will not direct another isbiie to try 
the validity of the commission, with liberty to prove other acts, l Buck, 77 — 
95. Supersedeas, with leave to sue out another commission, refused, wlicrc the com- 
mission had been kept unexecuted pending an arrangement for a composition ; and 
petition was for leave to proceed, or to supersede, &c, 1 Rose, 332. -- 9G. Proceed- 

ings under a commission superseded, made available under another, in a case where 
two commissions had issued. 17 Ves, 212 . — 97. An order for a supersedeas has no 
operation. C Ves. 434. — 98. The tflect of a supersedeas is, that all falls with it 
1 V. & B. 66. — 99. Hence it divests the estates from the assignees. 1 Buck, 262, n. 

— 100. A creditor, by proving, does not even /w fwiw yhck? admit the validity of the 

commission; much less does he estop himself disputing it. 16 East,.l 91. 1 N. R. 263. 

1 Esp. 108. — 101. But the petitioning creditor is pledged to its valiility, even w’here, 
when sued by the assignees, it is apparent that his debt is not of the requisite amount. 

1 Moore, 300. — 102. And an assignee who has proved, and to whom it is, in equity, 
put to admit the commission or not, by disputing it sacrifices his proof. 1 Rose, 393. 

— 103. Acquiescence for seven years; ejectment by bankrupt, instigated by petitioning 
snd another creditor, for premises sold under the commission, restrained, l Buck, 90 . 

104. Although the requisites to sustain the coimiiission appear on the proceedings 
to be established, yet if the court be satisfied, on affidavit of their insufficiency, it wSl 
supersede the commission without an issue. 2 Rose, 234. 235. — 105. Though the 
petitioning creditor desires an issue or an action. 1 Mad. 67.— 106 . Hence, where 
the commission is plainly fraudulent or vexatious, it will, upon bankrupt’s petition, be 
superseded instantcr, or sent back to commissioners to consider if, upon the evidence, 
they can declare him a bankrupt. 1 Atk. 193, ; otherwise it will be sent to an issue. 

1 Atk. 217, — 107. Especially if the bankrupt is abroad. 1 Atk, 193. — 108 . And' 
where he had surrendered and acquiesced, for a ye^tr and a half; chancellor refusing 
an issue, left him to his action. 1 Atk. 102. — 109. Affidavits that merely state 
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Though it be within four months, and there are other creditors who 
would altcrwards appear. Scinb. 2 Ca. Ch. 14*4?. 191. 

So, if the creditors who petition pray that it be supcrscdc<l, it shall 
be superseded within the four months, though there arc other creditors 
who afterwards pray a comnnssion. R. 1 Ver. 208. 

Thoiigli the creditors, who had petitioned, compound with the heir, 
the bankrupt Jiiinself being dead. 1 Ver. 209. 

So the commission abates by the death of the king. 2 Ca. Ch. 192. 

So, if all tlic commissioners die, except two, where the commission 
is to three or more, there shall be a new commission. 

But if a supersedeas be granted by surprise, it may be discharged. 
R. 2Ca. Cha. I H. 


hcarstay and belief as to a roininission bcin<; roncerted, arc not alone sufficient to in- 
duce the court to direct an issue ; but if they arc corroborated by circ*iinistanccs of 
suspicion attending the case, an issue will be directed. 1 Buck, 247. — 110. Issue 
directed, in preference to leaving the bankrupt to bis action, when the commissioners 
have not had the circumstances of trading, &c. fully before them. The proceedings in 
the mean time suspended, ujioii the doubt as to the bankruptcy. 1 Rose, 573.— 

111. A separate coiiiinihsion of bankrupt issued against A., who was one of three 
partner^, under which be olitained bis certificate. A joint commission afterw'ards issued 
against the three. On an application to supersede the separate commission, and an 
idlegation that the certificate was not fairly obtained, the court will direct an inquiry 
into the circumstances under which the certificate w'as obtained. Cox, 195.— 

1 1 2. AV'bere the court directs an action to be brought to try the bankruptcy, it suspends, 
in the mean time, the proceedings under the commission ; but if the action establishes 
the bankruptcy, it will not, without special ground, allow a longer suspension ; nor is 
it a sufficient ground, that the bankrupt is about to bring another action, and therein 
to put bis objection to the commission upon the record, in order to carry it, by writ 
of error, to tlie house of lords. 2 Rose, 1. — 115. Upon an order to proceed upon 
two issues to try the validity of the commission, the plaintiff to give notice in writing 
to the liankrnpt of the acts intended to be relied on at the trial. Held, thiit the peti- 
tioner in bis notice must specify the acts relied on, the times when they were committed, 
and the witnesses who will be called to prove them. 1 Buck, 157. — 114, Payment 
to creditors iiiidcT the commission, a ground for staying it, if funds proposed are fully 
and immediately applicable. 2 Rose, l. — 11.^. Separate coimnission impounded, sales 
having taken place. 1 Rose, 416. — 116. Commission not o[)cncd refused to be stayed 
upon the allegation of no petitioning creditor’s debt. 17 Ves, 512. — 117. Proceed- 
ings in actions disputing its validity regulated. 2 Rose, 540. — 118. The management 
of a suit disputing the validity of the commission, was given to the petitioning creditor; 
with indeimiification to the assignee, 2 Rose, 6. — 119. Upon death of bankrupt, be- 
fore adjudication of bankruptcy, the commission cannot proceed. 2 V. & B. 29. — 
120. Sccns,\i' commissioners have dealt in it previous to the death. Stat. 1 Jac. 1. 
c. 15. s. ] 7. — 121. The having surrendered before, is not essential. 15 Ves. 494.— 
122. Commissions not to abate by the death of the king. Stat. 5 Geo. 2. c. 30. s, 44. 

— 125. The commissioners may proceed under the commission, when the bankrupt, 

by fraud, makes himself accountant to the king. Stat. 21 Jac. 1. c. 19. s. 10.— 
124. Delaying the execution of the commission, with a view to another arrangement, 
is an abuse. 6 Ves. 431. — 125. Upon a malicious commission the remedies are, an 
order by chancellor of a specific sum by way of damages. 1 Atk. 144. 7 T, R. 300. 
— 126. An assignment of the bond. Ibid. — 127. Or an action upon the case. 
2 Wils. 145. 3 Burr. 1418. l Blk. 427. 8 Rep. 121. 14 Ves. 600. 11 Ves. 415.— 

128. Upon a supersedeas the attorney is not chargeable with costs, unless guilty of an 
abuse amounting to contempt ; which charge having denied, creditor was left to his 
action. 15 Ves. 67. — 129. Or unless the commission is fraudulent. 14 Ves. 209. 

— 130. He is chargeable with costs for obtaining docket by a false description, con- 
trary to Lord Rosslyii’s order relative to inserting barristers in country commissions. 
13 Ves. 62. — 131. He is chargeable with messenger’s fees, and the costs of a suit 
brought against lum for acting under the cotiiinission, where the petitioning creditor 
hud absconded. 12 Ves. 549. — 132. Renewed commission on the petition of a 
creditor, the bankrupt, the commissioners and the assignees being dead. 1 Buck, 134. 

— 133. The commissioners under a renewed commission, proceed from that stage 
which was left incomplete by the former. Cooke, 12. 
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So, if (he commission abatei or be superseded to the prejudice of any 
creditors, a new commission may be granted. R. 2 Ca. Ch. 193. 

If a new commission be granted, the new commissioners shall pro- 
ceed where the old ended. 2 Ca. Ch. 193. (k) 

- - I - - - ■ — - ■ - - -t L-. 

{^) The following additional divisions may be subjoined : 

(E) Evidence, p. 172. 

(F) JurisdictioTui^. \*14. 

(G) Partners, p. 174. 

(H) Petition, p. 180. 

(I) Actions and Pleadings arising out oj or connected with bankru2>tcy*^^‘ 184, 

(K) Proceedings, p, 186. 

(L) Documents, p. 187. 

(M) p. 187. 

(N) Void Transactions, p. 188. 

(O) Wl/J? and Children, p. 192. 

(P) Surplus, p. 196. 

(Q) Messenger, p. 197. 

(R) Reference to Master, p, 197. 

fS) Issues, p. 197. 

(T) Statutes, p. 197. 

(U) Miscellaneous, p. 198, 

(E) Evidence, {vide supra.) 

1. In an action by the assignees, it is necessary to prove the bankrupt to be a tra- 
der, the act of bankruptc}", the petitioning creditor’s debt, the commission, the assign- 
ment, and property in the bankrupt. Bull. N. P. .77. — 2. It has been ruled at nisi 
pmiSi on the trial of a plea of bankruptcy, that u[)on the production of the certificate, 
the time of the bankruptcy is presumptively proved to be on the day of the date of 
the coinmissiou, ns it appears in the certificate. And that the time of the act of 
bankruptcy is presumptively proved, by the act of bankruptcy upon which the com- 
mission issued, as it appeared upon the production of the proceedings on the trial. 
5 £sp. Cas. 90. — 3. The commission is proved by its production, with the petition 
upon which it was granted. B. N. P. .37. .3 Taunt. 89. — 4. A bankrupt cannot 
dispute the validity of the commission under which he has obtained his certificate ; as 
Against himself, therefore, its validity is established by producing the commission 
itself, and the proceedings under it, and proof of his submission. .3 T. K. 6.75. — 
5. The assignment is established by its production, and proof of its execution by the 
commission. B. N. P. 41. — 6. An assignment is, by the practice of the K. B., 
admitted without proof, unless particular reasons oppose. 5 Taunt. 89. — 7. Upon 
an issue on a plea of payment of a debt 011 bond, at the suit of the assignees of the 
obligee, the assignment is admitted. 1 Stark. 76. — 8. Certificate may be entered of 
record, and the record given in evidence. Stat. 5 Geo. 2. c. 30. s. 41. — 9. The 
certificate of the bankrupt’s conformity, with its allowance, is sufficient evidence of 
the trading, bankruptcy, commission, and other proceedings, precedent to certificate 
obtained. Stat. 5 Geo. 2. c. 30. s. 7. — 10. The certificate must be produced, unless 
it be in the hands of the opposite party ; in which case, after notice, secondary evi- 
dence may be given. 4Campb. 282. ll. Where a defendant sets up a certificate, 
and the plaintiff contends that the bankruptcy relied on is a second bankruptcy, under 
which the defendant has not paid 1 5s, in the pound, the plaintiff must prove a certi- 
ficate obtained. But the production of the proceedings under the former commission, 
wherein the surrender and last examination are stated, is sufficient evidence of such 
former commission. 3 Esp. 195. S. P. 5T. H. 655. — 12. To prove that defendant 
has been before discharged, it is sufficient, after notice to produce the former certifi- 
cate, that the solicitor under the commission states that he was employed by defend- 
ant to obtain the certificate, and that, from the entries in his books, he has no doubt 
it was allowed. 3 Campb. 499. — 13. Evidence in support of a petition founded upon 
fraudulent misrepresentation. See 3 V. &B. 108. — 14. Commission and proceed- 
ings arc not evidence to prove an act of bankniptcy, to defeat a conveyance. 2 Rose, 
364. — 15. In an action for a creditor’s share (speaking as when such was maintain- 
able,) under an order for a dividend, the proceedings under the commission are con- 
clusive evidence of the debt. Dough 407- — 16. The circumstance of the certificate 
having been prepared before the issuing of the commission, seems to be evidence 
that the commission is fraudulent. 1 1 Ves. 422. — 17. Previous agreement between 
petitioning creditor and a relation of the bankrupt, to guarantee a certain dividend, 
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if he petition, 5s evidence of a concerted commission. 4 Taunt. IIY. — * 18. Proof, 
of an antecedent act of bankruptcy, and of a debt upon which a commission might 
have issued, was ruled to be sufficient to support an ejectment on the demise of 
the bankrupt, against the assignees. 2 Esp. 595. — 19. In an action for mali- 
ciously suing out a commission, to sustain an allegation that commission was duly 
superseded, a writ of supersedeas under the great seal must be produced; nor 
will the production of an order for a supersedeas do. 3 Camp. 60. — 20. But in 
trover against a sheriff^ or the party suing out execution after an act of bankruptcy, 
the assignees need not prove an actual demand, because the properly being 
vested in the assignees from the time of the bankruptcy, the execution is tortious. 
Bull. N.P. 41. — 21. It lies on the defendant to prove that he has paid iSs, in the 
pound under the second commission. 3 Esp. 195. — 22. Concealment of effects to 
the value of 10/. seems to be evidence that certificate was obtained by fraud. Dougl.216. 
— 23. If a bankrupt promises to pay when he is able^ sernhle, creditor must,, to recover, 
prove his ability. 2 H. B. 1 16. — 24. In an action against one assignee for contribiv- 
tion at the suit* of a co-assignec, who has been compelled to pay the charges of the 
messenger under the bankruptcy, it need not be proved that the defendant hu^ in his 
hands any funds from the bankrupt’s Cbtate. Holt, 245. — 25. In an actioit by as- 
signees, defendant cannot establish a plea of sct-ofl‘by merely proving that his cross 
demand has been allowed by the commissioners. 3 Camp. 279. — 26. Seinblc, that 
on an indictment for perjury by a bankrupt, in passing liis last examination, it is ne- 
cessary to go into strict proof of the bankruptcy. 3 Camp. 96. — 27. A bankrupt 
cannot be a witness to prove property in himself, or a debt due to his estate, unless 
he has obtained his certificate, and given a release to the assignees of his share in the 
surplus and the dividends; for he is interested to enlarge the fund. Rut* he may be 
evidence against the assignees, to prove property in, or a debt due to another; for it is 
against his interest to diminish the fund. Bull. N. P. 41. Cowp. 70. ►—'28. A bank- 
rupt, who has obtained his certificate under a second commission, even with a re- 
lease, is not a competent witness to enlarge the fund f for in the event of his not pay- 
ing 15v. in the pound under the second commssion, his future effects arc liable. Pealca 
N. P. 3. Esp. 592, S. C. — 29. In a qui tarn action on the statute of usury against the 
assignee of a bankrupt, for taking usurious interest on u loan of money to the bank- 
rupt before his bankruptcy, the bankrupt was offered as a witnesss, but had not ob- 
tained his certificate, and although he offered to release, the court held that he could 
not be examined ; for, notwithstanding the defendant had proved liis debt under the 
commission, which he might do for the very purpose of preventing a certificute, that 
was no objection to his bringing an action at law, and arresting the bankrupt for the 
whole debt. 2 T. U. 196. By stat. 49 Geo. 3. c. 121. s. 14. proving or claiming a 
debt under a commission, is made an election to come under the commission. — 50. A 
bankrupt, having obtained his certificate under a joint commission against himself and 
another, is not competent to prove that they were partners ; or that they were jointly 
indebted to the petitioning creditor ; or that his partner was a bankrupt. 2 H. Bl. 279. 

— 51. If the bankrupt give a general release to his assignees, it is sufficient; as it dis- 
charges him from receiving any sum of money from the assignees, cited 2 T. R. 497. 

— 52. In an action against two defendants, where one pleads his bankruptcy, and the 
other the general issue, the certificate of the bankrupt cannot be produced by the 
other defendant, so as to enable him to call the bankrupt as a witness. 5 Camp. 285. 

— 55. Where a bankrupt had obtained his certificate, and received his allowance, the 
court suffered his evidence to be read ; for he is not bound to refund. 1 Bro. 269. 

54. Examination of bankrupt, when taken, not under his own but another commission, 
is not evidence upon petition to expunge proofs. 2 Rose, 51. — 55. Creditors being 
obviously interested in the increase of the bankrupt’s property, cannot, during the con- 
tinuance of that interest, be admitted witnesses to support the commission, or to en- 
large the divisible fund. 2 Vin. 11. — 56. Creditors, therefore, cannot prove the act 
of bankruptcy. Peake’s Cases, 80, supra. — 57. But if a creditor release his debt to 
the assignees, without executing a release to the bankrupt, he is competent. Casi 
Temp. Hardw. 267. — 58. And if a creditor has sold his chanco of recovering a debt>. 
and his interest is thereby removed, he in competent to prove the petitioning creditor’s- 
debt in an action by the assignees. Blk. 1275. — 59. And it has been held, that a 
creditor who has not proved nis debt under a commission, is a competent witness to 
support the commission, but not to increase the fund out of which he may receive a 
dividend. 2 Camp. Rep. 500; and see 1 Taunt. Rep. 71 ; sed vide supra.— 40. Upon 
an issue out of chance^, to try whether a bankrupt had lost money by gaming, it was 
held, that a creditor of the bankrupt could not be examined as a witness to prove the 
ftict of his having so lost money; for he thereby Increased the divisible fund by de- 
priving 



m BANKRUPT. 

priviiitf liim of bib allowance. 1 Str. 507. — 4i. Defendant’s examination before tho 
commissioners may be used to shew, that by his own confession, be had concealed pro- 
perty of the bankrupt. lCarnn..'TO. — 412. And in an action by asfi‘ni< os ai;ainst an 
auctioneer, the production of tlie auctioneer’s catalogue, stating the g.)ods in (jiiestion 
to be “ the property of the bankrupt,” was held to supersede the m'cessity of going 
through the proofs in support of the commission, o Esp. Kep. .'T40. — l.". Wliere a 
bill was brought by assignees, to set aside a fraudulent assignment of an annuity msjde 
by the bankrupt, the court refused to suffer the examinations of the flcl*cndarit\ at- 
torifey, tiikcn before the commissioners, to be read, as he was not examined in chief in 
the cause. But the defendant having by bis answer set up a different right to ihe an- 
nuity than that in examinations before the commissioners, tlic court allowed tin; latter 
to be read to shew the contrariety and incoiisistcney. 3 Atk. 415. ■ — 4 1. If a certificate 
be impeached on the ground that it was signed liy iictitious creditors, they must, if 
possible, be produced to prove the fraud, as tlieir testimony is open to much observa- 
tion. 5 £sp. Hep. 2G 1. 

(F) Jurisdiction. 

1. The jurisdiction in bankruptcy is legal and equitable. 11 Vcs. 12 Ves. 

15 Ves. 4U(j. — 2. The jurisdiction in bankruptcy is distinct from that of lord clian- 
cellor. 6 Ves. 782. 8 Ves. ti50. — By the bankrupt statutes, the chancellor exer- 

cises u superintending and discretionary power, and may determine in a siimmjn’v " ay ; 
notwithstanding which, however, the court conforms itself, by way of analog}, to the 
ordinary course of jiroccedings in chancery; whicii summary jiirisdiction too, is 
confined to transactions between the creditors, the baiArupt, an'i llie .e.^i'rnccs. 
1 Atk. 77. 209. 3 Aik. 817. 1 C’h. (.'as. 232. 275. Scl. (Ja. C'h. KJ. 2 Vcs. 327. 
1 Atk. 88. — 4. The power of tlic court is the same, and no more, iqxm bill, a> upon 
petition; yet the course by bill seems the most appropriate in cases uf impfjrumce., 
and is frequently ncccssjiry to s<‘ttlc the demands of the creditors. 1 Ai K. 7<>. ( 'ooke, 2. 
— - 5. Chancellor will direct ix procedendo upon a commission siipcrsedi il In a ice-chan- 
ccllor’s order, confirmed by ciianeellor. 1 Burk, 45. -- 8. Vice-cliaiici‘l!or maA ccrtlly 
the propriety of a jprom/cwdo, upon a supersedeas upon his certificate. 1 Buck, 3. — 
7. Jurisdiction over strangers is acquired by their seeking relit f under the jurisdic- 
tion in bankruptcy. 1 Rose, 181. Ibid. 2.32. — 8. Whatever it is nect‘ssiirv to dcciile 
eollntcrally to tlie point of jimot, will give jurisiliction. J Rose, l.>. — 9. The juris- 
diction in the case of a framlulent commission extemls to every one engaged. 
1 Buck, 247. — 10. As to the jurisdiction to compel a diseo\erA, sec 2 A c^. Ctl. 
13 Ves. 189. — IJ. Jurisdiction to compel the indorsement ol‘ bills upon behalf ofonc 
making advances upon goods, as the proceeds of which the bills had been remitted to 
bankrupt, and possession of them obtained from bankrupt’s agent. I Rose, 13. — 
12. Trustees to deed of assignment of all bankrupt’s effects, compellable to proiluce 
it before commissioners to prove an act of bankruptcy. 1 Hose, .313. — 13. The 
bankrupt’s interest as part owner of property on board a ship, protected, by ordering 
the parties, who had disjiossessed messenger and used contemptuous language, to give 
security for answering banknqit’s interest. 8 Vcs. 104. — 14. I’litrc is no jurisdiction 
to restore goods seized by messenger. 1 Rose, 25. — l.'''. The validity of an equitable 
mortgage Avill be determined by the court ; though, afterwards, there ma) he a refer- 
ence to commissioners to see A/vhat is due. 1 Mad. 3.31. — Ki. A second mortgagee, 
not claiming under commission, not compollahlc to join in a sale obtained by a jirior 
mortgagee, under the General Order, «th March 1794, not producing enough Ibr both 
mortgages. 5 Ves. 357. — 17. Qveere, whether the ehan^llor, silting in bankruptcy, 
can refer a bill for taxation where there is no commission bubsistmg, Cooke, 12. — 
18. The chancellor 1ms no jurisdiction to appoint a receiver upon a petition in bank- 
ruptcy. 1 Rose, 179. — 19. The chancellor may, upon petition in bankruptcy, send a 
case tor the opinion of a court of law. He may likewise direct an issue, when the 
costs usually follow the verdict at law. Cowp. 742. — 20. Jurisdiction between mes- 
senger and solicitor. 12 Ves. 349, — 21. No appeal lies from cliaucellor’s jurisdiction 
in bankruptcy. 1 V. & B. 2 1 1 . 

(G) Partners. 

1. If three are in partnership togetlicr, and two reside at a distance from the place 
of trade, the shutting up of the house of trade, by the managing partner, makes him- 
self only, and not the other two, bankrupt. They had provided a person to manage 
the concern, which is all that the law requires. 2 M. & S. 5S&. — 2, Former practice, 
in case of several partners, was to take out separate coimirissions against each 
partner, as well us a joint one against all. 1 Atk. 137. Now, however, separate 
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oCeifiton come In under'thc joint commission, and distinct accounts aro kept. Cooke, 9. 

3. A joint commission must bo against all the ostensible partners. Willes, 474. n. 

— 4. A dormant partner need not be included in a commissiori against the firm, 
5Vcs. 4^»4. l7Ves. 405. 6 Ves. 434. Cooke, 9. But see 3 V.& B. 1 ‘26. — 5. And 
where a dormant partner shares only in the profits, without interest in tlie property, 
he cannot be included. 1 7 Vcs. 403. — C. Commission void as to one partner, not 
aviylabic against the other. 15 Vcs. 115. — ■ 7. If one of two partners become bank- 
rupt, the solvent partner may, for valuable consideration and without fraud, dispose of 
the partnership effects. Cowp. 445. — 8. If the right to transfer a hill or note be? in 
several partners, and some of them become bankrupt, and afterwards iiulorsc it, such 
indorsement, though made to a creditor of the partnership, will confer no title. 
10 East, 41 S. 1 Camp. 279. — 9. One of three partners in a ship and cargo, the cost 
and outfit of which was 4,568/., pays only 410/. in part of his third share, and givee 
his notes for the remainder; but before they become due, is declarerl a bankrupt. Thfi 
other partners cannot, by voluntary discharging the notes, stand in his place for any 
share of the profits. But the assignees are entitled to a full third, both of thcj profits 
of the adventure and of the value of the ship. Cowp. 409. — 10. A separate com- 
mission passes joint property. 3 V. & B. 98. — 11. If one of two joint tenants bo- 
comes bankrupt, and dies, Billinglnirst thinks, “ that there shall he no survivorship, 
but that his part shall be sold; because, 1. His moiety is bound by the statutes; 
2. lie might in his lifetime have sold and departed with it; 3. And by stat. 1 Jac. 1, 
c. 15. the commissioners may proceed in execution in and upon the commission, for 
and concerning the offender’s lands, tenements, A-c. in such sort as if the offender had 
been living; which they cannot do if the survivorship is held to take place. Cooke, 279. 
Billing. 111. Good. 89. — 12. The partnership is severed by a commission against 
one of two partners. Hence, a separate commission w^as established, though the otlier 
died before the assignment. 5 Vcs. 295. — 13. Joint creditors cannot prove under 
separate coininission, or against separate estate, so as to receive dividends pari passu 
witli separate creditors, wlicrc there is joint property, however trifling. 2 liose, 54, 

1 Mad. .5vS3. — 14. Or a partner solvent or insolvent. 14 Ves. 447. 449. 1 Buck, 227. 

— 1 5. Joint creditors may prove, to vote in the choice of assignees under a separate 
commission, and take the dividends, provided they pay the separate creditors. 9 Ves. 35, 

— 16. Joint creditors may prove under separate, commission, for the purpose of 
assenting to or dissenting from the certificate. 16 Ves. 193. 17 Ves. 209. — 17. Joint 
creditors may prove under separate commission, for the purpose of having separate 
accounts kept. 6 Vcs. 813. — 18. Separate accounts under separate coininission will 
be ordered, upon the application of any joint creditor. 17 Vcs. 209. — 19. Joint 
creditors may prove under separate coininission, or against separate estate, though they 
cannot receive a dividend until separate creditors arc paid 20 j. Cox, 420. 4 Vcs. 837. 

— 20. Unless there is no partner and joint estate. 15 Vcs. 52. 2V. &B. 216.— 
21. But the petitioning creditor, thoiidi joint, is not within the above rule of exclu- 
sion. 14 Vcs. 604. — 22. Even though as to part of his debt, he is only a trustee for 
a separate creditor. 17 Vcs. 247. — 23. Petition of joint creditors to prove under 
separate commission granted, but not to receive a dividend, and dividend reserved till 
account taken of what they have or might have received from partnership effects. 
3 Ves. 238. — 24. Creditors of a partnership which failed in two years, allowed to 
come iijioii the separate estate of one partner, in respect of effects taken out of the 
partnership by him without the privity of the other. 1 Ves. 166. — 25. Under a de- 
cree obtained by a separate creditor for satisfaction out of assets, the surviving partner 
a bankrupt, and the joint estate insolvent, the joint creditors not entitled pari passu 
with the separate creditors to the separate estate; but can only claim the surplus alter 
satisfaction of the separate debts. 9 Ves. 118. — 26. Separate debts being small, and 
joint creditors residing in Sicily, whither bankrupt had traded, certificate stayed till 
they had had an opportunity of coming in under commission ; and without the usual 
undertaking to pay the separate creditors, gave them in mean time leave to make such 
proof as they could, and offered a new choice of assignees. 1 Hose, 266. — 27. See 
Lord Loughborough’s General Order, 8th March 1794. — 28. Separate creditors cannot 
take a dividend upon the joint estate rateably with the joint creditors; cacli estate is 
applicable to its own debts. 3 Ves. 240. — 29. Under a joint coinniission, affairs of 
separate creditors may be arranged, and also of separate firms of tw'o or more partners. 
8 Ves. 545. — 30. Separate creditors who had taken a joint security, permitted, upon 
giving it up, to resort to their original debts. 7 Vcs. 592. — 31. Who may prove 
under the General Order of 8th March 1794, without an order. 3 Mad. 26. — 32. A 
separate^ creditor will be allowed, upon petition, to prove his debt under a joint 
commission, for the purpose of assenting to or dissenting from the certificate. — 
'33. Where new partners are taken into a trade, and it is agreed that the stock of, 

and 
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apd debts due to, the old firm, should become the capital of the new (^iirtncrship, anj 
that the new firm should take upon themselves the payment of the debts of the old 
firm, and the new partnership become bankrupt, the creditors of the old firm may 
prove as joint creditors of the new. Co. Bt. Lavts, 538. 2 Bro. 305. o Ves. C02. 
— 34. Distribution of partnershi]) cficcts as joint properly, after assignment under an 
a^eement for dissolution, the retiring partner having ol)tuii)ed an injunction and re-* 
ceiver, upon the failure of the other to fulfil his contract. 2 V. & B. 172. — 55. Upon 
dissolution of partnership between A. A. B., it is agreed, that until A. he provided Tor, 
B. shall allow him a third of the profits; B. afterwards lorms a partnership with C., 
and carries into it the stock of A. Si B.; a eonimi.siori issues against A. & B. Held, 
1. Tliat after the satislactioii of tlie creditors of B.<Sj CI., the joint eflects of B. & C. 
were tlic separate property of B., and not the joint property of A. & B. 2. Under 
that agreement, A. is a partner with B. as to a third of his interest, but is not a part- 
ner with B. & C. 2 Rose, 252. — .36*. Where a joint euniiiiission issues, cominissioners 
arc to cause distinct accounts to be kept of tlie joint and separate estates ; and sepa- 
rate debts are proveablc ; and each (‘»tate to be applicahh*, in the firjt instance, to 
payment of their respective debts. General Onler, 8ih March 1794. — .37, Joint estate 
is first applied to joint, then the surplus to separate i reditors, and vice vem/ as to the 
separate estate. 4 Ves* 840. — 38. Upon the issuing of a separate commission it fre- 
quently happened that the assignees possessed themselves of joint property; and the 
joint creditors, therefore, conceiving llimnselves enlillod to have distinct accounts kept 
of the joint and separate estates, a])plicil by pcLitioii to the lord chancellor for that 
purpose ; but it seems, that unless the petition was consented to, it was thought ne- 
cessary for the {ipplication to be made by bill. 1 Atk. 1.72. Co. Bt. Laws, 244. — 
39. Which practice was aecordingl) followed f(»r some time. oBro. 457. Co. Bt. 
Laws, 247. — 40. But it is now the practice to order this arrangement on petition. Co. 
Bt. Laws, 247. and see Ibid. 244. — 41. Though not before the choice of assignees. 
Co. Bt. Laws, 247. — 'i2. Umlcra separate commis.siun of bankruptcy, the joint pro- 
perty is administered as if both partners were bankrupts; viz. in satisfaction of the 
' joint debts, either by bill or petition, in order to ascertain the surplus coristiluting 
the separate interests. 10 Ves. 98. — 43. Under joint commission, joint property 
recalled from a separate estate only as converted by fraud; not, as formerly, by con- 
tract express or implied from acquiescence. 2 V. & B. 54. — 44. Bxception where 
one is also engaged in a diflerent concern. 2 V. & B. 34. — 45. One partner absconded 
and died abroad; separate commission against the other, and seizure of joint eifects; 
joint debts to be first paid out of joint fund, and residue divided between bankrupt's 
estate and executor, l Ves. 236. — 46. Where there were three firms commencing 
at diflerent periods ; upon the bankruptcy of the firm in which they were all engaged, 
the lord chancellor ordered distinct accounts to be kept of the different partnerships, 
and of the respective separate estates of the bankrupts. 2 Bro. 15. — 47. But where 
there have been various partners! lips, and a joint coiiiniission is taken out against one 
firm, in which some of the parties were not engaged, there can only be the common 
order for keeping the distinct accounts of the joint ami separate estate. Co. Bt. 
Laws, 249. — 48. Right of joint creditors, under separate commission, to an account 
and application of separate estate, limited, as to separate estate, to surplus ; not voting 
in the choice of assignees. 18 Ves. 442. — 49. If a creditor has u joint 
and several security, he may come in either against the joint or separate estate. 
He must make an election, for he cannot prove against both estates, to receive 
dividends at the same time; but when he bus made his election, if the 
Other estate should have a surplus, aftei* paying its own debts, he may come 
in upon the surplus of the other. 3 P. Wms. 405. 1 Atk. 106. lb. 98. Co. Bt. 

Laws, 249. 10 Ves. 107. 15 Ves. 4. — 50. If the same persons arc concerned in 

several firms, and issue bills on which the names of the respective firms stand, as 
drawers, indorsers, or acceptors, a party taking such bills, conceiving them to be dis- 
tinct houses of trade, may prove against each estate. Co. Bt. Laws, 251. 8 Ves. 546. 

— 51. A creditor who, knowing of the partnership of the parties, takes a bill drawn by 

all, indorsed by one, is not entitled to double proof, upon the ground that previously to 
ttJting the bill, he required and had the indorsement of that one. 2 Rose, 82. — 
52. Joint debts, paid by a bill drawn by one of the debtors and accepted by anotherj» 
each carrying on distinct trades; proof under their separate commissions upon 
the bill 2 V. & B. 254. 1 Rose, 441. — 53. Where A. sold goods to B., and 

other goods toC., and B. & C. joined in a note for the whole ; A. was allowed to prove 
against the separate estate of each, on giving up the joint note. Co. Bt. Laws, 250. 

— 54. Taking a joint security is not an election to prove against the joint estate. 
15 Ves. 4. — 55. Creditor must elect in the first instance against which estate to prove. 
10 Ves. 107. — 56. The general rule is, that a creditor, upon joint and several security,. 

must 
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must elect before dividend. 9 Vea. 225. Cox, 218. — 57. The rule that a creditor 
upon joint and several security must elect before dividend, is not applicable to 
a contract for double security* against distinct firms, viz. bills drawn by all the 
partners upon a distinct linn, constituted by some of thcjn. i V. & B. 495. — 58. Pro- 
vided creilitor was ignorant of their iilentity. S. 2 Rose, 3fi. 37. — .59. The 
creditor is entitled to sufficient time to examine the accounts of the two estates. 
— f 0. And he may defer his election until a dividend is declared. Co. Bt. Laws, 
250. S. C. 2 Bro. 595, — 61. And even if he has received a dividend, the court 
will permit him to change his proof, upon refunding the dividend received. 3 P. 
Wins. 405. — 62. But if a dividend has been made upon the other c^tatcs, the court 
will not permit the dividend to be disturbed. 1.5 Ves. 70. — 63, Where the partic.s 
were assignees, and had a sufficient fund to make a dividend, they were ordered to 
elect in six weeks, Co. Bt. Laws, 250. — 64, Creditor not having received dividend, 
permitted to waive proof against joint estate; and, not disturbing any dividend made, 
to prove against separate estate. 13 Ves. 70. — 65. A. carrying on business on his 
separate account, and also in partnership with B., gives a bill of exchange drawn by 
himself, to the order of A. & B. and indorsed by them. A. separate commission issues 
against A.; B. dies; the holder of the bills proves them under A.'s commission; hav- 
ing aflerwards learned that distinct accounts were to be kept of the estates of A. and 
B,, he applied to be at liberty to prove against the joint estate of A. and B., in addition 
to his proof against the separate estate of A. Ordered, that he should be at liberty, 
either to retain his present proof, or to withdraw it, and prove against the joint estate., 
iRose,159. — 66. A. holding the acceptance of B., which he had taken in ignorance that 
B. was a member of the firm of C. ^ Co., the drawers, and of which firm one of the ^ 
members was an infant, proves a debt against the joint estates, under the separate 
commissions against B. & C. (the infancy of the other partner cxchuling a joint coin- 
missioii) making his proof, not as against the liuhilily of the parties, arising from tlie 
contract on the bill, but upon his right to include or exclude the resort to a dormant 
partner. Held, that such mode of proof wus a conclusive election to resqrt to the 
joint funds alone, and discharged the separate estate of the acceptor, from the liability 
which would otherwise have arisen out of the ignorance of the holder, that the accep- 
tor was a member of the firm of the drawers. 2 Hose, .34. — 67. A joint creditor sues 
out two separate commissions; under one he proves against the Joint estate, and receives 
a dividend, at which time ho was ignorant of his right to prove against the separate 
estate of the other. Held, that he had not conclusively elected to prove as a joint credi- 
tor; but that, refunding the dividend with interest, he might prove as a separate creditor, 

1 Buck, 7. 2 Hose, .389. — 68. The rights of joint creditors under a joint commission, 
or against joint estate, to interest subsequent to commission, in case of a surplus, pre- 
ferred to a debt from the separate to the joint estate. 9 Ves, 588. — 69, Separate cre- 
ditors cannot claim interest out of surplus of joint estate, till joint creditors are satis- 
fied. Cox, 275. Cooke, 184. 4 Ves. 677. — 70 . Joint creditors have no lien upon 
partnership effects, until execution; which may be joint or several; their cquitjf alter 
dissolution depends upon the right of the partners. 2 V. & B. 173. — 71. Liqn or sepa- 
rate creditors upon surplus of joint estate, admitted where one partner being dormant, 
joint creditors had, by resorting to, diminished separate, and by exonerating joint estate, 
had produced a surplus, and to the extent they had so diminished. 2 Rose, 84, — 
72. Execution against partnership property upon the bankruptcy of one partner, is 
not allowable. 1 1 Ves. 85. 17 Ves. 195. — 73. Where two partners agree to borrow 
a sum of money for the use of the partnership, but one of them only gave a bond for 
securing the payment, and the other was a^itucss to it, and the money was afterwards 
<jntcred in the cash-book of the partnership, obligee in the bond was admitted a cre- 
ditor against the joint estate. 1 Atk. 225. — 74."Whcre a creditor had lent money to 
two partners upon their joint notes, and upon the scflarate bonds of each, and the 
whole of the money was applied to the use of a partnership, consisting of them and 
several others, and the partners all agreed to consolidate the separate debts, and to 
consider them as the debts of the new partnership : the creditors were allowed to 
prove the whole amount against the joint estate of the partnership. 2 Bro. 595. — 
75. A father, member of a banl{, transfers a sum of money to the credit of his son, with 
the partnership. For this credit the son is entitled to prove under a commission against 
the firm. 2 Rose, 584 — 76. A sole trader indebted by bond, took in a nominal 
partner, but without fraud, two years after the partnership failed ; and proof not allow- 
able for that separate debt, under the joint commission, unless something, as payment 
of interest by both, to make the partnership liable ; for which, however, very little 
would be sufiicient. 1 Ves. 1,31. — 77. A joint note of A. and B. is given for goods 
sold to A, only, and a receipt given as for money paid; a joint commission issues against 
VoL. IL N A. and 
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A. and B. ; the seller may itill prove his debt for goods sold, against the separate estate 
of A. Cox, 49. — 78. A. B. and C. carried on trade in partnership, and A. and B. 
were partners in a distinct trade, and became bankrupt. D, being a creditor of the 
three for goods sold and delivered, could not prove his de!)t against the joint estate 
of the two, but was admitted to prove against the separate estate of each. Cox, 372. 

79. A., the partner ofB, carrying on business at a difierent place, draws bills of ex- 
change, soinotimes in the name of the firm, and sometimes in his own name, upor. the 
clerk of the partnership, managing the business in London, and discounts them with 
the bankers in die country. Upon an application by them, that the bills drawn in the 
separate name of A., might be considered as a partnership debt, from having been ap- 
plied to the partnership purposes; lord chancellor expressing an opinion against the 
claim, directed a case. 1 Rose, 61. — 80. A. entering into partnership with B., ap- 
plies to his bankers for a loan to constitute his capital ; they consent, upon condition 
that B. shalljoinina security for re-payment of the loan, which is complied with. 
The partnership open an account with the bankers, who also continue the private 
bankers of A. On the bankruptcy of the bankers, the balance on the joint account, 
arising from tliis loan, is against A. and B. ; but A.’s private account is in his favour. 
A. and B. were allowed to set oft' this private balance against the Joint debt, it being 
but a security for the separate. A, and B., soon after the partnership commencecl, 
took in another partner, but it was understood that the account with the bankers was 
to continue as before. This partner drew checks in the partnership name, and paid 
them into his private account. The assigness held not entitled to charge the checks 
so transferred, against the partnership account. 1 Rose, 156. — 81. A., a trader, be- 
ing indebted to several persons, enters into partnership with B. and brings his stock in 
trade into the partnership. By the partnership articles it was agreed, that the joint 
trade should pay the creditors of A., named in a schedule. Held, that a separate cre- 
ditor of A. named in the schedule, did not by the articles become a joint creditor of 
A. aiulB. 1 Buck, 13. —82. If one partner, being a trustee, brings trutt-money into 
trade without the knowledge of his co-partner, it cannot be proved as a joint debt; 
for, although the partner abuses bis trust, and advances the money to the partnership, 
it will not raise a contract between the partnership and the person whose money it is. 

5 Bro. 265. — 83. Nor can money borrowed by one partner to pay for an estate, but 
applied by him to pay partnersliip debts, be proved by the lender against the joint estate. 
Co.Bt. Laws, 537. — 84. Wlierc a broker insured with an underwriter who underwrote 
aeparatcly, but had partners, and the broker kept an account with the partnership; 
held, that the proof could not be made against the joint estate, as insurance with ii 
partnership is prohibited by stat. 6 Geo. 1. c. 18.; but the debt was ordered to be 
proved agiuiist the separate estate, 1 Bro. 399, 400. — 85. Where several firms arc 
engaged in a joint adventure, the creditors of the adventure, in case of bankruptcy, 
and of there being ncK joint properly, must prove against the estates of the individuals, 
not of the firm. 2 Rose, 393. — 86. Stock, though owned by one partner only, witU 
interest in the profits merely in the others, is administered as to joint creditors, ns be- 
longing to all. 2 Rose, 382. — 87. The benefit of an insurance by the bankrupt 
partner, upon his own account, upon the joint property, not liable to joint creditors. 

6 Ves. 575. 6 Ves. 136, 3 Mad. 63. — 88. Upon dissolution of partnership by retire- 

ment of a partner, followed by bankruptcy, the right of the joint creditors against joint 
property remaining in specie, depends upon the bvn& Jidvs, 1 1 Ves. 3. 1 Rose, 416. 

— 89. A fair dissolution of partnership between two; one retiring, and assigning the 
partnership property to the other, and taking a bond for the value, and a covenant of 
indemnity against the debts ; tlic other continued the trade separately a year and a half, 
Cud then became a bankrupt The lord chancellor was of opinion, that the joint cre- 
ditors had no equity attaching upon partnership ejects remaining in specie ; and, at all 
events, such a claim ought to be by a bill, not a petition. 6 Vei. 119. — 90. Where one 
of three partners assigned liis share to one of the other two partners, and a separata 
commission afterwards issued against that one of the remaining partners, to whom the 
assignment was not made; Lord Hardwickc held, that the joint estate of the whole 
firm should bp applied to the payment of the partnership debts. Co. Bt. Laws, 246. 
Lord Eldon, in commenting upon this case, in Ruffin, thought that the assign- 

ment by one partner to one of the other two, materially distinguished it from that case. 
91. A partner retired upon a bond for the balance due to him, with a covenant of in- 
demnity, with a surety, being upon the bankruptcy of the remaining partners arrested 

creditors, his petition for the application of the specific stock and debts 
ot the old partnership to the creditors of that partnership in preference, was dismissed, 
with lil)erty to file a bill. 15 Ves. 347. — 92. Joint creditors under a bankruptcy aro 
bound by a bo/iti fide diisoliition of the partnership, and an asugnment of the partner- 
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ship estito and efTacts to one of the partners. But where, after a diisolution and 
iuch an assignment, n bill was filctl by the retiring partner against the other, alleging 
fraud in the non-performance of the articles of dissolution, and praying an injunction, 
and a receiver, which were ordered i held, upon a subsequent bankruptcy, that such 
interference of the court restored the property to its original clnu'Hcter, as joint pro- 
perty; unless the plaintiff in equity tiad, by his conduct between the times of his 
obtoining the injunction, and the bankruptcy, rendered nugatory the effect of such 
interference; and upon that ai| inquiry directed. 1 Rose, 416. — 9.7. If, in the case 
of a partnership, one of the partners embezzles part of the partnership effects, and 
becomes a banl^upt, the assignees can be in no better case than the bankrupt himself ; 
they take only such undivided share or interest as the bankrupt partner himself had, 
and in the same manner a.she had itj that is, subject to all the rights aud liens of the 
other as a partner, and entitled only to the balance of the account after the partnership 
debts paid, and the deduction for his embezzlement 2 Vern.2d7. Davies, .371.^ 
94. A transfer of partnership property, after an act of bankruptcy by one partner, 
is valid for a moiety. 1 Esp. 68. 72. — 95. One partner may be a creditor of another; 
and, if he continues solvent, may prove his debt under a separate commission against 
his partner. 1 Ajtk. 225. 2 Ch. Rep. 226.*— 96. If the solvent partner pays more 
than his proportion of the joint debts, his right to prove must depend upon his having 
made such payments prior to the bankruptcy. 1 East, 20. 5 Ves. 792. — 97. Where 
one partner pays his share of a joint debt to another partner, for him to pay the joint 
creditor, which he omits to do before he becomes bankrupt, this debt is jiroveable. 

1 East, 20. — 98. Proof by solvent partner allowable in respect of misapplication by 
bankrupt of money paid by solvent partner, as liis liquidated share ol joint debts 
S Ves. 792. — 99. Secus,in respect of payment by him since bankruptcy, of bankrupt’s 
share. Ibid.— 100. Under a separate commission of bankruptcy, proof of solvent 
partners having paid the joint debts since the bankruptcy, ii[)on account of a misap- 
plication by the bankrupt to his own use, not by contract, but by fraud, exceeding his 
authority, and without the privity of his partners. 2 V. & B. .31. 2 Rose, 40. — 
101. A partnership is not entitled to prove against the separate estate of an individual 
member of it, in respect of funds drawn by such member out of the general stock, 
unless the same have been drawn out fraudulently, l Rose, 477.*— 102. A solvent 
partner is entitled to prove against the estate of the bankrupt partner, the amount of 
the balance due to him upon the partnership account, first satisfying the partnership 
debts, or indemnifying the bankrupt’s estate against them. 2 Hose, 175. — 103. Where 
one partner carries on a distinct trade, the other partner may, under his commission, 
prove a debt for goods sold to him by the firm. 1 Rose, 146. — 104. A., induced by 
the fraudulent representations of B.,as to the profits of his business, gives him a certain 
sum of money for a sliare of it ; on the discovery of the fraud, A. files a hill in eijuity 
for an account to have the partnership declared void, and lor a receiver. The receiver 
was ordered ; B. becomes bankrupt ; petition by A. to be admitted to prove under his 
commission, refused, with liberty to make a claim. Although A., as against B., might 
have an equity to say he never was a partner, it would be difficult to say so as against 
third persons, l Rose, 69. — 105. Retired partner, with covenant of indemnity against 
the debts, in consideration of assigning his share of the property, admitted, under a 
commission against the remaining partner, to prove a joint debt paid by him, indem- 
nifying the joint estate against the joint debts. 3 Ves. & Beam. 1.33. — 106. Under a 
separate commission against one of two partners, the bankrupt having paid 20«. in the 
pound to all his creditors, obtained an order for the payment of the surplus to him, and 
the same was accordingly paid to him. Held, that his partner was entitled to apply 
petition in the bankruptcy, for an account of such surplus, and for payment of his 
proportion of it, and that the court had jurisdiction to make the order required. 

1 Rose, 442.— 107. A, B., and C. having dissolved partnership without due notice, 
C. drew without authority, bills in the partnership firm, in favour of D., ignorant of 
the dissolution, who sued the firm on the bills. C. having pleaded his bankruptcy, 

^ D. entered a nolle protequi as to him,i|nd had judgment against A. and B,, which was 
satisfied by money lent on their joint account; and A. and B. were allowed to sue 
C. jointly for the money paid, 5 East, 225. — 108. The debt due from two bank- 
rupt partners to a third, who has been compelled to pay the sum owing from the 
partnership, is joint. 1 East, 20. — 109. A creditor may sue the solvent partner, 
notwithstaoding proof under the bankrupt partner’s commisuon. 4 Taunt. 326. — 
110. Unless the partner tokes the joint property with a fraudulent intent, to augment 
his separate estate, the assignees on bendf of the joint estate will not be allowed to 
prove against the separate estate. Co. Bt. Laws, 534. — 11 1. Under a joint coinmii- 
aioD, no proof for eitlier the joint or separate estate agfunst the other, unless the debt 
Arose by actual or infored fraud. 9 V. & B. fflO. 1 Roie» 437. — 112 . Assignees 

^ 2 under 
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under separate commission cannot come upon joint estate for a sum brought bjr bank^^ 
nipt into the partnership beyond his share. 1 Vcs. 167. — 113. Partners engaged 
individually in other concerns, jf they are distinct, proof may be made of debts as 
between the diflfcrcnt estates ; not if merely branches of the joint concern. 1 1 Ves. 413. 
And see 1 Rose, 305. — 114. A., B., and C. were in partnership as partners in a 
distinct house, commissions issued against both firms; the estate of the two were not 
allowed any thing from the estate of the three, until the joint creditors of the three 
were fully satisfied. Cox, 440. — 115. Where one partner, with the privity of the 
other, had taken out of the partnership fund more than his share of the joint stock, 
the assignees under the joint commission were allowed to prove against the separate 
estate of the partner, for the amount improperly taken out. Co. Bt. Laws, 533. this 
appears to be the same case cited as 1 Atk. 225.— 1 16. And the same rule was followed, 
where the property had been taken out without the privity of the partner. Co. Bt. 
Laws, 535. 1 Ves. jun. 166. — 117. Where a partner indorsed or signed the firm of 

the copartnership to divers bills and notes belonging to the firm, and discounted or 
pledged the bills, Ac. with several persons for money borrowed by him for his separate 
use, without being brought to the partnership account; and upon the bankruptcy of 
the firm, the bills and notes were brought against the joint estate; the joint creditors 
were refused permission to prove the amount of the dividends paid upon such bills 
and notes against the separate estate of such partner. Co. Bt. Laws, 535. — 
118. Where there was a joint commission against two partners, and a separate com- 
mission against one of them, the petitioners, assignees under the separate commission, 
petitioned to be admitted creditors under the joint commission, for a sum of money 
brought l)y the bankrupt iiito.the partnership beyond his share ; and as being therefore 
a creditor on the partnership for that sum. But refused, on the principle that he 
cannot be a creditor on the partnership, in competition with the joint creditors. Co. 
Bt. Laws, 532. -—119- If there are several partners constituting one firm, and any of 
them carry on a distinct trade, and in such character, deal with and become creditors 
of the other firm, and a joint commission issues; proof may he made for such debt, 
as if they had dealt with strangers. Co. Bt. Laws, 538. 11 Ves. 413. — 120. But 

it seems, that if the concern carried on by one partner, is merely a branch of the 
joint concern, proof will not be permitted. 11 Vcs. 413. — 121. If the trades should 
t)e in the same commodity, it will only be presumptive evidence that they- are not 
distinct. Co. Bt. Laws, 538. — 122. Contribution decreed between the joint and 
separate estates, the former having paid beyond the proportion of a debt to the crown 
under an extent, and the bankrupts being bound jointly and severally. 4 Vcs. 752. — 
123. Under a separate commission, the separate estate is entitled to he reiinhurscd 
out of the joint estate, cxpences incurred in recovering property for the benefit of 
the joint creditors. 1 Hose, 201. — 124. Joint creditors, under an order to prove 
against separate estates, proving against one or more of them exclusively of the rest, 
tJie estate so burdened is entitled to reimbursement from the others. 2 Rose, 392. — 
125. The assignees of a bankrupt partner are tenants in common with the solvent 
^ partner. 11 Ves, 83. — 126. And from being such, cannot have trover against him, 
or one claiming under him, for the partnership property. 1 East, 363. 368. — 127. One 
partner cannot be entitled to allowance by niinsclf. 1 Mad. 68. — 128. Partners 
under a joint commission arc not entitled to a double allowance, one in respect of 
the joint, and the other of the separate estate ; hut one allowance in respect of their 
joint and separate effects is to he divided lietwcen them, according to the proportions 
which the surplus of each of their separate estates, after payment of their respective 
separate debts, and the respective moieties of their joint estate, have contributed to 
the payment of their joint debts. 1 Bro. 453. S. C. Co. Bt. Laws, 523. — 129. The 
payment of joint dividends under the usual order, by bankrupt partner, is not con- 
siJered as a payment uiuler the bankruptcy. Hence, no iillowancc where joint cstato 
paid 18r., and separate 8s. 1 Rose, 421. 2 V. & B. 209. — 130. Bankrupt not en- 

titled to allowance as against the right of joint creditors to surplus, under separate 
commission, though separate estate pays 20^. 2 Rose, 95. 3 V. & B. 1 37. — 131 . Bank- 
rupt not entitled to allowance under joint commission, though joint estate pays lOr., 
unless separate creditors arc paid lOr. also, i Mad. 68, 

(H) Petition, 

1 . After judgment by default in an action upon a dividend under a commission of 
bankruptcy, the assignees filed a bill for discovciy^, and to have the proof of the debt 
expunged ; demurrer allowed, the course being by petition. 2 Ves. 666. — 2. To a 
hill by a bankrupt, who had taken the benefit of an insolvent debtor’s act, and his 
assignees under that act, against the assignees under his commission, and others, 
stating improper conduct and collusion ; and that all or most of tbo creditors under 
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the coimiiiiston were satisfied, and praying an account; a dfemnrrer, on the ground 
that the mode of proceeding was by petition in bankrn[»tcy, was allowed, l Rose, 
— 3. All order on a person to attend the commissioners to be examined, can only 
be by petition, not on motion. 1 Hose, 192. — 4. Equitable relief under a second 
commission against an imccrtificatcd bankrupt, with suggestion of property acquired 
in the subsequent trade, and want of notice by the subsequent creditors, refused 
on' petition, with liberty to file a bill. 3 V. & B. 105. — 5. The drawer of a bill 
of exchange discounts it with his banker, who became bankrupt before the ma- 
turing of the bill, having a cash balance of the drawer in his hands. Petition 
by the drawer and acceptor, that the assignees might be restrained from pro- 
ceeding at law on the bill, upon payment to them of (he difi'erence between the 
cash balance and the bill, dismissed. 1 Rose, 320. — 6. Whether a debt may be 
proved or not, may be discussed in the matter of the bankrupt : where property ia 
sought to be divested, a bill is necessary. 2 Sch. & Lef. 228. — 7. Though an order 
might be made upon part of a petition in bankruptcy, viz. for interest against an as- 
aignee, who did not pay into the bank, appointed by the creditors, under the act of 
parliament, the petition also praying his removal, with much groundless imputation, 
the whole was dismissed with costs ; without prejudice to another petition, confined 
to the proper object. 13 Vcs. 270. — 8. The general rule in bankruptcy is, that if 
the petitioner do not pay his costs, ho cannot have them. 1 Buck. 215. — 9. Costs 
given under the word expences, though not specifically prayed by the petition. 1 
Rose, 204. — 10. General Order of the 12th August 1809, as to bankrupt’s petitions. 
1 Eose,vii. 16 Vcs. 520. — 11. The General Order 12th August 1809, will not be 
dispensed with, unless under special circumstances, verified by aflidavit. 1 Rose, 97. 
— 12. Agents in town permitted to sign for principals in the country, a petition in 
bankruptcy; the agents undertaking to be answerable for the costs. 1 Rose, 231. — 
13. The General Order of 12th August, 1809, held to be complied with by the soli- 
citor “ authenticating” the signature of the petitioner, without “ attesting” it. The 
object of the order being to secure the responsibility of a solicitor to the propriety of 
the application. 2 Rose, 85. — H. A petition presented by assignees must, under the 
General Order, 12th Aug. 1809, be signed by all who present it, and not by one only, 
as in the case of jiartncrs, 1 Buck, 109. — 15. Application to permit a petition to bo 
signed by the petitioner’s agent in London, granted, it being near the end of the sit- 
tings after Trinity term. I Buck, 255. — 16. Bankrupt petition witnessed by the 
agent of the attorney who presented the petition, not a sufficient compliance with the 
General Order, requiring the attestation of the attorney who presents the petition. 
1 Mad. 75. — 17. Solicitor, on his own behalf, presenting a petition in bankruptcy, an 
attestation was, on an application for that purpose, dispensed with. 1 Mud. 446. — 
18. A petition in bankriiptc}^, attested by the agent of the attorney for the petitioner, 
and authenticated by bis attorney, is a sufficimit compliance with the General Order 
of 12th August, 1809. 2 Mad. 259. — 19. Petition, the affidavit in support of which 

had been sworn before a master extraordinary, who was solicitor to the commission, 
ordered to stand over, with liberty to file another affidavit. 1 Rose, 145. — 20, An 
affidavit in support of a petition cannot be read, if sworn before the petition was an- 
gwered. 2 Rose, 246. — 21. Affidavits in support of petiiiens filed subsequently to 
the petition-day, cannot be read. 2 Rose, 161. — 22. Affidavits on petitions in bank- 
ruptcy may be filed after the petition-day ; but the petition in such case stands over, 
to give time to answer them. 2 Mad. 184. — 23. Affidavits in reply are only to be 
permitted in cases where new matter is introduced in the affidavits answering the pe- 
tition. 1 Buck, 244. — 24. A party having an objection of form to a petition, ought 
to be prepared to answer the merits, if the objection' is over-ruled ; and if it is neces- 
sary that the petition should stand over, to enable him to file affidavits, he pays the 
costs, 2 Mad. 261. — 25. An application that a petition just culled on may stand 
over, will not be granted, utiless upon payment of costs by the party making it. 1 
Rose, 24. — 26. Petition not to stand over for the purpose of replying to affidavits, 
unless the application be made at least two days lieforc the petition a{)pcars in the* pa- 
per. 1 Buck, 232. — 27. Where an issue is directed on a petition to supersede a 
commission, the petition will be ordered to stand over to a time fixed, as that by 
which the issue will probably be determined ; at which period the petition will be' 
dismissed, if the issue has not been tried,^ unless the bankrupt make an affidavit ex- 
planatory of the delay. 3 Mad. 371. — 28. Petition to expunge a charge of collu- 
sion made in another petition, and to be heard before that petition, dismissed with 
costs. That other petition coming on to be heard, and the charge of collusion being 
unfounded, it was dismissed' with costs as against the party so charged. 1 Buck, 132. 
— 29. A person keeping out of the way, to avoid the service of an Order made upon* 
peti^n in bankruptcyi it was ordered} upon raotioD> that service at his office should 

NS be 
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be gooj service. 1 Buck, 38. — 30. After an order in bankruptcy, with liberty to 
bring an action, with special diix'ctions for a production of papers, and not to set up 
the bankruptcy, a bill of discovery cannot be filed. 18 Ves. 209. — 31. Petition 
amended, paying the costs of the day. 2 Rose, 368. — 32. Petition allowed to stand 
over, to amend the title. 1 Buck, 230. — 33. Title of a petition in bankruptcy 
allowed to be altered, on paying the costs of the day. 1 Mad. 309. — 34. Order 
relative to the reinstatement, in the vice-chancellor’s paper, of petitions, or 
insertion in the chancellor’s, petitions struck out of the vice-chancellor’s paper for 
non-attendance. l.Buck, 107. 2 Mad. 146. — 35. Attorney, under the circum- 

stances, ordered to pay the costs of an improper petition in bankruptcy. 1 Mad. 78. 

— 36. Assignee under a commission of bankruptcy, cannot maintain a petition against 
a person not claiming under the commission. 19 Ves. 46. — 37. One of two assignees 
liaving quitted the country, a petition was presented by the remaining assignee, that 
the bargain and safe to the two assignees might be vacated, and that a choice should 
be made of a new assignee in the stead of the one abroad, and that a new bargain 
and sale might be executed to the petitioner and the new assignee ; and that service 
of the petition, at the last place of residence of the assignee abroad, might be deemed 
good service. On production of an affidavit of service of the petition, an order was 
made according to the prayer of the same. 3 Mad. 23. — 38. Bankrupt permitted to 
petition against the commission in form& pauperis, 2 V. & B. 124. — 39. A petition 
to supersede a bankruptcy, must not be presented pending an action in which the va- 
lidity of the commission is to be litigated. 3 Mad. 228. — 40. Petition to supersede 
a second commission, must be served on the assignees under the first. 1 Mad. 74. — 
41. Upon a petition to supersede a commission, the bankrupt’s examination before the 
commissioner is evidence to show that the petitioner is not a creditor, although the 
petitioner was not pre.sent at the examination. 1 Buck, 98. — 42. Upon a petition 
to supersede a commission, the proceedings must be produced. I Mon. Bt. Laws, 604. 

— 43. Petition to prove a debt in bankruptcy irregular, because the creditor did not 
before the commissioners till after it was presented, and because brought to hear- 
ing without stating M'hat passed before them. 2 Ves. 4i. — 44. Application to the 
lord chancellor in bankruptcy, before the decision of the commissioners, to receive 
or reject proof of a debt, with the view to the choice of assignees, improper. 1 V. 
& B. 280. — 45, On petitions in bankruptcy to be admitted to prove debts, which 
have been rejected by the commissioners, the petitioners ought to state to the court, 
in the first instance, the grounds of the commissioners’ objection. Cox, 308. — 46’. A 
petition to be admitted to prove a debt, which the commissioners had rejected, should 
state the grounds of their rejection. It appearing, in this case, that the bankrupt was 
in custody at the suit of the creditor, and that, previously to the proof, the commis- 
sioners insisted upon his discharge, the petition was dismissed with costs. 1 Rose, 
274.*— 47. A petition to prove, on a refusal by eommis$ioner5,miist not exceed the sum 
first proposed. 3 Mad. 132. — 48, Petition by tbe bankrupt to expunge the proofs 
of various creditors, dismissed, as being multifarious ; costs not given out of the estate, 
on the ground that it would be hard upon the other creditors whose debts were indis- 
putable. 1 Buck, 256. — 49. One of two partners, the other being abroad, proves a 
debt and dies. Service of the petition to expunge the debt upon the attorney ap- 
pointed to receive the dividends, ordered to be good service, upon motion. 1 Buck, 
200. — 50. Order made on motion that service of a petition in bankruptcy, on the 
attorney of a person abroad, whose debt was sought to be expunged, should be deemed 
good service. 3 Mad. 116. — 51. Practice on petitions to pay dividends upon a debt 
proved. 2 Rose, 161. — 52. Any creditor who has provea a debt under a cominis- 
inission, may oppose the allowance of the certificate, although his debt docs not 
amount to twenty pounds, Stat. 5 Geo. 2. c.30. s, lo. 7 Vin. 134. — 53. If a per- 
son has been admitted as a claimant under a commission, he may oppose the allow- 
ance of the certificate. 1 ^tk. 73. Ibid. 81. — But if a long account is to be taken, 
and the bankrupt swears positively that the balance on taking the account will be in 
his favour, and the petitioners who- oppose the allowance of the certificate, do not ven- 
ture to swear that there will be any balance in their favour ; the lord chancellor will 
not stajr its allowance, l Atk. 81. — 55. For barely coming before the commissioners, 
and saying there is such a debt, is not sufficient without an affidavit. 2 Ves. 249. — 

56. Creditors who have signed the certificate, may be heard against its allowance; and 
the allowance has been sometimes refused and sometimes adjourned, even where there 
has been no opposition. Many years may intervene between the signing and the 
allowance of the certificate; and large ef^cts may in the meantime come to the bank- 
rupt; and the future allowance ought not to overreach them. 2 Burr. 718. — 

57. Creditors were formerly permitted, by an order from the great seaL to prove their 
debts under a commission, for the purpose of opposing the allowance of the certificate, 

without 
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Without bein^ restrained from proceeding at law for their debts. 7 Vin. i.T4. 

1 Atk. 219. 221, 5 Uro. 210. Co. Bt. Laws, 130. 14 Ves.495. — 58. But by st. 

49 Geo. 3. c. 121. s. 14. proving or claiming a debt under a commission, for any pur- 
pose whatever, is made an election by the creditor, to take the benefit of the com- 
mission with respect to such debt. — 59. CVeilitor w'ho has not come in under ilie 
commission, and has the means of trying the validity of the certificate at law, cannot 

I ietltion to stay the certificate. 1 B«ick, 225. — 60. Where a petitioner prayed the 
ord chancellor to stay a certificate, in order to give him an opportunity to prove his 
debt ; but did not account for his not having applied before ; the lord chancellor dis- 
missed the petition. 2 Bro. 48. — 61. If a petition is presented against the certificate, 
on or before the day appointed for the allowance, it is immediately stayed, and the 
petition set down to come on in the usual course. The petition must be served on the 
bankrupt, that he may have an opportunity of answering the allegations. Go. Bt. Laws, 
463 . — . 62. Petition by a creditor, having the bankrupt in execution, to prove, for the 
purpose of preventing the certificate, then before the lord chancellor for allowance; 
waiving the dividend ; the bankrupt having been so before. The petition as to staving 
the certificate dismissed with costs; with liberty to prove. 14 Ves. 138. — 63. Mo- 
tion on Saturday the 1 1th, the last day for presenting a petition against a bankrupt’s 
certificate, that a petition prepared, but not properly signed, might be ordered to be 
received on Monday the 13th, and considered as presented on the llth, refused. 1 
Mad. 111. — 64. Seville^ a petition to stay a certificate prospectively, cannot be 
supported. 1 Buck, 39. — 65. Bankrupt not served with a petition to stay his 
certificate, on which an attendance had been ordered, entitled to his certificate; 
and not bound by taking copies of the affidavits. iV.^B. 543. — 66. Petition 
to stay certificate not being served till the day of petitions, though not answered till 
the day befon?, the bankrupt declared entitled to his certificate. Cooper, 97. — 
67. Petition to stay certificate must be served before petition-day. 2 Rose, 187. — 
68. Petition to stay a certificate, must be personally served on the bankrupt before 
the petitiou-diiy. I Buck, 38. — 69. Though a bankrupt applies to the court to have 
a petition to stay his certificate advanced, yet that is not a waiver of his right to be 
personally served before the petition-day. 1 Buck, 39. — 70. Whether affidavits to 
stay a bankrupt’s certificate, filed after the petition presented, must be confined to 
replying to new matter introduced by the bankrupt, (liucrc, lo Ves. 359. — 71. Affi- 
davits in support of petitions to stay certificates, are from necessity an exception to 
the rule, that affidavits sworn previously to the answering of the petition, are inadmis- 
sible in evidence. 2 Rose, 257. — ■72. General order in bankruptcy, that affidavits 
in siip[)ort of a petition to stay the certificate, shall l)c brought into the office together 
with the petition, except such as shall be necessary in reply to affidavits in answer to 
it. 11 Ves. 510. — 73. All affidavit m support of a petition to stay a certificate filed 
after the petition is presented, cannot be read. 1 Buck, 178. — 74. Upon petition to 
stay a bankrupt’s certificate, affidavits filed after the petition presented, admitted only 
ill reply; according to the General Order, 16th Nov. 1805. 1 Ves. &Beain. 5. — 76. If 
a creditor believing a commission to be invalid, does not prove under it, but acting 
adversely, declares to the bankrupt and his friends, that he means to petition for a 
supersedeas, and to stay the certificate, unless his delit be paid or satisfied, that is not 
such a tampering as will operate in bar to his petition, l Hose, 402. — 77. A petition 
to stay a certificate, is an exception to the regular course of proceeding and may be 
heard out of its turn. 1 Rose, 93. — 78. Upon a petition to stay a certificate, im- 
p uting conduct to the bankrupt, which if proved would amount to felony, the court 
will not direct an issue to try the fact of conformity. 1 Buck, 275. — 78. If a cre« 
ditor is induced by money to withdraw a petition presented against the certificate, or 
after such a petition, sells his debt, with an agreement to withdraw his petition, it 
will avoid the certificate ; and to prevent such practices, petitions against a certificate 
are not now allowed to be withdrawn as of course. Co. Bt. Laws, 465. — 79. By a 
General Order, if any solicitor shall refuse or neglect to take away from the office, 
the order made upon the hearing of any petition presented against the allowance of a 
bankrupt’s certificate, within three months from the time such order is made, such 
bankrupt’s certificate is to be laid before the lord chancellor for his allowance and 
confirmation, notwithstanding any order pronounced for staying the same. General 
Order, 22d Mar. 1796. — 80. To a petition by a petitioning creditor that the assignees 
may, out of the funds in their hancls, pay the solicitor’s bill up to the choice of as* 
signees, and which had been taxed by the commissioners, it is a sufficient objection 
that the commissioners have allowed char^^s in it which ought to be expunged. 1 
Rose, 397. — 81. The court has not jurisdiction to appoint a receiver upon petition 
in bankruptcy, i Rose, 179. 

N 4f (I) Actions 
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(I) Jettons and Pleadings arising out of or connected with haidtrwptcy. 

1. A demand and refusal is necessary, to enable the assignees of a bankrupt to sueT 
in trover for goods, collusively sold in contemplation of bankruptcy, 2 H. B, 135. — 
2. Party, to whom commissioners assign bankrupt’s estate, for use of creditors, may 
recover in his own name. Stat. 1 Jac. 1. c. 15. s. 15. — 3. The st. 1 Jae. 1. c.'15. 
s 11 & 12, and 5 Geo. 2. c. 3. s. 25). provide that, if any person shall be convicted by^ 
indic'tineiit for falsely swearing to a debt under a conunission of bankrupt, he shall 
forfeit double the sum so sworn lo, to be appropriated to the use of the different ere- 
(iitors; under which acts, the bankrupt’s assignee, as organ of the creditors, may sue. 
7 'f. 11. 458. 4. If a bond is made to a trustee, in trust for one who becomes a 

bankrupt, the assignees cannot bring the action in their own name, but must sue in 
the name of the trustee. 1 Atk. 193. — 5. If a creditor to whom a bill has been 
transferred by a bankrupt partner, receive the money due thereon, the solvent part- 
ners, together with the Kinkrupt’s assignees, niay join in an action for the money re- 
ceived. 10 East, 418. — fj. In trover, the non-joinder of a co-assignee is only matter 
in abatement. 5 East, ‘407. 1 Smith, 487. — 7. If in trover a co-assignee is not 

joined, those who sue alone can recover only their proportionable shares. Ibid. — 

8. A party cannot d.saffirm by one action what he has affirmed by an antecedent one. 
If, therefore, the assignees of a bankrupt, in an action against A. for the bankrupt’s- 
moncy, refuse to admit bis defence, that he has paid it to B. under the bankrupt’s 
order, they cannot afterwards sue B. for the money. In the former action, they 
disaffirmed A. for their agent j by the latter, they would affirm him. 2 T. R. 287. — 

9. Where a bill was filed by a creditoi*, upon a debt accruing after the bankruptcy, 
against the executor of the bankrupt, anci his assignees, for an aceount as having a 
surplus, and to re.^train the assignees from paying the surplus to the executor ; the 
assignees demurred, and their demurrer was allowed ; the executor only being liable 
to the creditor, and the assignees to the executor only. 4 Bro. 270. 2 Ves. jun. 95. 

— 10. Such assignees as refuse to join as co-plaintitfs in a suit by the others, may 

be made defendants. 2 Hose, 371. I Mer. 244. — 10. Where several are joint 
contractors, all must be sued, though one is a certificated bankrupt. 2 M. & S. 23. — 
12. Assignees may sue in the dtbet and deliuet, because the whole property of the 
bankrupt is vested in them by law. 2 T. R. 45. — 13. If after an act of bankruptcy, a 
person receive goods from the bankrupt, and convert them into money, his assignees 
may cither affirm tlie contract, and bring an indebitatus assumpsil for the money; or 
disaffirm the contract, and bring trover for the goods. 12 Mod. 324. 7 Mod. 461. 

2 Blk. 827. 3 Wils. .304. — 14. If they bring one action, and proceed to judgment 
in it, they cannot bring the other. *12 Mod. .324. 3 Wils. 304, 2 Blk. 827. — 

15. The assignees have the option of bringing either trover or assum 2 )sit, against one 
who has sold the bankrupt’s goods, and received the price since the act of bankruptcy. 
2 T, 11. 141. — 16. The assignees may either have trover or assumpsit against the 
vendee of the sheriff! or the plaintiff in the original action, if. he lias received the 
money of the sheriffi 3 W’jls. .304. l Ld. Raym. 724, And in trover against 
the original plaintiff', the sheriff' need not be joined in the action. 2 Stra. 996. — 
17. Assignees cannot sue for money, received in payment of a bill indorsed by the 
bankrupt to a creditor, after act of bankruptcy. They must bring trover. 1 Stark. 
481. — 18. If a fraudulent preference has been given by a bankrupt to one of the cre- 
ditors, the assignees may cither affirm or disaffirm the transaction ; by affirming it, 
they place themselves in the bankrupt’s situation, and admit the defendant to ail 
tho'c privileges to which, as against the bankrupt himself, he would have been en- 
titled ; amongst others, to the right of setting off’ a debt on mutual credit, under stat. 
5 Geo. 2. c. .30. s. 28. They affirm the transaction by bringing a suit ex contractu^ 
even though they lay the contract as made with themselves ; they disaffirm it by a 
suit ex delicto, 4 T. R. 24 1. — 19. Action for money had and received will not lie by 
assignees, to recover India stock, transferred by the bankrupt after an act of bank- 
ruptcy. 5 Biitr, 2589. — 20. Where a creditor receives money as the proceeds of 
the bankrupt’s property, though it be not the identical sum received from the sale, 
the assignees may recover it by action of money had and received. I M. & S. 583, 

— 21. The property of a bankrupt is vested in his assignees by the assignment, from 

the act of bankruptcy by relation; and therefore, if a sherifi' takes the bankrupt’s 
goods in execution after an act of bankruptcy, and before the commission, but 
sells them after the issuing the commission, the assignees may have trover against 
him, but they cannot have trespass ; not even where the slieriff levies or pays over 
after ah act of bankruptcy of which he has notice, 1 Burr. 20. 1 T. R. 475, 

Comb. 
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Comb. 123. S. C. 1 Show. 12. — 22. An action of debt, on n fiimple contract, can- 
not be iiiaintiiiucd by assignees aj^ainst an executor. Cro. Car. 209. — 23. The 
proper course |ur recovcrinfi the penalty under statutes 1 Jac. 1. c, 15. s. 11 and 12. 
and 5 Geo. 2. c. 30. r. by action. 7 T. R. 458. — 21 . Assignees, suing upon 
contract made with bankrupt belbrc bankruptcy, must sue as such. Cowp. 569. 
Wightw. 65. 10 East, 61. — 25. Assignees suing upon contract made with bank- 

riipt siiK'c bankruptcy, need not sue as such. Cowp. 56*9. Wightw. 65. 10 East, 61. 
— 26. In an action by the assignees to recover back money [laid by the bankrupt, 
after be had committed an act of bankrnptc}', and before the commission was 
opened, it is not necessary for them to declare as assignees. Wightw. 65. — 
27. In actions by assignees, it is not necessary for them to set forth the commission 
and proceedings at large, or how the party became a liankrnpt, but they may 
declare shortly. Ld. Rayin. 1546. 2 T. II. 45. — 28. An assignee appointed in 
room of one displaced, declaring upon judgment recovered by the former assignee, 
may state generally 'that himself has been duly constituted and appointed assignee, 

10 East, 61. — 29. If A. and B., separate traders, become bankrupt, and C. is chosen 
assignee under each commission, lie cannot, in one and the same action, recover 
demands due individually to A. and B. A. and B., had they remained solvent, could 
not have sued jointly, neither can he who is their representative. -3 T. R. 433. — ► 
30. If the same set of assignees arc chosen, under one commission, against A. and B. 
partners; and another against C., not in partnership with A. and B. ; they may de- 
clare ns assignees of A. and B., and also as assignees of C., for a joint demand due to 
all three. The only objection that could be raised would be, that it appears that a 
joint commission has been issued against two of three partners ; but none Ciin be 
raise<l, since non constat from the declaration, that C. was in partnership with A. 
and B. 3 T. R. 779. — 31. Assignees may describe themselves as assignees of part- 
ners generally, though there are separate commissions against each. 15 East, 428. — 

32. WIvire partners commit acts of bankruptcy at different times, and in the interim 
between each, money belonging to the partnership is received by a third person, the 
assignees, under a jnint commission against both, must declare for it, as money 
received to tlic use of themselves and the then solvent partner. 3 B. & P. 465. ■— 

33. Assignees of A. and B. may sue for a debt due to the separate estate of A., 
without naming B. 3 Camp. 399. — 34. Counts, on the promise of the defendant 
and another, who has since become a bankrupt and obtained his ccrtiiicatc, may be 
joined with counts on promise of the defendant alone. 6 Taunt, 179. — 35. In aa 
action of assumpsit, except there has been an express promise to the assignees, the 
right way of declaring is, to lay the promise to have been made to the bankrupt. 

6 Mod. 131. 7 Vin. 139, 2 Stra. 697. — 36. In debt on specially, assignees need 

not make profert of the deed ; because they are in by act of law, and may not have 
the means of obtaining the obligation. Cro. Car. 209. — 37. In an action, by the 
assignees of a bankrupt, for the penalty under statutes 1 Jac. 1. c. 15. s. 1 1 and 12. 
and 5 Geo. 2. c. 30. s. 29. no objection can be made to the indictment upon which 

11 is founded, which is conclusive in such collateral proceeding. 7T. R. 458.— 
S8. In an action, by the assignees of a bankrupt, for the jienalty under statutes 
1 Jac. 1. c. 15. s. 11 and 12, and 5 Geo. 2. c. .30. s. 29. it is sufheient to state the 
defendant’s previous conviction on the indictment for perjury, without averring that 
the defendant took the oath in question. 7 T. R. 458. — 39. In the case of an 
express promise, after certificate, the creditor may declare on the original cause of 
action ; ami, if the certificate be pleaded, the subsequent promise may be given in , 
evidence. Peake, 68. — 40. But if the promise be only conditional, the plaintiif 
must declare specially, and prove the condition performed. 4 Camp. 205. — 41. In 
ail action for falsely and maliciously suing out a commission of bankrupt, it is unne- 
cessary to aver that phiintifi' was not indebted. 2 Wils. 147. — 42. By stat. 5 Geo. 2. 
c .30. s. 7. if any bankrupt shall be arrested, prosecuted, or impleaded for any debt 
due before he became bankrupt, he shall be discbai^ed upon common bail, and may 
plead in general, that the cause of such action accrued before he became bankrupt, 
and may give the act and the special matter in evidence; and the certificate and tne 
allowance thereof, according to the directions of the act, shall be sufficient evidence 
of the trading, bankruptcy, commission, and other proceedings precedent to the 
obtaining such certificate, and a verdict shall thereupon puss for the defendant, unless 
the plnintift' can prove the certificate was obtained unfairly and by fraud, or unless the 
plaintiff can make appear any concealment by the bankrupt to the value of ten 
pounds; and if u verdict pass for the defendant, or the plaintiff is nonsuited, or 
judgment is given against the plaintiff, the defendant shall recover his full costs.-*- 
4J, By sect. 41 of the same act, a copy of the certificate may be given in evidence, 
if signed and attested, and entered oi record as therein directed. — 44 . The general 
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plea of bankruptcy is proper, if the certificate .be allowed any time before plea 
pleaded, though after the commenceineiit of the suit, provided the defendant were a 
bankrupt bcforct 9 East, 83. — 45. Upon a general plea of bankruptcy, under 
5 Geo. 3. c. 50. to an action on a bond, the plaintiff may give in evidence the con- 
dition (without having Set it out on the record) to shew that the action is not barred 
by the certificate. Dougl. 160. — 46. Evidence of gaming, invalidating the certi- 
ficate, is admissible under the similUer to the general plea of bankruptcy. 1 S. & B. 23. 
— 47. Where a bankrupt acceptor pleads his certificate, he is, primafade^ discharged, 
if it appear that the commission was sued after the day on which the bill bore date, 
though before it became due. 5 £sp. 90. — 4H. Bankruptcy and certificate, in a 
foreign country, cannot be pleaded in the general form given by stat. 5 Geo. 3. 
c. 50. 8. 7. 9 H. B. 555, — 49. No one but the bankrupt himself can avail himself 
of the general form of pleading given by the statute. 1 B. & P. 448. Id. 450, n. — 
50. Plea of bankruptcy to a bill, by heir at law, against devisee, overruled as bad in 
point of form, not averring distinctly and in succession, the facts upon which the 
bankruptcy rested. Not sufficient, for the purpose of such a plea, to state that the 
plaintiff' was duly found a bankrupt under tiic commission. 5 Mcr. 667. — 51. Plea 
of bankruptcy, generally after the making of the promises, without stating that the 
defendant conformed to the statutes of bankruptcy, &c, held good. 3 Smith, 459. 
6‘ East, 415. Cooke, 518. — 52. A general plea of Imnkruptcy under stat. 5 Geo. 3. 
c. 50. s. 7, must pursue the form prescribed by that statute, by stating, that the 
cause of action accrued before the bankruptcy ; merely to allege that the contract 
in question was concluded before, is iusiimciciit. 4 T. K. l.'iG. — 55. A bankrupt 
cannot give his certificate in evidence under the general issue. 1 Camp. 565. — 
54. A bankrupt, wishing to avail himself of his certificate, under 49 Geo. 5. c. 131. 
8.8. must plead it. 13 East, 664.-^ 55. Plea darreign continuance, that de- 
fendant became a bankrupt, cannot be rejected by the court, if verified by affidavit ; 
but the plea must allege that he hath conformed, or it is bad. 2 Wils. 119. — 56. A 
plea of the plaintiff’s bankruptcy must be put in upon oath. 2 Cox, 44. — 57. The 
assignees of a bankrupt succeed to all his rights and privileges in respect of the pro- 
perty assigned ; therefore, ^o an estoppel between him (a landlord) and his tenant, 
who, consequently, cannot plead nil habuit in tnwmentis, to covenant brought by the 
assignees for rent. 7 T. R. 537. — 58. Coiniuissioners, when sued, may plead the 
general issue, or a general plea in justification. Stat. 1 Jac. 1. c. 15. s. 16. — 
59. Whereever, by an act of parliament, a defendant is permitted to plead generally, 
and give the special matter of his defence in evidence; this privilege is reciprocal, 
and the plaintiff may also give all special matters in evidence which tend to answer 
the plea, and support his demand : thus, in the case of a general plea of bankruptcy. 
3 T. R. 640. — 60. If a pleading properly concludes to the country, the only mode 
of replying is to join issue. Tlicrefore, there cannot be a special replication to a 
general pica of bankruptcy, which, under the statute, concludes to the country ; and 
though there was such replication in Dough 461. yet there was no objection. 2 M. 
&S. 549. — 61. A replication to a general plea of bankruptcy, slating the special 
matter, is bad on special demurrer. 5 Camp. 499. n.‘ 2 M. & S. 549. — 62. Losses by 
gaming may be given in evidence under the general pica of bankruptcy. Holt, .520. 
— 65. The same particularity, and no more, required in an original action is requisite 
in a declaration in sdi'c fadas. Therefore, a declaration in sdre fadas, brought by the 
assignees of a bankrupt, to revive a judgment obtained by him, may state generally, 
that he became a bankrupt within the meaning of the statutes, &c. ; and that hi» 
goods, &c. were assigned to them. 2 T. II, 45. — 64. A idre facias to have execu- 
tion of the future effects of a trader twice a bankrupt, whose estate, under tho 
second commission, did not pay 1 5s, in the pound, must aver that fact ; since the 
provision of the stat. 5 Geo. 2. c. 30. which gives the right, says, “ unless the estate 
shall produce 15«.;” sa that the rule, that where an exception is introduced in the 
clause giving a right, it must be negatived by the party asserting the right, applies. 
7 T. Jl, 27. — 65. An action lies under stat. 5 Geo, 2. c. 50. s. 9. against a bankrupt 
whose estate, under a second commission, produces less than 15«. in the pound, and 
notwithstanding the plaintifiT may have signed his certificate under the second com- 
mission. 5 T. R. 287. — 66. A judgment recovered by an assignee displaced, was 

for damages sustained for injuries committed, as well by the defendant against the 
bankrupt before his bankruptcy, as against the assignee as such since.'* It was pre- 
sumed, for injuries done to the estate, i East, 61. 

(K) Procecdhigs, 

1. Books of the bankrupt noticed or referred to by him on his last examination, 
. form part of the proceedings under the xommission, to be delivered with costs to 
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the ttn^ei, by uny person^ who, by refusal to part with them, renders an appli- 
cation to the great seal necessary for the obtaining ol them. 1 Rose, 395. — • 3. Depo- 
sitions upon which commissioners have founded a report upon a reference to them, 
are proceedings in the bankruptcy, and, as such, to be left in the custody of the 
assignees. 2 Rose, 19. — 3. The assignees, not the commissioners, arc entitled to 
th^ custody of the proceedings. Cooke, 105. 15 Vcs. 293. — 4. Assignees or soli- 

citor under the commission, not permitted to say that they are in any person’s hands 
but their own. 1 Rose, 134. — 5. The clerk of enrolments is not entitled, as against 
the assignees, to a lien on the proceedings for the expcnces of their enrolment, upon 
an order obtained by the bankrupt. 1 Rose, 275. 19 Ves. 161. — 6. The deposi- 
tions taken before the commissioners are not of a public nature, but taken to defend 
themselves; therefore, the court will not order a copy of them. 1 Ld. Raym. 153. 
Cooke, 105. — 7. Solicitor not bound to produce proceedings upon a mbpeena duees 
tecum. The course is, to apply for an enrolment, and then take a copy. 4 £sp. 43. 

— 8. The proceedings under a commission of bankruptcy, superseded, ordered to be 

produced at the hearing of the cause in the court of chancery in Ireland, with a view 
to evidence from the bankrupt’s examination; but not of course. 11 Ves. 557.-— 
9. Commission of bankruptcy superseded, and an action brought, the lord chancellor 
ordered the commission and proceedings to be delivered by the solicitor to the secre- 
tary, and by him to the associate, to be produced on the trial, with libei^ty to inspect 
and copy. Such an order properly refused by a judge. ID Vcs. 162. 1 Rose, 276. 

— 10. Proceedings under a commission of bankruptcy in the secretary’s office, not 
permitted to be used as evidence in actions by strangers, unconnected with the com- 
mission. 8 Ves. 314. — 11. Where a bill was brought by assignees for a discovery of 
the bankrupt’s effects, the court refused the defendants permission to look into their 
depositions taken before the commissioners, in order to make their answers consistent. 
1 Atk. 288. — 12. Proceedings to be enrolled. Stat. 5 Geo. 2. c. 30. s. 41. 

(L) Bocumentf, 

1. General inspection of a bankrupt’s books, for the purpose of getting rid of the 
certificate by proving gambling transactions, refused. 6 VA. 614. — 2. A person hav- 
ing a deed in his possession, that in effect amounted to an act of bankruptcy, one of 
the parties was ordered to attend the commissioners with it, without prejudice to any 
objection being taken before them as to disclosure of confidential communications. 
1 Ruck, 17. — .3. If a solicitor, not being the bankrupt’s solicitor, has in his custody 
a deed of assignment executed by the bankrupt, he must produce it, if required so 
to do by the commissioners. 1 Buck, 110. — 4. Wliere the commissioners refused to 
proceed in the bankrupt’s examination, unless he produced his books, &c. which 
were in the office of a master of the court of chancery in Ireland, or copies of them, 
an order was made, declaring that such books or copies must, if required, be produced 
at the expellee of the estate. 2 Rose, 164. 3 Ves. & Beam. 94. — 5. A bill of ex- 
change on which the commission was sued out, ordered to be IcR with the assignees, 
and enrolled of record with the commission and proceedings. 2 Rose, 188. 

(M) Sates. 

1. Commissioners not to decide, whether an estate of bankrupt shall be sold ornot; there 
must be an order for sale ; any creditor has a right to insist on it. 1 Ves. 169. — 2. Com- 
missioners of bankrupt may order the bankrupt’s estate to be sold in the country, without 
any order of the court. Cox, 225. — 3. The advertisements in cases of sales before com- 
missioners should not be general, but should name the hour; and after the time is expired, 
if the commissioners are not gone, they ought to admit a better bidder; if they do not, 
the court, upon petition, will open the bidding. I Atk. 202. — 4. Upon bankruptcy, the 
mode of selling an estate is left to the commissioners, not directed by the court, as in 
a sale by a master. 1 Ves. 112. — 5. The assignees may sell the bankrupt’s property 
^ private contract. 3 Rose, 66. — 6. The sales are liable to the auction duties, 1 
£sp. 699. — 7. In bankruptcy, application to open biddings after deed executed, 
and the purchaser put into possession, too late. 1 Ball & Beatty, 209. — 9. When a 
sufficient advance is offered, and the application is recently made, biddings in bank- 
ruptcy may be opened. I Ball & Beatty, 210. — 10. Only the assignees of the debtor 
inking the pledge, can insist upon its being sold. Cooke, 124. — 11. Bonds, bills of 
exchange* and other personal securities, pledged or deposited with a creditor, may be 
directed to be sold before the commissioners in the same manner as an estate. Cooke, 
123. — 12. A creditor having a mortgage or pledge, apprehensive that security is not 
equal to liquidation of debt, may have the pledge sold. This was done formerly by 
petition. Sec 7 Vin. 101. 9 Ves. 115. 11 Vcs. 398. 403. But now the conmiis- 
bioners are directed by a General Order (Gen. Order, 8th Mar. 1794), to have the 
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mortgage sold before them, or by public auction ; and they are to cause due notice to 
be given in the London Gazette, and in such other of the public papers as they may 
think fit, when and where the mortgaged premises are to be sold, and the proceeds 
of the sale are to be first applied to the payment of the cxpcnces of the sale, and then 
in payment of the mortgagee’s principal, interest, and costs ; aud in case of a defi- 
ciency, the mortgagee is to prove for the residue under the commission. — I.?. 0^’dcr 
in bankruptcy on petition for sale of premises, subject to an eqiiitalde mortgage; the 
General Order (8th Mar. 1 794) applying only to legal mortgages. 16 Vesr 434. — 14. The 
court will not, sitting in bankruptcy, on behalf of the sureties of a bankrupt, direct a 
saleof mortgaged premises, for payment of a debt secured by recognizance, or for payment 
of any other security, except a mortgage. 1 Ball & Beatty, 197. — 1.5. Where the 
grantor of an annuity secured by real property, becomes a bankru[itj^ and arrears of 
the annuity become due after the bankruptc}', the real security will, on the petition 
of the grantee, be ordered to be sold, and the produce apjilied in satisfaction of so 
much of the arrears and value of the annuity as the same will extend to satisfy, and 
the gr^ahntee be allowed to prove the residue under the commission. 1 Mad. 496. — 
16. Bankrupt before his bankruptcy, on a loan of stock, gave a bond to re-transfer the 
principal within three years, and pay the amount of the dividends in the meantime, 
and also agreed to convey a real estate as a security. No re-transfer was made, nor 
any dividends made. Held, that on his bankruptcy, the security should be sold, the 
dividend paid out of the produce, and that stock should be purchased ; and if not 
sufficient to re-purchase the whole principal stock, that proof should be made under 
the separate estate for the remainder ; and that the as.<)ignces were not entitled to 
have three years to re-transfer the stock. 3 Mad. 1.59. — 17. In the sale of an office, 
the course of proceeding is, for the assignees to settle the price with a purchaser, and 
then to propose him to, and get the approval of, the person having the power of ad- 
mission, wlicTeupon the bankrupt must surrender the office, which the chancellor will 
compel him to uo at the peril of imprisoiiinent. 1 Atk. 210. Cooke, 283. 

(N) Void Transactions. 

1. Until an act of bankruptcy, the Jws disponendi over goods remains with the 
trader, unless he exercise it by way of a voluntary and fraudulent preference 
of a particular creditor, in contemplation of bankruptcy. .5 East, 175. — 2. A trans- 
fer on the eve of a bankruptcy, is only fraudulent when it is a voluntary act moving 
from the debtor. Holt, .503. — 3. The Drcf’cTcncc of a particular creditor by a trader in 
bad circumstances is vali<l, if the trader did not contemplate bankruptcy at the time, 
though the creditor did not threaten arrest in case of refusal. 6 T. R. 152. — 4. Legal 
preference is, where the property is duly and regularly transferred, and the transfer 
complete before an act of bankruptcy; as where payment is made by a trader in the 
ordinary course of dealing, or enforced by legal process, though but the evening of the 
bankruptcy. Cowp. 117. Loftt. 472. — 5. Where a trader, under a threat or appre- 
hension of legal process, or from the pressure and importunity of his creditor, 
delivers property to him, or gives him a power to receive it; the transaction h 
valid, even though the trader knew himself to be insolvent. 1 T. II. 155, 156. 
2 Bos. & Full. 182. oVes. 85. I Vcs. jun. 280. ST. R. 235. gT. R. 152. 2 Camp. 

■ 166. 1 1 East, 256'. — 6. A preference shewn to a particular creditor by a trader con- 
templating bankruptcy, if given under an apprehension, however groundless, of legal 
process, or on a demand for pa}inent, is in the ordinary course of trade, and therefore 
valid. 1 T. R. 155. 156, n. — 7. The circumstance of a bond debt not being due, 
in satisfaction of which goods have been given, is not decisive of.fraudulent pre- 
ference. 2 B. & B. 582. — &. A payment made previously to an act of bankruptcy to 
an obligee, who presses for payment, before the bond is forfeited, is good. 4 £sp. 60. 
— 9. A. discounts a bilkfor B., and before it comes due, has reason to suspect that the 
acceptance is forged. He takes two constables to an inn were B. is. Whilst they 
arc in attendance below, he asks B. whether he is aware there is any irregularity in 
the bill. B. says, “ I am ; but the whole shall be paid.” A. insists upon payment 
before B. left the room : on which B. proposes to assign him hops, &c. lying in a 
rented warehouse. There was evidence, that after the arrangement was acceded to, 
and before the bill of sale was executed, B. must have been aware that the constables 
were in attendance, us messages were sent up from them to know if they were wanted. 
The bill of sale was held good against a subsequent bankruptcy. Mann* Index. — 
10. A trader, in contemplation of bankruptcy, sends his clerk to make a payment to a 
creditor ; but before the clerk reaches the creditor’s house, the creditor makes a per- 
sonal demand of the debt. Held, that notwithstanding the intention to give a prefer- 
ence, the intermediate ^lemand made the payment by the clerk valid. 1 Campb. 4i6. 
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— 11. IfA., n shop-keeper, procure B. to discount accommodation bills drawn by him 
and accepted by third persons, and B. allerwards require A. to give him a collateral 
security for the payment of the bills; upon which A. secretly deposits with him a 
quantity of goo<ls from his shop, to be sold for B.’s benefit, if the bills should not be 
paid ; and soon after A. becomes bankrupt, and the bills are dishonoured. The de- 
positing of the goods in this manner, as a security, cannot be invalidated as a voluntary 
preference in contempl.ation of bankruptcy. 11 East, 166. — 12., Defendant having 
discounted bills for B., required a collateral security, upon which B., at different times, 
brought goods to defendant in the evening, to be sold to cover the bills, if dishonoured. 

B. shortly became bankrupt. Held, that the depositing of these goods at the urgency 
of the defendant, was not a voluntary preference, though there was no immediate 
right of action. 2 Campb. 166. — 13. Holder of note gave it up on receiving an 
order to pay out of purchase- money. It was not accepted, but purchaser vcrLally 
agreed to give notice to attend wlicn the deeds and money were rc-fidy. He did at- 
tend accordingly ; but before the business was over, drawer was arrested, and soon 
after a bankrupt ; holder had a lien ; the order not being given in contemplation of 
bankruptcy, though he knew drawer to be insolvent at the time. 1 Ves. 280. — 
14. Security made by a debtor insolvent, his effects under execution, and not two 
months before bankruptcy, upon a previous application of a creditor ignorant of those 
circumstances : the lord chancellor thought it valid, but permitted the assignees to 
bring an action. 3 Ves. 85. — 15. J. R. before h^r bankruptcy, being pressed to dis- 
charge a debt, and giving to her creditor a draft on the executor of a debtor of her*8, 
which draft the executor promised to discharge, on receiving assets, is a good equitable 
assignment of the debt, and available against the assignees of J. R. 1 Mad. 53. — 
16. Property delivered by a trader to a creditor, in contemplation of bankruptcy, and 
in ortler to give such creditor an undue preference, is fraudulent and void, 4 Burr. 
2171 . 4 Burr. 2235. 1 Blk. 660. — 17. Preference in contemplation of bankruptcy, 

however moral the act, void. 18 Vcs. .342. — 18. Delivery of effects in contemplation 
of bankruptcy to a creditor, though standing perfectly b(ma Jidcy is bad, if voluntary 
and without pressure. 3 Ves. 85. — 19. An assignment of part of a trader’s effects in 
contemplation of bankruptcy, is fraudulent. sWils. 57. — 20. A pretended sale, though 
of part only of a trader’s goods, to a particular creditor; or any other contrivance not 
in the course of trade, but calculated merely to give a fraudulent preference, and to de- 
feat the equality of the bankrupt laws, is void ; though the delivery of the goods to 
such creditor, and his assent to the transaction, be complete, before any act of bank- 
ruptcy committed. But such pretended sale is not in itself an act of bankruptcy ; nor 
is any other fraudulent transaction without dt^d. Cowp. 629. — 21. A transaction void 
as against creditors, but Valid against debtor himself, is not available by the assignees 
under the subsequent bankruptcy of the debtor, not contemplated at the time. 5 Taunt. 
109. 663. — 22. Legal title in contemplation of bankruptcy protected by the previous 
equitable title. 13 Vcs. 122. — 23. Sembic, that if a trader, by delivering over pro- 
perty, in order to evade a threat of process, gains nothing, the preference must be 
presumed voluntary. 7 East, 544. — 24, Whether a trader, who on the verge of in- 
solvency, delivers goods to a creditor, does it in contemplation of bankruptcy, is a 
question of fact for the jury, though he afterwards became a bankrupt. 5 Taunt. 539. 

1 Mars. 196. — 25. A fraudulent purchase of goods from a person in insolvent circum- 
stances, by a creditor, with knowledge thereof, to save himself and cheat the other cre- 
ditors, of whom the insolvent bought such goods upon credit, is void. 4 Burr. 2477. 
— 26. A trader, in contemplation of absconding, incloses certain bills to A., a particu- 
lar creditor, in discharge ot his debt, saying, he has the honour to shew him that pre- 
ference which he conceives is his due : this ih done without the privity of A., and fol- 
lowed by an act of bankruptcy before the notes could possibly be delivered. The 
essential motive being to give a preference, and the act itself complete, the transaction 
is void. Cowp. 117. — 27. A trader in insolvent circumstances, and under arrest in 
execution at the suit of a creditor, assigns all his goods and effects to him in pay- 
ment of his debt, with a trust for payment of the surplus to himself. Held, this is in 
contemplation of bankruptcy, and fraudulent, within 1 Jac. 1. c. 15. s. 2. notwith- 
standing the compulsion of the arrest. 3 Smith, 137. 7 East, 138. — 28. Where a 
trader, knowing himself to be insolvent, called upon his creditor and informed him of 
it ; and the creditor thereupon said, that he must be paid his debt, which was done, 
and the trader immediately afterwards became bankrupt. Held a fraudulent prefer- 
ence. 2 B. & P. 283. — > 29. The acceptor of a bill informed the holder, before it be- 
came due, that he was insolvent; the noJdcr promised, if the bill was regularly paid, 
he would guarantee a composition to the creditors : the hill was paid, the acceptor 
)>ecame bankrupt. Held a fraudulent preference, a Esp. 215. —• 30. If the consignee 
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of ^oods upon credit, tuipecting his solvency, refuse them, and consimor upon notifi- 
cation consents to receive them back (which consent will be presumed) uiey will not pa^, 

1 Str. 165. — 31. The rule, that a trader on becoming insolvent may rescind a contract in 
favour of a particular creditor, is limited to cases where the contract is not complete; 
therefore he cannot rescind a contract of sale where goods have been delivered, and a 
bill has been accepted by him for the amount. 6 T. R. 80. — 32, A. purchases goods of 
B. on October the 8th, for the purpose of exportation, but finding that he must stop 
payment, and that he cannot apply the goods to the purpose for which they were bought, 
he returns them to B, on October 16th: on 17th he stops payment, but expecting re- 
mittances from abroad more than sufficient to pay his debts, has no doubt but his credi- 
tors will give him time; they, however, refusing, he is made bankrupt on November 2d. 
In an action by the assignees against B.for the value of the goods; held, that the jury 
were warranted in finding that the deliverv of the goods to B. was not made in contem- 
plation of bankruptcy. 1 Mars. 196. 5 Taunt. 539.-- 33. Goods ordered and actually 
received were soon afterwards sent back, to give a preference, in contemplation of bank- 
ruptcy. The assignees are entitled to them. 2 £ast,l 1 7. — 34. If A. deliver goods to B. 
upon a contract of sale, the property is changed by the delivery, though the goods were 
obtained by B. with intent to defraud A. ; tneremre the latter cannot take them back 
afier an act of bankruptcy. 4£8p. 171. — 35. A., an insolvent trader, receives a remit- 
tance from B., a creditor abroad, which he delivers to B.’s agent, C. : his other cre- 
ditors aftcrw'ards meet, and consent that the bills remitted shall be delivered to C. to 
hold for the parties ultimately entitled. This is a valid delivery to B., and the trans- 
action is not affected by the subsequent bankruptcy of A. i Camp. 89. — 36. Whero 
a trader, before his bankruptcy, deposited a lease as a security for money, without mak- 
ing any mortgage or assignment oi it, the legal estate vested in the assignees under the 
commission. 5 £^. 105. — 37. If, before an act of bankruptcy, a trader place goods 
in the hands of a factor for sale, the latter may sell after the bankruptcy, and may re- 
tain the proceeds to answer his own debt. 4£sp. 233. — 38. A. ships goods for 
Hamburgh, and makes out the bills of lading in the name of S. & M. who have no in- 
terest in the property, and deposits these bills of lading with B. as a collateral security 
for his acceptance of A.’sdralts. B. pays his acceptances, and A. becomes bankrupt ; 
B. has a legal claim to tlic proceeds of the cargo. 1 Camp. 554. — 39. A trader gives a 
power of attorney, for the purpose of enabling a creditor to receive money for his own 
reimbursement. Money received under this power, after an act of bankruptcy, cannot 
be retained agsunst the assignees. 5 £sp. 158, Qtusre. — 4o. Unless an execution is 
actually executed, not merely delivered to the sheriff) the bankrupt’s goods pass. 
3Lev. 69.191. iLev. 173. — 41. Bankruptcy after seizure,wili not invalidate the execu- 
tion. Ld. Rayin. 724. — 42. Lands cannot be assigned if a statute be extended upon 
them though the liberate was not sued before the bankruptcy. Cooke, 373. — S3. When 
a tenant in tail makes a mortgage for years, and afterwards becomes bankrupt, and dies, 
without suficring a recovery, the assignees sliall hold free of the mortgage. 1 Wils. 276. 
— 44. Where A. made a mortgage, and afterwards a coiumission was taken out against 
him, and the commissioners made an assignment of his estate ; and then B. lent 2,000/. 
to the bankrupt upon a second mortgage, without notice of the bankruptcy, and after- 
wards B. got in the first mortgage; this mortgage was held not to protect the otlier. 

2 Vern. 157; but judgment reversed. Journals Doni. Proc. 14 vol. 601.— 45. By 

8tat. 1 Jac. 1. c. 15. 8. 5. if trader transfer manors, lands, tenements, heredita- 
ments, offices, fees, annuities, leases, goods, chattels, or his debts, into other men’s 
names, except the same should be purchased, conveyed, or transferred for or 
upon the marriage of any of his children, both the parties married being of the 
years of consent, or some valuable consideration, the commissioners may assign 
them. — 46. The expressing that the consideration is for other valuable consider- 
ations, besides that expressed, merely allows of proof to that effect. 1 Atk. 93. — 
47. Voluntary conveyance by a solvent trader is unavailable. 1 Atk. 93. 1 Bro. 160. 
8 Ves, 200. 48. A voluntary conveyance by one not in trade, with the view of pro- 

tection against possible bankruptcy in a trade in which he is about to engage, seems 
unavailable. 1 Mont. 465. — 49. Half of a lease, bequeathed to bankrupt’s child 
under agreement, upon loan by bankrupt of half the fine of its renewal, either so to 
bequeath or repay the money, is ^stributable. 1 Bro. 160, 7 Ves. 88. — 50. It 

seems that the wife of a trader is withiu Uie statute, l Mont. 466. — 51. Voluntary 
conveyance of trader’s property, for the use of himself and his wife, is distributable. 
Styles, 288. — 52. Settlement upon marriage by husband, neither indebted, in trade, 
or intending it, upon himself until his death or bankruptcy, then for payment of 
annuity to his wife, is unavailable. Nor is a covenant by the wife’s father to do tonte 
act, any consideration within the statute. 19 Ves. 90.— 53. Purchase by a man in the 
joint names of himself and hiVwife, if he was a trader at the time, and he afterwards 
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becomet bonknipt, it Toid against tha creditors, within the itatute 1 Jac. 1. c. 15. a. 5. 

So if tlic purchase was made with the wife’s money, if previously received and dis. 
posable by him as his own ; not bound by any agreement with a trustee ; and the 
receipt not connected with the purchase. 8 Ves. 195. 9 VCs. 12. 11 Ves.377. — 

54, A tenant for life, with remainder to his children, redeems the land-tax oii the 
estate with his own money, introducing into the contract for redemption his own 
name, and that of another, as trustees for his children | and afterwards becomes baiik- 
riuk * On bill by his assignees against a purchaser of his life estate, and of the land- 
tax so redeemed, a 8j>ecific performance decreed, as being within the statute l Jac. 1. 
c. 15. s. 5. 3 Mer. 702. — 55. Where a conveyance was made by an administrator, 

who afterwards became a bankrupt, to his children, the grandchihlren of the intestate, 
for the payment of 1,500/. each, given to them by him ; held fraudulent against creditor, 
unless it could be proved that he had assets in his hands of intestate, at time of con- 
veyance. 1 Mad. 76. — 56*. If a settlement is made before man-iage, though without 
a portion, it will be good against the assignees; for marriage itself is a consideration, 
and it is equally good if made after marriage, provided it be upon payment of money 
as a portion, or a new additional sum of money, or even an agreement to pay money, 
if the money be afterwards paid, pursuant to the agreement. Cooke, 262. — 57. A 
covenant to indemnify the husband against the wife’s debts, is a sufficient valuable 
consideration within the statute of James, even though the husband lives apart from 
his wife, and a so()aratc maintenance is provided for her. 5 Mer. 269. — 58. A father, 
at the request of his son, executes a mortgage to secure a debt due from the son to 
the mortgagee. Held, that the mortgage is not a voluntary conveyance without con- 
sideration, within I Jac. 1. c. 1 S. s. 5. 1 Buck, 165. — 59. Money is not within stat. 

I Jac. 1. c. 15. s. 5. 7 Ves. 88. 1 Rose, 210. 2 M. & S. 56. accord.; Amb. .we, 

contra.— 60. If a person make a voluntary conveyance, upon consideration of natural 
affection, and he is not at the time indebted to any one, nor in treaty for the sale of 
the lands, such conveyance has no badge of fraud. Sccus, if then indebted, or then 
in treaty. Style, 446. — 61. A voluntary fair conveyance by one not in trade, nor 
indebted, is not avoided by subsequent bankruptcy. Cro. Car. 548. 2 P. Wins. 298. 

1 Atk. 95. « Vcfi. 195. — 62. Hence, where a man not a trader, and not indebted, 
purchased lands, and settled them to himself, and to his wife and son, and two years 
afterwards entered into trade and became banknipt; the settlement was held good 
a'^dinst creditors. Cro. Car. 548. 5 P. Wins. 298.-65. Equitable settlement by 
inidtr, after marriage, upon his wife, of her property, in possession of her trustees, 
and never in his own or his order, is valid. 1 Mont. 467. — 64. A deed made by a 
trader two months before au act of bankruptcy was committed, for securing the 
fortunes of children out of trust monies in his hands, was declared good against 
creditors. 10 Mad. 490.— 6.5. An insolvent trader, having, as administrator to his 
wife’s father, received a legacy to his own children, may settle it upon them, if at tho 
time he have goods of testator in his possession. 1 Mad. 76. — 66. By 5 Geo. 2. c. JO. 

8. 1 1 . every bond, bill, note, contract, agreement, or other security whatsoever, made 
or given by any bankrupt, or by any other ijcrson, unto or to the use of or in trust for 
any creditor or creditors, or for the security of the payment of any debt or sum of 
money due from such bankrupt at the time of his becoming bankrupt, or any part 
thercoi; between the time of his becoming bankrupt and such bankrupt’s discharge, 
as a consideration, or to the intent to persuade him, her or them, to consent to or sign 
any allowance or certificate, is void : and the monies thereby secured, or agreed to be 
paid, arc not recoverable; and the party to such contract may plead the general issue, 
and give the special matter in evidence.— 67. An agreement to nay a sum of money 
to the assignees of a bankrupt when his certificate shall be allowed, whereby a creditor 
is induced to sign (although the money to be paid is for the benefit of all the creditors) 
is void by 5 (jco. 2. c. 30. s. 1 1. Dougl. 659, n.— 68. And an action lies to recover 
back money paid to a creditor to induce him to sign the certificate. Dougl. 696. 
2 T. R. 766. 1 P. Wms. 620. See 6 T. R. 146. 4 East, 572. 15 Ves. 52.— 

69 A bond given to a creditor to induce him not to petition gainst the allowance 
of a bankrupt’s certificate, is void. TH. B. 647. Contradicting l P. Wms. 620. 
And sec 5 Taunt. 478. — 70. An assignment in consideration of not prosecuting a 
docket struck, is not valid. 2 Mad. 40. — 71. An agreement by a third person with 
the assignees of a bankrupt, to pay them the full amount of certain sums, with the 
receipt of, and not accounting for which, the bankrupt was charged, in consideration 
that the bankrupt should not be examined by the commissioners touching those sums, 
is void; because, 1. The assignees have not power over what they have undertaken 
for, and so there is no consideration ; 2. The agreement contravenes the policy of the 
bankrupt law. Qumre, whether a consent by the creditors would have altered the 
jCBM? Hntbie, not. S T. R. 17. — 72. A contract to moke a debt not enforceable 
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till death or bankruptcy” is not good. 1 Sch. & Lef. 46. — IS, Guaranteeing to a 
creditor a certain dividend, if lie will sue out a commission of bankruptcy, is legal, in 
the obsence of fraud and concert. 5 Taunt. 117. — 74. The sole object of the bank- 
rupt law, is to have an equal distribution of the bankrupt’s effects amongst his creditors; 
any contract, therefore, not Lending to defeat this object, does not contravene the 
policy of those Jaws ; hence, a covenant by a third person, to pay all the creditors of 
a bankrupt their full demands if they w'ould not proceed with the commission, is v^lid. 
6T. R. 134. — 75. Bond for a debt discharged by certificate, in consideration of a 
loan, or becoming security, is valid. 1 Atk. 256. — 76. A trader having purchased 
goods on credit, and fraudulently resold them for ready money, under their value ; an 
action for goods sold and delivered, cannot be maintained by his assignees against the 
purchaser, to recover the difference between the sums paid and the value of tne gpods. 
4 Camp. 555. — 77. If a trader sell goods far below their value, neither he nor his 
assignees can recover the difference. 1 Stark. 241. — 78. If an uncertificated bank- 
rupt sell to A. a vessel, of which he is the ostensible owner, A. has a good title against 
all persons but the assignees. Peake, 149. — 79. Lease determinable upon bank-, 
ruptcy, is good. 15 Ves. 268. — 80. A person who is merely the instrument or channel 
by which an unauthorized payment is made by or to the bankrupt, is not amenable. 
4 Taunt. 198. — 81. A. draws on C. in favour of B.; C. accepts, in expectation of 
goods of A., which do not come to his hands till after A. has committed an act of 
bankruptcy. This is not such a receiving by B., of the proceeds of the goods, as will 
subject him to an action for money had and received, at the suit of A.’s assignees. 
1 Stark. 481. — 82. A sheriff, without notice of the bankruptcy, paying over the pro- 
ceeds of an excciitiun, is protected. And in all cases, wlien acting fairly, will be 
favoured by the court. 1 Blk. 205. 2 T. R. 121. — 85. The riding clerk of a creditor 
having sold goods delivered to him by the bankrupt for, and having sold and accounted 
to, his master, is liable to the assignees. Saycr’s Hep. 40. — 84. Assignees cannot 
consider the same transaction as partly valid, partly void. 2 Str. 859.. 

(0) Wife and children. 

1, With respect to the assignees interest in the wife’s property, it is the same with 
the husband’s. Whatever, ihorcfore, or to whatever extent he might have assigned or 
released it, they may claim. Vide infra. — 2. If, however, the assistance of a court 
of equity is necessary to enable them to possess themselves, it will only be extended 
upon the condition of their making a 'competent settlement upon the wife, unless 
already provided for. Davies, 2tSl. 2 Vcrii. 662. l P. Wins. 382. 458. 1 Atk. 190. 

192. 280. 2 Atk. 417. Cited 1 P. Wins. 459. 4 Bro. 139.’ Cited 1 P. Wins. 458. 

1 Bro. 44. 2 Vcs.jun. 607% 680. 3 Ves. 166. 421.617. 5 Vcs.517. — 3. It has been 

considered doubtful, whether a court of equity will interfere to assist a wife, if the 
husband or his assignees can get possession of the wife’s property without the aid of 
the court. But the court of chancery has repeatedly granted injunctions, to stay 
proceedings in the ecclesiastical court for the recovery of a legacy to the wife, until a 
proper settlement has been made. Bunb. 80. Free, in Ch. 548. 1 Stra. 238. 503. 

2 P. Wms. 638. S P. Wins. 10. 2 Atk. 419. Whitm. — 4. Whence, if the bank- 

rupt would be considered us a trustee for his wife, so will his assignees, 2 Atk. 557. 
2 P, Wins. 316. — 5. The fortune of the wife may be settled upon the husband until 
his bankruptcy, and then to her separate use, or to the use of the children of the 
marriage; and if any part of her fortune has been lent to her husband, the debt may 
be proved under a commission against him. 2 Stra. 947. Co. Bt. Laws, 215. 2 Bro. 490. 
8 Ves. 353. 14 Ves. 598. — 6. By articles before marriage, 4000/. was settled to the 

use of the bankrupt for life, but if he failed, the trustees were not to pay the produce 
to him, but apply it to the separate iimintenance of the wife and children. The 
settlement was held good against the assignees, it not being a provision out of the 
bankrupt’s estate, but the settlement of her own fortune. 2 Stra. 946. — 7. Though 
a bond by a husband to pay a sum, in the event of his bankruptcy or insolvency, to 
trustees, for the purpose of settlement, cannot stand 'against the creditors, the pro- 
perty of the wife may be limited to the husband, until he becomes bankrupt, &c., and 
from that event, for his wife and children; and where, in articles for such a settlement, 
the husband covenanted to give a bond for 5,000/. upon the same trusts, and had re- 
ceived all her fortune without making any settlement, proof was admitted under hia 
bankruptcy, not only for the amount of her property agreed to be settled, but the 
5,000/., or so much as the value of the property of the wife would exteml to beyond 
the sum agreed to bo settled. 8 Ves. 353. — 8. Assignees under a commission of 
bankruptcy, arc in the place of the bankrupt with reference to the equitable interest 
of his wife. 1 1 Ves. 17. — 9. Assignees of a bankrupt are entitled to the equitable 
interest for the life of his wife, as well as a capital sum, subject to the equity requiring 

a pro- 



Commission. 


m 

vision for her out of it. 11 Ves. UK^IO. Assignees of a bankrupt claiming pro* 
perty in right of bis wife, must moke provision for her. 5 Ves. 517. — • ll. Assignees 
of a bankrupt, defendants in respect of an interest in his wife, cannot take it without 
making a provision for her. .*5 Ves. 421 . — 1 2. Assignees of ii bankrupt miibt make a 
provision for his wife out of ali her property, which can be obtained in equity only; 
and a settlement before marriage, of p^t of her property, to her separate use, does 
not bar her. 2 Ves. 607. — 13. Assignees of bankrupt taking his wife’s fortune out of 
the (;ourt, must make a provision for her. They consented to give her half. 3 Ves. 
167 . — 14. Equity of a bankrupt’s wife against the assignees of her husband, or their 
vendee, for a settlement of her choses in action. 3 Mer. 574. — 1 5. A feme covert 
entitled to a contingent legacy; the husband becomes bankrupt; the court will not 
order payment before the assignees and the bankrupt have each laid proposals for a 
settlement before the master. Dick, 647. — 16- Devise to the use of A. and her issue 
in strict settlement, subject to a trust for debts and legacies, and to pay annuities out of 
rents and profits, witli power to sell. Upon the bill of creditors and legatees, one 
of the annuitants being living, the assignees of A.’s husband, a bankrupt, being defend- 
ants, were decreed to make proposals for a provision for the wife. 2 Ves. 680. — 
1 7. And where the wife of a bankrupt is entitled to trust property, the assignees of 
her husband are bound by the same equity, and cannot obtain the property in a court 
of equity without making a provision for the wife. — 18. If the assignees claim during 
the wife’s life, provision will be ordered for the children. 2 Atk. 417. 2 Atk. 695. 
I P, Wms. 459. — 19. But not, it seems, if after her death. 3 Atk. 695. Amb.509. — 
20. If the property of the wife be not more than sufficient to maintain her, as in the 
case of an annuity; the court has ordered her to receive the whole for her separate 
use. 1 Atk. 192. More fully stated, Co. Bt. Laws, 2G5. 2 Ves. jun. ceo. — 21. But 
if the property be sufficient to allow her a sufficient maintenance, and to apportion 
part of it to the assignees of the bankrupt, the court generally leaves it to the liberality 
of the creditors, or referjj it to a master to settle what is a proper maintenance. — 
22. On a bill filed by the assignees of a bankrupt to recover money to which the bank- 
rupt was entitled in right of his wife, the usual reference was made to consider propo- 
sals for a settlement on the wife and children. The master having approved a settle- 
ment of the whole property on the wife and children, exceptions were taken to his re- 
port, and allowed, and he directed to review it. X Mad. 362. — 23. Property given to 
a wife for her sole and separate use, does not pass. 2 Vern.96. 2 P. Wins. 31 G. 2 Atk. 
557.3 Atk. 695. 7 Vin. 95. pi. 14, — 24. The property of a feme covert, sole trader, 
according to the custom of London, does not pass. 3 Burr. 1776. — 25. Thenecessa^ 
apparel of the wife and her children docs not pass. 5 Geo. 2. c. 30. s. 1. — 26. If 
the wife be entitled to dower, the commissioners’ assignment will not affect it. Good. 
90. Stone, 163. — 27. A vcstctl I^acy to which the wife is entitled, but not reduced 
into possession by the husband in his lifc-tiinc, survives to the wife, although the hus- 
band becomes a bankrupt. 2 Dick. 491. ; and cited 1 Bro. 50.; so Co. Bt. Laws, 291. 
— 28. The general assignment in bankruptcy has not the effect of reducing into posses- 
sion, a legacy of stock in trust for the bankrupt’s wife ; whose right by survivorship 
was established against the assignees. 9 Ves. 87. — 29. Feme solo mortgagee in fee 
married ; her husband became a bankrupt, and died ; assignees entitled to the mort- 
gage. 1 P. Wms. 45S. — .30. A chose in action due to the wife, passes; but the 
assignees must make a provision for the wife. 1 Vern. 7. 18. 2 Vern. 270. 

Free, in Ch. 412. 1 E. C. A. .58. 2 Atk. 207. 417. l P. Wms. 249. 458. 

3 Ves. 618. supra. — 31 . Hence, debts due to a wife dum xola, pass. 1 P. Wins. 248. 
— 32. Where a chose in action was not actually reduced into possession by the hus- 
band, or his assignees, during hi.s life, the bankruptcy and assignment seem to have 
been considered as such a reducing into possession as was sufficient to bur the wife’s 
contingency of survivorship. 1 P, Wms. 255, 5 Ves. 619. Vide supra (i). — 53. If 
the wife upon her marriage be possessed of stock in the public funds, it passes. 3 Ves. 
617. — 34. Bond upon marriage to pay a sum of money to the husband; which, upon 
contingencies to be determined upon his death, was declared to be subject to the trusts 
of the settlement for his wife and children. Upon his bankruptcy payment was decreed 
to the assignees. 5 Ves. 695. — 35. Upon the marriage of the bankrupt in 1802, the es- 
tate of the wife, consisting of freehold, copyhold, and leasehold lands, were conveyed to 
the use of the bankrupt and his heirs, who covenanted with the trustees^ within six 
months after the marriage, to pay to them 4,000/. upon tlie trusts of the settlement. 
The trustees never demanded payment. In 1806, the bankrupt sold part of the free- 
hold premises, and he and his wife levied a fine of the whole, declaring the uses of 
that part which was sold, to the purchaser, but without making any declaration as to 
the remainder. In 1812 the bankrupt conveyed all his estates to trustees, for the 
benefit of his creditors. In 1813 the bankrupt covenanted that he and his wife would 
levy a fine to the uses declared in the deed of 1812, and a fine was levied accordingly. 
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The wife never surrendered the copyhold premises, pursuant to the settlement of 
1802. In 1814 the commission issued, and the husband was declared a bankrupt ; his 
execution of the trust deed of 1812 being the act of bankruptcy. The trustees of the 
settlement proved the 4,000/. under the commission, and signed the bankrupt’s certi- 
ficate. Held, that the trustees on behalf of the wife and children of the bankrupt, had 
a lien upon the estates thereby conveyed, and remaining unsold by the bankrupt, to 
the amount of the 4,000/1 i Buck. 115. — 36 , Trustees in the plaintifTs marriage 
settlement, lent part of the trust monies in their hands to the husband, when iA* full 
trade and in eredit, upon his bond. He purchases an estate, and took the con- 
veyance to himself in fee simple. He afterwards became bankrupt, and the estate 
so purchased, with other effects, were conveyed and assigned to his assimees. The 
estate so purchased was held to be purchased with the trust money, and ordered to 
be conveyed to the new trustees upon the trusts in the settlement, in part of the bond* 
debt, and the trustees to prove the remainder of the debt , under the commission. Dick. 
593. — 37. If a trader, previous to his marriage, covenant to settle specific lands upon his 
wife, and the trader become a bankrupt, and die without performing the covenant, the 
court will compel the assignees of the husband to carry tne settlement into execution. 

2 £q. Ca. Ab. 102. — 38. Covenant upon marriage, that the heirs, executors, Ac, of 
the husband shall, within six months after his death, pay to the wife, if she should sur- 
vive him, the fortune he received, with the addition of 50/. percent.; and, in case 
he should receive any other part of her fortune, to which she was entitled in reversion 
under a will, to pay that in ttip same manner, and with the same profit. The husband 
becoming bankrupt, the wife has no claim upon that reversionary fund, against a pur- 
chaser under the commission. 14 Vcs. 313. — 3D. Devise of copyhold estates to the 
wife of A., to be disposed of as she should appoint ; and a bequest of 200 guineas to 
pay the fines of her admission, the surplus to herself. She is not admitted, 
but appoints to her husband, who is the residuary legatee, and gives her credit for 
the 200 guineas in account. He becomes bankrupt. Held, that the 200 guineas, 
not having been applied for the purpose of admission, fell into the residue; and 
that the credit in account was a mere declaration of trust without considera- 
tion, and not binding upon his creditor.s. l Rose, 208.-»40. In questions whether 
the wife of a bankrupt, or her trustees, shall be admitted to prove money set- 
tled by marriage articles under ^ commission aga'nst the husband, the courts 
have had occasion to consider, whether the debt was, in its nature, contingent 
at the time of the bankruptcy. If the debt was, from its nature, contingent 
and uncertain, and the contingency had not taken place at the time of the bank- 
ruptcy, the courts have held, that it could not be proved under a commission. 
Therefore, where a husband, by articles previous to marriage, covenanted, in conside- 
ration of marriage and a portion, to leave his wife a sum of money |n case she sur- 
vived him, and he became a bankrupt, such debt could not be proved under the 
commission. 1 Atk. 114. — 41 . If a trader covenant to pay to trustees, for the uses of 
his marriage settlement, the sum of 6,000/. by instalments, viz. 1,000/. at the end of 
seven years, and l,ooo/. per annum afterwards, so that the sum of 6,000/. should be 
paid in twelve years, if the trader bhould so lonp live ; if he should not, then the whole 
to be paid witliin one year after his decease, if the wife or any child of the marriage 
should be then living ; if not, then 3,000/. only to be paid, and the trader becomes a 
bankrupt before the end of the first seven years ; at all events the 3,000/. payable at 
his death, is proveable under the commission. 1 Bro. 398. — 42. And where one 
Blanchard married the sister of CalHfo*’d, who had 500/. secured by land ; and Blan- 
chard, on his marriage, gave a bond to leave his intended wife, if she survived him, 
500/., or a third of his estate, at her election, and Blanchard became a bankrupt. Upon 
a bill filed by the assignees to have the 500/. raised by a sale, it was decreed accord- 
ingly ; but with this, that the wife should come in as a creditor, upon the 50u/. bond ; 
and what should be paid in respect thereof, to be placed out at interest, and received 
by the creditors during the life of the husband ; and if the wife survived, then the 
money to be paid to her ; and if she died in the lifetime of the bankrupt, then the 
money to be paid to the assignees ; but inasmuch as the case appeared to be somewhat 
hard on the wife, the lord chancellor recommended the assignees to make a reason- 
able agreement with her. 2Vern.l66. — 43. Proof by the widow of a bankrupt, 
under an cn^gement by the marriage settlement to settle money ; which he falsely 
represented nimself to possess. llVes. 40. — 44. Settlement, previous to marriage, 
of money, the property of the wife, upon the event of the husband’s hankrnptc}', valid ; 
and part being lent to the husband, upon his bond, under a power for that purpose, 
was proved under the commission. 14 Vcs. 598. — 45. Proof in bankruptcy, under n 
covenant by the bankrupt in consideration of marriage, immediately after the marriage, 
or whenever aftcrwanli) requested by the trustees, to transfer 2,000/. stock, alleged to 
be standing in his name, though not the fact; but the specific time of the request 
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must be ascertmned. 1 6 Ves. 244.-46. On marriage of W. W., then in good cir- 
cuhistances, he gave a bond to trustees for 4>000/., conditioned for payment of 2,ooo/L 
within one month after demand ; and for payment to them, in the meantime, of 
interest upon the 2,000/. by half-yearly payments, upon such trusts as were con. 
tained in an indenture of settlement. By the settlement, it was provided, that 
the trustees should not call in, or demand payment of the 2,ooo/., or any part thereof, 
during the life of W. W. The interest of this 2000/. was several years in arrear. 
W. W. afterwards became bankrupt, never having consented to a demand upon him 
for the 2000/. Held, that the 2000/. ^yas proveablc against the separate estate of 
W. W. 2 Mad. 282. — 47. In cases where the contingency, the death of the hus- 
band, has taken place after the bankruptcy, but before any distribution made of his 
estate, the wife or her trustees are not entitled to a dividend ; but the court has ge- 
nerally, from the hardship of the case, recommended the creditors to make some pro- 
vision for the wife; which has been in general attended to. 1 Atk. 1L7. ii8. 120.— 
48. If a bond be given by a trader, upon his marriage, to trustees, to be forfeited 
upon the contingency of his becoming insolvent or a bankrupt ; such bond cannot be 
proved under a commission against him. Cox, 500. Cooke, 228. Co. Bt. Laws, 228. 

8 Ves. 555. 1 Sch. & Lef. 46. — 49. And where a trader covenanted in marriage ar- 
ticles, to pay trustees 4,000/. in case she should die leaving a son and other children 
who should arrive at twenty-one ; and he became a bankrupt, and had a son and four 
other children ; the lord chancellor refused to permit the trustees to prove, as it was 
a contingency which might never happen. 7 Vin. 72. pi. 7. — 50. And so where a 
bond was given, depending upon the contingency of the wife surviving the husband. 

2 P. Wms. 497. Whitm. Or payable within three months after the decease of the 
survivor of two obligors who became bankrupt. 9 Ves. 110. — 51. And where a bond 
was given to trustees, payable within two months after the death of the obligor, jf he 
married his then intended wife, and she survived him. Ld. Ray. 1546, and Stra. 8G7. 
— 52. And again, where a father covenanted in case his daughter and intended son-in- 
law should have issue living at the time of his death, to pay 1,000/. to the son, if liv- 
ing, but if he should die before, then to trustees for the daughter for life, and then for 
the cliildren, and in default to the son’s own executors ; and the son upon his part co- 
venanted, that if he received the money upon the father’s death, his executors snould in 
three months after his death pay the same to the trustees, to the like uses ; and the son 
received the money and became bankrupt ; Lord liarwic^e refused to permit proof of 
the debt. Davies, 254, and see 5 Ves. 695, — 55. A bond is given by a trader, previ- 
ous to his marriage, to a trustee; and by marriage settlement of the same date, it is 
covenanted that the sum mentioned in the bond is to be payable only in the event of 
the wife surviving the husband ; and it also covenanted that in case the husband fail- 
ing in his circumstances, but not otherwise, the trustees shall sue on the bond. The 
husband becomes bankrupt living the wife. The trustee ought not to be admitted a 
creditor. 1 Sch. & Lef. 44. But the wife’s own fortune may be thus settled. Id. 47. 
— 54. Covenant in marriage articles, that in case the wife bliould survive the liusband, 
or he should leave any issue by her, his heirs, executors and administrators, should 
raise 500/. &c. Held, upon a petition by the trustees, to be admitted as creditors 
under a commission of bankruptcy against the husband, that the debt was contingent 
and not proveablc, though a warrant of attorney to confess judgment had been granted 
previous to the bankruptcy, and judgment entered up. 1 Eden, 174. — 55. If in a 
marriage settlement the liankruptcy of the husband be made the event upon which 
the sum agreed to be settled by him shall become payable to the trustees, the proof of 
the trustees under his commission will be limited to the amount of the wife’s fortune 
which he has received. 1 Buck, 179. — 56. Agreement on marriage by the husband as 
speedily as may be to settle 40/. a year upon his wife, to be paid from his decease; a sum 
of money to be invested in stock for the purpose of raising that annual sum ; the divid- 
ends for the husband for life ; the capital for the issue, &c. Under the husband’s bank- 
ruptcy, proof allowed by the wife and children for 800/. amounting to a covenant to 
pay that sum upon the marriage, and upon the principle of arrears of an annuity due 
before the bankruptcy. 10 Ves. 549, — 57. A trader, on his marriage, receives 600/. 
his wife’s fortune, and gives a bond for 1,000/. to a tnistee, the interest payable to him- 
self for life, if he shall continue solvent, but in case of his death or insolvency, 'the 
intercut to his wife for her life, and the principal among the children of the mar- 
riage. On his bankruptcy, the claim of the trustee to be admitted a creditor 
on behalf of the wife, for interest, allowed as far as tlic* 60()/., but not. for the 
remaining 400/. 1 Sch. A Lef. 179, — 58. By a settlement previous to a marriage, 
there was a covenant by husband, that his executors should pay 3,000/. to 
trustees, six months after his decease, and that if he should become a bankrupt, 
that i>um should be proveablc iiiidcr his cciiunissiou. By a settlement made by 
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the wife, of her property, before the niarrii^c, contingent interests were given to the 
husbtind. The niisband became bankrupt, and on a petition by the trustees to bo 
allowed to prove the 5,000/. under his commission, it was held, they could only prove 
to the amount of what the husband’s contingent interest in the wife’s f)ropcrty sold 
for under his Imnkniptcy. 5 Mad. 124 , — 59. Proof for the earnings of a child, see 
5 Ves; sen. 675. — 60. In all eases, whether the sum permitted to be proved is the 
property of the wife or the husband originally, and the husband is entitled to the 
interest for life, or to a subse(|uent contingent interest, the court will order the 
fund, produced by the dividend, to be secured; and if the husband is entitled to 
the interest for his life, the assignees will be permitted to receive it, and the prin- 
cipal must await any future contingency; and when that contingency takes place, 
it will cither be distributed amongst the creditors of the bankrupt, or be applied 
to the purposes of the trust, as the circumstances of the ease may be. 2 Vern. 662. 
1 Atk. 117. Co. Bt. Laws, 212 . 1 Bro. 598. 2 Bro. 489. — 61. A court of ciiuity 

will supply legal defects in marriage articles executed by a trader, and compel as- 
signees to carry the articles into execution. 2 P. Wins. 316. 1 Atk. 188. 2 Bq. Ca, 

Ab. 102. 1 P. Wnis. 459. 2 Atk. 558. — 62. And where a settlement of lauds by 

lease and release is made after marriage, hut for a valuable consideration, and the 
lease for a year be lost, the settlement will be good against the assignees of the Ims- 
band, as the release will amount to a covenant to stand seised, l Atk. 187. — 
63. Where the settlement of a trader docs not secure the wife’s fortune in the event 
of his bankruptcy, the intention appearing to be so, it will be amended accordingly. 
1 Ball and Beatty, 252.- — (M. When the commissioners may examine the bankrupt’s 
wife. Stat. 21 Jac. 1, c. 19. s. 5. — 65. Bankrupt’s wife was admitted to prove tnat 
a payment was made, in contomplatioii of bankruptcy. 1 Esp. 66. — 66. it is stated, 
that the witness was considered to stand mclifi'erent with respect to her luisliand’s 
allowance; but unless the estate paid 20.v. in the pound, tiie deiendants, the favoured 
creditors, would not reduce tlic fund by their proof, in the same proportion that a 
recovery against them would increase it. Manning’s N, P. index. — 67. If a woman 
be indebted, ami she marries, her debts by the marriage become the debts of her hus- 
band, and may be proved under a commission of bankrupt against him. l P. 
Wms. 249. 


(P) Surplus. 

1. Commissioners, upon the lawful request of a bankrupt, are required to make 
a true declaration to him of the manner in whicJi liis estate has been applied 
and disposed; and, if there is any overplus, tlie commissioners must make pay- 
ment of the same to him, his executors, administrators, and assigns. And a 
bankrupt, after the full satisfaction of his creditors, may recover and receive 
the residue and remainder of the debts owing to him. 13 Eliz. c. 7. s. 4. 1 Jac. 1. 

c. 15. s. 15. — 2. In case of a surplus coming to a bankrupt, creditors have 11 
right to interest w'Jiercvcr there is a contract for it, appearing cither on the face 
of the security, or by evidence. 2 Ves. jun. 295. ; and sec ll Ves. 654. and 14 Ves. 
573. 1 Ves. jun. 170. — 3. Hence, the bankrupt is not entitled to any surplus 
until interest upon all bonds, contracts, or notes carrying interest, or interest 
allowed by the course of dealing, is first paid out of his estate. 1 Atk. 75. 214. 
5 Bro. 436. 504. 2 Ves. juu. 29.5. — 4. Lord Thiirlow thought, that the com- 

mis.sioners may make this eoraputatiou of interest, without an orrler of the court. 

1 Ves. 132. — 5- So, where by the course of trading and settling accounts, interest 
was allowed after a certain credit 3 Bro. 4.36. — 6. And interest has been allowed 
to be proved on the bankrupt’s notes to bankers, not reserving interest, there being a 
surplus of the bankrupt’s estate, and it appearing to be the custom of bankers to 
charge interest upon such notes. 3 Bro. 504. — 7 . Upon a bankruptcy, tlicre being 
u surplus, after dividing to the amount of the whole principal with interest to the suing 
out tne commission, subsequent interest ordered on petition of bond creditors, saving 
just allowances; and commissioners might gi\e it without order, and need slop at 
nothing but want of assets; but no compound interest allowed. 1 Ves. 152. — 
8. Where debts did not carry interest by the contract, the court made the bankrupt 
pay the contribution out of the surplus. 2 Ves. 302. — 9. Where there is a surplus 
of the bankrupt’s estate, creditors arc not entitled to interest upon debt.s, unless 
it has been provided for by contract, cither expressed or implied; and upon 
bonds, not beyond the penalty. 1 Hose, 399. — 10. The rule, that on a written 
undertaking to pay money on a day certain, or on demand, interest shall run 
from the day, or demand, without a contract for it, not qxtended to the case of 
a surplus in bankruptcy. Interest, tliercforc, subsequent to the commission, 
confined to debts carrying interest by the contract. l Vos. & Beam. 342. — 
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1 1. Interest out of the surplus of a bankrupt banker’s estate, refused upon his pro- 
missory notes payable ou deniantl ; as not being debts carrying interest, either by con. 
tract, or on :lic face of them. 1 Rose, 517. — l‘i. In the event of a surplus, creditors 
are not entitled to a computation of interest upon interest. Nor will such subse(|ueut 
interest be allowed to diminish the bankrupt’s allowance. 1 Ves. 3 Rro. 7ii. 

1 Atk. 75. — 1.5. In merchant’s accounts, where there are regular accounts scttlciJ 
from time to time and interest debited, it is said that interest on interest is allowed to 
bo proved, on the ground of an original contract ; and the settling accounts in that 
way is* evidence of an original contract. But interest upon interest is not allowed in 
the case of a mortgage. 3 Bro, 4.56. — 14. If^ after payment of the debts, there is a 
^ surplus consisting of real and personal estate, the personal estate is first to be applied 
in payment of interest and debts carrying interest; and if that is dclicicnt, the real 
estate must be resorted to. But if the baukrup#t is dead, and tlierc is real and personal 
estate more than sufficient to pay the debts with interest, the surplus real estate must 
be conveyed to his heir, if he died intestate, and his personal estate he divided 
amongst his next of kin. 1 Atk. 75. 

(Q) Messenger. 

1. The messenger, in bankruptcy, is to enter and seize, at his own hazard, the pro- 
perty of the bankrupt ; but if be enters the house, and seizes the property ol' another, 
acting under authority, he cannot be turned out, but the party must take his remedy 
by law ; and contemptuous language, or force, is a c<iii tempt of the great seal. 1 7 Ves. 
jun. 59. — a. Quaere, whether a" messenger, having been in possession iiiuler a warrant, 
and abandoned, the warrant is not spent. 1 Rose, 2. 17 Ves. 59. — 5. No doubt of 

the jurisdiction in bankruptcy, to order assignees to pay a messenger’s bill of fees. 

1 Rose, 449. — 4. It is no objection to an application by a messenger, that the as- 
signees may he directed to pay him his bill of fees, that lie has neglected to make a 
demand upon them till after final dividend; they must be prcsinned to liiivc known 
of his having such a claim, and ought not to have distrilinted the funds, without rc- 
ficrving sufficient to satisfy it. 1 Rose, ‘M9. — 5. Obstructing a messenger in the exe- 
cution of his warrant, is a contempt of the great seal.^ 1 Rose, 1. — 6. Contumacious 
obstruction of the messenger under a commission of bankruptcy, treated as a con- 
tempt ; though acting under tlie aiilliority of the commissioners given by statute, not 
under the lord cliancdlor’s order in bankruptcy, as in the case of commitment, upon 
which the lord chancellor can do no more than grant the writ of /la/jeas corpus-,^ as 
Iioldiiig the great seal, not by bis authority in bankruptcy. 17 Ves, juu. 59. — 7. 1’lic 
owner’s course, upon an illegal seizure ol his goods by messenger, is an action at law, 
not a personal interference. 1 Atk, 156. 

(R) Reference to Master. 

1. On a reference of a matter in liaiikrnpUiy'lo the master, affidavits which might 
have been read at the hearing of the petition in court maybe received in evidence by 
him. 1 Rose, 45. — 2. Exceptions filed to the master’s report under a refercnco in 
bankruptcy, upon petition for liberty to except. 19 Ves. 256. 

(S) Issues, 

Practice, upon directing an issue to try bankruptcy. 2 Rose, 162. 

(T) Statutes. 

1. The bankrupt statutes make but one systcni; arc to be taken together; arc to 
be construed favourably for the benefit of creditors, and to supjiress fraud, and with 
humanity towards the bankrupt. 1 Burr. 474, 2 Blk. Com. 471, 2. -- 2. An act of 
parliament relates to tlic^first day\ on which the parliament is holdcn, unless otherwise 
provided for by the act itself. Thest. 1 Jac. 1. c. 15. intituled, “ An act for the better 
relief of creditors against such as shall become bankrupts,** was passed in parliament 
begun and holdcn on 10th March, in the first year of the reign of king James, (jucen 
Elizabeth having died on the 24th March preceding j the parliament was continued 
until the 7th July, and then prorogued to February following; it does not appear when 
tlie statute passed. Held, that it must be pleaded as of the 1st year, the parliament 
in which it was passed having been begun to be holdcn in the first y ear. It is wrong- 
fully printed in the statute book as of the second year. 2 M. & S. 125. 2 Rose, 8. 

j. The pperation of the stat. 49 Geo. 3. c. 121. s. 14. is not retrospective. 2 
Taunt. 181. 
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(U) Miscellaneoug. 

I . To persons discovering bankrupt’s ei¥ects, Si. per cent, and such other reward as 
the major part in value of the creditors shall think fit. Stat. 5 Geo. 2. c. 30. s. 20. — 
2. Persons in possession, &c. of bankrupt's goods, &c. not disclosing, &c. forfeits 
double the value of all such goods, See. Stat. 1.5 £liz. c. 7. s. 6. Forfeiture to be 
levied and distributed. Ibid. — 5. Trustees not discovering the trust to forfeit ICO/, 
and double the value of the property concealed. Stat. 5 Geo. 2. c. ?0. s. 21. — 
4. Gaoler wilfully suifering bankrupt to escape forfeits 500/. Stat. 5 Geo. 2. q. 30. 
8. 18. — 5. If a surety enter into a bond with a principal, conditioned for the per- 
formance of covenants contained in an agreement tor a lease, such surety is still liable, 
although the principal become bankrupt, and be discharged under 49 Geo. 3. c. 121. 
s. 19. 1 Moore, 196. ; and see 4 Taunt. 90. — 6. If a bankrupt obtains his certificate 

before the bail arc fixed, the certificate will discharge them ; but if they are fixed be- 
fore the certificate is allowed, tlicy will not be discharged ; for the certificate has no 
operation till it is allowed, and has no relation back. 1 Burr. 244. ib. 436. 2 Bla. 811. 
— 7. But bail in error are not entitled to relief, although the bankrupt obtains his 
certificate pending the writ of error; for they cannot surrender the principal, l 
T.R.624. 
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(A) £[)f 0ooti0 anD cl)attel0. 

A bargain and sale is, where a man makes a contract witli another 
for the sale of goods or chattels, lands or tenements, and at the 
same time makes the sale of them. 

If the contract be executory, it amounts to a covenant, or agree- 
ment, upon which covenant, debt, or assumpsit lies. De quo vide 
Agreement, (A. 3, 4.) 

If the contract be executed by actual sale, this is a bargain and 
sale. 

When a bargain and sale vests a property, vide in Biens, (D 3.) 

What things may be sold, vide in Assignment, (A.) Grant (C.) 

(B) €)f HanOd anD Ccnement0. 

So, if a man bargain and sell lands or tenements, this by the com- 
mon law passes the use, which now shall be executed by the st. 27 H. 
8. 10. PI. Com. 301. b. 303. a. 2 Inst. 671. 

And a bargain and sale of land may be for years, for life, or in fee. 
PI. Com. 81. b. 


(B 2.) By what words it shall be. 

To a bargain and sale of lands, the words (bargain and sell) are not 
essential; for any words, that will raise an use at tlie common law, arc 
sufficient; and therefore, if a man by indenture demise, grant, set, and 
to farm let lands to another for years, that is a bargain and sale. R. 8 
Co. 94. a. 2 Inst. 672. 

So, if he alien, and grant; or give, and grant. 2 Inst. 672. Cro. 
El. 166. 

Or, give, grant, and confirm. R. 3 Leo. 16. 

So, if he covenant to stand seised to the use of another in fee, and 
the deed be inrolled. 7 Co. 40. b. 2 Inst. 672. 1 Leo, 25. 

So, if he enfeoff, sell, and grant. Dal. 116. 

But where the intent appears to make an estate in possession at the 
common law, and not by way of use, the words do not amount to a 
bargain and sale : as, if there be a letter of attorney in the deed to 
make livery, or a covenant in the deed to make livery. R. 8 Co. 94. a. 
2 Inst. 672. Cont. 3 Leo. 16. Cont. 2 Rol. 787. 1. 25. Vide Co- 
venant, (G2.) 

So, if A. alien, bargain, and sell a reversion with attornment, it 
passes, though the deed be not inrolled. R. 2 Cro. 210. 

(B 3.) How it operates. 

If a man, who has only a reversion, bargains and sells an acre of 
land, the reversion passes. PI. Com. 433. b. 

So, if a corporation bargain and sell land, it is well ; for they may 
give an use, though they cannot be seised to an use. R. 2 Leo. 122. 

If the bargainor, upon his bargain and sale reserve a rent, it is good ; 
for the use and possession pass tanquam uno Jlatu. 2 Inst. 673. 
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If a man demise, bargain, and sell to A. for years; A. has an 
election to take by demise at the common law, or by the bargain and 
sale. 2 Rol. 787. 1. 35. 11. 2 Co. 35. b. 

Yet, if the bargainor afterwards release to A. and his heirs, to the 
nse of B. in fee; A. cannot then elect to take by demise, and thereby 
divest the estate out of B. R. 2 Rol. 787. L 45- 

But by a bargain and sale nothing passes but an use ; and therefore, 
if a man bargain and sell land, with a way over other land, die way 
without words of grant, being now newly created, does not pass. R* 
2 Cro. 190. 

So, if he bargain and sell a common, &c. newly created, and not in 
esse before. 2 Cro- 190. 

If the king by indenture bargain and sell land to another, nothing 
passes by the common law, nor the st. 27 PI. 8.; for the king cannot be 
seised to use, nor convey. R. 2 Cro. 50. 

So a bargain and sale of lands to A. and his heirs, to the use of 
another ; nothing passes to the cesti/ que use^ for there cannot be an use 
upon an use. Poph. 81. R. Bend. 61. Dy. 155. pi. 20. 1 And. 87. 

Vide in Chancery, (4 W 2.) 

So a bargain and sale to A. for life, with power to make leases, is 
void as to the power. Poph. 81. 

If a man, at the common law, had bargained and sold his land 
generally, the use would be decreed to the bargainee and his heirs ; for 
in respect of the consideration, the whole use shall be intended to pass- 

1 Co. 87. b. 100. b. 

But now, nothing passes to the bargainee, but for his life. 1 Co. 87- b. 

If a bargain and sale by an infant be inrollcd, nothing operates by 
the inrolmcnt, but it shall be avoidable. 2 Inst. 673. Mo. 42. 

So a bargain and sale by husband and wife, being inrolled, does not 
bind the wife. 2 Inst. 673. (/) 

(B 4.) By what deed. 

By the common law, a bargain and sale of lands might be by parol, 
without deed- Poph. 48. R. 1 Leo. 18. 2 Inst. 675. 

But now, by the st. 27 H. 8. 16. a bargain and sale of lands, &c. 
whereby any estate of inheritance or freehold is made, shall have no 
effect, unless it be by writing indented, sealed, and inrolled, &c. 

Yet after this statute, a bargain and sale of lands in London, &c. by 
custom, would be good by parol ; for the statute does not extend to cities, 
boroughs, or towns corporate. R. Dy. 229. a. 2 Inst. 675. Poph. 49. 
Vide London, (N 3.) Vide post, (B 5.) 

The indenture for a bargain and sale of lands of freehold, or inhe- 
ritance, must be in writing, and not in print or stamp. 2 Inst. 672. 

It must be in paper or parchment, and not in other materials. 

2 Inst. 672. 

And it is sufficient, if it be indented, though it has not the word, in- 
denture. R. 3 Leo. 16. 2 Inst. 673. 


(/) 1- A bargain and sale by tenant for years and tlie reversioner^ may operate as a 
surrender by the tenant for years to the reversioner, and a bargain and sale by the 
revenioner only. Ld. Rd. 403 . 404 . — S, A bargain and sale by tenant for years only 
does not operate by the statute of uses, and transfers no possession until actual entry. 
Ld. Rd. 400 . 

(B. 5.) When 
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(B 5.) When it shall be inrolled. 

So by the St. 27 H. 8. 16. no manors^ lands, &c. of inheritiince, or 
freehold shall pass, &c. unless the bargain and sale be iiiroiled in one of 
the king’s courts at Westminster, or before the clerk of the peace, &c. 
in *the county where the lands lie, within six months after the date of 
such indenture. Provided, not to extend to lands in cities, boroughs, 
or towns corporate, where the mayor, &c. have used to inrol deeds, &c. 

And therefore, every bargain and sale for life, or in fee, must be in- 
rolled. 

So, if he in reversion bargain and sell to the lessee for years and his 
heirs; nothing passes as a confirmation, unless the deed be inrolled. 
Dal. 37- Mo. 34*. 

But a bargain and sale for yeiu*s need not be inrolled ; for the statute 
extends only to inheritance and freehold. 2 Inst. 671- 2 Co. 36. a. 

Nor a bargain and sale of lands in London, or any other city, borough, 
&c. Vide ante, (B 4*.) 2 Inst 676. Dal. 115. II. Yel. 123, 4. 

Vide London, (N 3.) 

So inrolment is not necessary, where the deed does not operate as a 
bargain and sale, but as a covenant to stand seized, &c. 

(B 6.) How the inrolment shall be made. 

The inrolment must be in parchment only. 2 Inst. 673. 

And the deed is sufficient, being inrolled, though it was not acknow- 
ledged by all the parties to it. 1 Sal. 389. 

And though it was not acknowledged at all ; for after inrolment it 
cannot be averred against. 1 Leo. 184. Vide post, (B 10.) 

Though the inrolment be after the death of the party. 1 Sal, 389. 

Though the seal be broke after the delivery. 2 Inst. 676. 

Though the delivery be proved by witnesses, and not acknowledged 
by the party. 1 Sal- 389. 

But by a rule in B. R. every deed there inrolled, shall be acknow- 
ledged in open court, and inrolled on the plea side. 1 Sal. 389. 

(B 7.) In what place. 

By the st. 27 H. 8. 16. the inrolment shall be in one of the king’s 
courts at Westminster, or in the same county where the lands lie, before 
the custos rotulorum, two justices, and the clerk of the peace, or any 
two of them, whereof the clerk of the peace to be one. 

By the st. 5 El. 26. inrolment in the counties of Lancaster, Cheshire, 
and Durham shall be in the chancery or exchequer, or before the justices 
of assise of the respective county. 

If the court of B. R, &c, be adjourned to another place, yet the in- 
rolment may be tliere, as well as at Westminster. 2 Inst. 674. 

So an inrolment may be before the justices and clerk of the peace of 
the west riding in the county of York, if the land lies there. R. 
Hob. 128. 

Otherwise, if the land be alleged in comitatu Ebor^^ generally. 
Hob. 128. (m) 


(m) An indorsement on the back of the deed by the proper officer, is sufficient 
evidence of the inrolment. Dougl. 57- 

(B. 8.y Within 
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(B 8.) Within what time. 

The inrolment shall be within six months after the date of the deed* 
And the computation shall be by lunar, not by calendar months. 
2 Inst. 674. 

If it be within six months, exclusive of the day of the date, it is suffi- 
cient. 2 Inst. 674. Mo. 40. 2 Rol. 520. 1. 45. Hob. 139. Dy.218.b. 
R. Dal. 41. 

Or upon the day of the date. Semb. 2 Inst. 674. Dal. 42. Mo. 42, 
D. Hob. 140. 1 Rol. 387. 

And if there be no date, within six months after the delivery. 
2 Inst. 674. D. Hob. 140. 5 Co. 1. b. 

But if it be dated, it ought to be vdthin six months after the date, 
though the delivery be afterwards. 2 Inst. 674. Per two J. Weston 
Cont. Dal. 42. Mo. 42. 

(B 9.) How it shall relate. 

If a bargain and sale be inrolled within six months, it relates to the 
time of the date, and passes ah miiio, 2 Inst. 674. 

And therefore, if tlie bargainor or bargainee die after the indenture 
executed, and before inrolment, the estate passes to the bargainee and 
his heirs, if it be inrolled within six months. 2 Inst. 674, 5. And the 
heir shall be in ward. R. Hob. 136. Ow. 149. 2 Cro. 408. R. 

1 Rol. 627. 1. 35. 

So if a 'pracipe be brought against the bargainee, and a recovery 
upon it before inrolment, it is good ; for he was tenant of the freehold. 

2 Inst. 675, Ow. 70. 

So if die bargainee sell before inrolment, and the deed be afterwards 
inrolled within six months, his sale is good. 2 Inst. 675. R. cont. 
Hob. 136. Vide Hob. 165. R. acc. 4 Leo. 4. Per Aree J. 2 cont. 
2 Cro. 52. 

Or if the bargainor, before inrolment, acknowledge a recognizance, 
&c. the bargainee shall avoid it. R. 2 Inst. 674. 

Or give a judgment, &c. R. Cro. Car. 217. 

So if the bargainor afterwards bargains and sells to another, and the 
second deed is first inrolled, and then the first bargain is inrolled within 
six months, the second shall be void. R.Dal. 41. Mo. 41. Dy. 218. b. 
Per Hob. 165. 

So if the bargainor die before inrolment, his wife shall not enjoy her 
dower after the inrolment; if it be within six months. Cro. Car. 569. ' 
But if the bargainee die before inrolment, and the deed be afterwards 
inrolled, his wife shall be endowed. R. Cro. Car. 217. Cont. Ow. 70. 
150. 

If the bargainee grant a rent before inrolment, it will be good. Cro. 
Car. 217. 

So if a stranger release to the bargainee before inrolment, it is good. 
2 Inst. 675. 

If tlicre be a bargain and sale of a manor, with an advowson 
appendant, and the advowson fall before inrolment, the bargainee, if 
the deed be afterwards inrolled, shall present. Cro. Car. 217. Vide 
2 Bui. 8, 9. 

If one joint-tenant make a bargain and sale, and before inrolment his 

companion 
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companion dies, yet only one moiety passes ; for it has relation to the 
time of the deed. Co. Litt. 186. a. Cro. Car. 217. 569. 

Though the bargain and sale has words which comprehend the whole, 
Ow. 70. 

£o if the bargainee makes a lease, and afterwards the deed be inrol- 
led, the lease will be good. R. cont. Cro. Car. 110. R. cont. 
Carth. 178. 

So if there be a bargain and sale of a reversion, the bargainee shall 
have the rent-charge incurred in the meantime between the deed and 
the inrolment. R. Lat. 157. Adm. 1 Sid. 310. Cro. Car. 218. 

And by the bargain and sale the rent accrues without attornment. R. 
Cro. El. 166. Vau. 51. 

But, if the rent, incurred before the inrolment, be paid to the bar- 
gainor, the bargainee has no remedy. Dy. 218. b. in marg. Ow. 69. 
150. 

So in the meantime, between the bargain and sale and the inrol- 
ment, the bargainee shall be adjudged to be seized, if the deed be after- 
wards inrolled within the six months, and not the bargainor. R. 
Ow. 70. 150. Dub. Cro. Car. 218. Vide Dan. 696. 

But after the bargain and sale, and before inrolment, if the bargainor 
levies a fine to the bargainee, and then the deed be inrolled, tlie bar- 
gainee takes by the fine. R. Mo. 337,8. 680. Cro. El. 917. R. 
4 Co. 71. 2 Inst. 671, 2. 1 And. 285. 

And it may be averred, that the fine was before inrolment, or e contra. 
R. 1 And. 285, 6. 

So if the bargainor, in the meantime, between the date and inrolment, 
enfeoff the bargainee, he takes by the feoffment. R. Yel. 124. R. 

1 Leo. 6. Semb, Ca. Ch. 115. R. 1 And. 113. 

Otherwise, where an inrolment is not necessary, {de quo vide ante, 
B. 4, 5.) for then the bargain and sale is complete belbre the fine, or 
feoftment. R. Yel. 124. 

So if the lord of a manor bargain, sell, enfeofi^ and release to his 
copyholder, to the use of him and another, and afterwards makes livery, 
he takes by the feoffment, though die release might operate presently. 

2 Rol. 787. 1. 20. 

So if a man lease for years part of the manor, and afterwards bargains 
and sells, demises and grants the whole to B. for years ; if B. takes 
attornment of any of the tenants, ho shall take by the grant; tor he has 
an election to take by the one or the other, and when he t^cs attorn- 
ment he elects by the grant, and therefore shall take the whole by the 
grant. R. 2 And. 203. 2 Co. 35. 

So after a bargain and sale, if the deed be never inrolled, the bar- 
gainor continues seized. 

And if, before the six months after the first deed, there is a second 
bargain and sale, which is well inrolled, it will be good. Cro. Car. 284. 

(B 10.) There shall be no averment after an inrolment, con- 
trary to the purport of the deed. 

If the deed be inrolled, it cannot be averred, that it was primo deli- 
herat. at a day since the date; for by the same reason it might be 
averred, that it was never delivered. R. 1 Leo. 183. 2 Leo. 122. 
Ow. 138. 
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And it cannot be averred, that it was not delivered. 1 Leo. 183. 

Or that it was not acknowledged. 1 Leo. 184*. Vide ante, (B 6.) 

So since 16 Eliz. it cannot be averred, that it was not inrollcd at the 
day indorsed for the iiirolnicnt; for that is part of the record. Semb. 2 
Rol. 119, 120. 

But before, no day of inrolment used to be entered, and then it 
might be averred, that it was not inrolled within six months. R. 
2 Rol. 119. 

But there may be an averment contrary to the operation of the deed : 
as, that it was not comprized within the deed. 1 Leo. 184, 5. 

That nothing passed by the deed. 1 Leo. 184, 5. 

So an infant, or feme covert, is not concluded by an inrolment. 
Vide ante, (B 3.) 

So a stranger is not concluded by an inrolment, but may aver, that 
tlie deed was delivered after the date. R. Sav. 91 . Per Holt, C. J. at 
Maidstone. 

(B 11.) What shall be a sufficient consideration. — 
Vide Covenant, (G 3, &c.) 

A bargain and sale of land, whereby an use arises, ought to be made 
upon a valuable consideration. 

As, for money paid, (w) 

So it is sufficient, if it be under a condition or proviso to be void, if 
money is not paid, though no money is mentioned to be paid. 1 Leo. 6. 

Or if the vendee by tlie same deed covenants, if the money is not 
paid, &c. to be seized to the use of the vendor. 1 Leo. 25. 

So in consideration of money paid for other land. 11. Mo. 547, 8. 

So for the loan of 100/. per annum. 2 Rol. 782. 1. 30. 

So if upon a bargain and sale a rent be reserval, it is sufficient, 
without other consideration. 2 Rol. 788. 1. 7. 1 Mod. 263. 

So a pcpper-corii reserved, Semb. 1 Mod. 263. R. 2 Mod. 258. 
2 Vent. 35. 

So money, paid by any one of a cor|)oration in his private capacity, 
is sufficient for a bargain and sale to them in their corporate capacity. 
R. 2 Rol. 788. 1. 5. 

But a bargain and sale, for divers causes and considerations, without 
money, is not good. 1 Leo. 170. 11. Cro. El. 394. 1 Co. 176. a. 

Vide Covenant, (G 4.) 

Though it be recited by the indenture, that the bargainee was bound 
by recognizance, or obligation for the bargainor ; if no money appears 
to be paid. 11. Cro. El. 394. 2 Rol. 783. 1. 40. 

So, if a man bargain and sell land, in consideration of a marriage 
before had, or service done, it is not sufficient. Semb. Dal. 18. 

Or, in consideration of natural aifection to his son. 11. 2 Cro. 127. (o) 

Yet, if money was given, it may be averred, though it be not ex- 
pressed by the deed. 1 Leo. 170. Mo. 570. 

Though there be no mention in the deed of any consideration in par- 
ticular, or in general terms. 2 Rol. 790. 1. 15. 

And, if the bargain and sale be mentioned by the deed to be for 


(«) c Atk. 148. 


(o) Ibid 


money 
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money paid, it is sufBcient, though none was paid ( p ) ; for the payment 
is not traversable. 1 Leo. 170. Mo. 570. 

And, pro quadam peciinice sutuma^ is sufficient, without ascertaining 
the quantum. 1 Leo. 170. Mo. 570. 2 Rol. 786. 1. 45. 

So a bargain and sale pleaded, without expressing, that it was for any 
con^deration^ is well. R. 1 Leo. 170. but Mo. 570. senib. coiit. 
R. acc. Mo. 504. 

Vide more post, (B 12.) 

(B 12.) How a bargain and sale shall be pleaded. 

If a bargain and sale be pleaded, the most regular form is, that such 
an one by indenture, of such a date, between such and such, dehito 
modi) in sucli a court, infra 6 metises tunc proximos sequentes irroUdat. 
secundum formam statuiu S^c. pro quadam pecuniiC summa barganizavit 
<5* vendidity cj-e. 2 Sand. 11, 12. 

If the deed be by the words, dedi concessiy 8tc. yet, if it operates 
as a bargain and sale, it ought to be so pleaded. R. Cro. El. 166. Vide 
Pleader, (C 37.) 

If a bargain and sale be pleaded, without alleging in what court it 
was inrolled, it will be bad. R. Ycl. 213. Kndjiuxta formam statutiy 
does not su[)ply it. 2 Cro. 291. 

So, if it be said, dehito modo irrotulat. in such a court, without say- 
ing secundum formam statuLiy or, within six mouths, it will be bad. R. 
after verdict. Al, 19. Senib. Cart. 221. 

But if secundum formam staiuti be added, without saying, within six 
months, it is sufficient. Semb. 2 Sand. 11. 

So, if it be said, dehito modo irrotulaL in such a court within six 
months, it is good, altliougli secundum formam siatutiy be omitted. 
Semb. 2 Sand. 12. 

So, if it bo said, that such an one by indenture barganizavit vendi- 
dity it is good, though pro quadam pccunice summa bo omitted. Bub. 
By. 90. b. But it was R. acc. ibidem in marg. Semb. cont. Mo. 570. 
But it was R. acc. Mo. 504. 1 Leo. 170. Bub. Ray. 201. 1 Lev. 

308. {f) 

But if it shoidd be bad upon dcinurrei’, it will be good after verdict. 
R. 1 Lev. 308. R, 1 Vent. 109. 

If there be a bargain and sale of a rent, the parly ought to plead at- 
tornment, and virtute cujus he was seized, docs not supply it. R. upon 
demurrer. Cart. 22 1 . 

If a bargain and sale be pleaded, it ought to conclude, that by virtue 
thereof and of the inrolment, and the statute of uses, he was seized, &c. 
2 Sand. 12. 

If a tenant for life wlio has a power by devise to make sale, sells, the 
vendee may conclude tlius, though his estate only passed by tlie statute. 
Per Jones, two J. cont, Jon. 328. 

So he ought to conclude, quod intravit; for, that by the statute of uses 
he was seized without entry, is not sufficient. R. Noy, 6. 


(p) 1. So evidence is admissible to shew the real consideration paid in contradiction 
to that expressed. 3 T. R. 474. — 2. Or in addition thereto. 7 11. P. C. 70. 

(< 7 ) The omission is a cause of special demurrer. 2 H. B. 25f>. Str. 1228. Wils.9l. 
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®a«m 0 of t^e (S;K;)equei. Vide Couhts, (D 10.) 
<roint<-lDaton. Vide Copyhold, (R 1, &c.) 


BARON AND FEME. 

* 

(A) JTeme 0ole. 

(A 1.) What acts she shall do. p. 208. 

( A 2.) What, a feme sole merchant, p. 208. 

(A 3.) What, if the husband be in exile, p. 209. 

(B) Carriage. 

(B 1.) What shall be. p. 209. 

(B 2.) Who may marry, p. 213. 

(B 3.) Who not. p. 213. 

(B 4.) What shall be within the Levitical degrees, 
p. 213. 

(B 5.) At what age. p. 215. 

(B 6.) Who are husband and wife. p. 216. 

^C) Oltiorce. 

(Cl.) A vinculo matrimonii. — Coma prwcontractus^ 
p. 217. 

(C 2.) Consanguinitatis aui affinitatis. p. 217. 

(C 3.) Impotentice. p. 218. 

(C 4.) Metm. p. 218. 

(C 5.) A mensd et Ihoro. p. 218. 

(C 6.) How a divorce shall be obtained, p. 219. 

(C 7.) The effects which follow, p. 219 

(D) )^u0banD and titfe are one person. 

(D 1.) In what respect. — The one cannot make an 
estate to the other, p. 219. 

(D 2.) Take a joint estate by entireties, p. 221. 

(D 3.) When they take by moieties, p. 221. 

(E) (Kabat t|)c buiefband siball babe bp tbe marriage. 

(El.) Freehold, p. 222. 

(E 2.) Chattels real. p. 223. 

(E 3.) Chattels personal, p. 225. 


(F) mw 
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(F) (KElbat 0000 to tbe toife- 

(F 1‘.) If slie survives, p. 227* 

(F 2.) Though she does not survive, p. 228. 

(F 3.) ParaphemaUa. p. 228. 

(G) (Diabat act0 tt)e buabanD anD toife binO tbe 

toife. 

(G 1.) Alienation by fine. p. 230. 

(G 2.) By common recovery. p.231. 

(G 3.) By demise. Vide Estates, (B 32. — G 4, 5.) 
p. 231. 

(G -!<.) By customary conveyance, p. 233. 

(H) (Ddlbat act0 bp tbe buobanb anb toife Do not binD 

tbe toife, p. 233. 

(11.) onbat act0 bp tbe buobanb alone binD bi0 toife. 

p. 234. 

(I 2.) What put her to her action, p. 234. 

(1 3.) Cut in vita, p. 235. 

(K) CQbat act0 bp tbe buobanD alone Do not binD W 

toife. — By the st. 32 H. 8. 28, &Ci p. 235. 

(L) QBbat lacbe0 of tbe buobanD pceiuDiceo bi0 toife. 

p. 237. 

(M) (mbat not. p. 237. 

(N) CClbot act 0 of tbe toife prejuDice tbe buobanD. 

p. 237. 

(O) Cbe potoer of tbe buobanD During tbe coberture. 

p. 238. 

CP) SHbat act0 a feme cotert map Do toitbout ber bu0* 
banD. 

(Pi.) Alien her estate, p. 239. 

( P 2.) Accept an estate, p. 239. 

(P 3.) Execute an authority, &c. p. 240. 

(Q) (KKbat not. — Cannot mabe a contract, etc. p. 241 . 

(R) CObat act0 of tbe bupbanD tbe toife map toaibe 

after bi0 Death, p. 244 . 

(S 1.) (Hlbat 0be map affirm bp ber agreement, p. 215 . 

(S 2.) The effect of her agreement, p. 245. 

(S 3.) What shall be an agreement, p. 245. 

(S4) Wliat 
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(S 4.) What shall be a waiver, p. 246. 

(S5.) "V^atnot. p.246. 

(S 6.) The effect of her waiver, p. 246. 

(T) (BUfiat esitate tjie tolfe cannot taaftie. p.246. 

(V) 3fn toliat actions tiushano anO toife ou0Dt to join. 

p. 247. 

(W) 3[n tofjat, tile iiustianD siiaU sue alone, p.249. 

(X) 3[n toliat, tlie iiusbanO mag sue alone orjointoitli 

ills toife. p. 250. 

(Y) QHiiat actions Stall he against tustanli ant toife. 

p. 252. 

(Z) ffiatat actions tte tusbant stall tatie tg tis sur* 

titling, p. 253. 

(2 A) ©atat tte toife, if ste sucbites. p. 254. 

(2 B) cmtat actions Stall be against tte tustano, if 
be suttiites. p.254. 

(2 C) (DHtat not. p. 255. 

(2D) j^leating bg tustanD ant toife« p. 255. 

(A) iFeme sole. 

(A 1.) What acts she shall do. 

A feme sole, before her marriage, may do all acts for disposition, &cl. 
of her lands or goods, which any man in the same circumstances may 
do. («) 

But the law docs not require any thing indecent of her ; and there- 
fore, if she docs homage, she shall not say, I become your woman, but 
I do homage unto you, &c. Co, Litt, 66. a. Lit. s. 87. 

(A 2.) What, a feme sole mcrcliant. 

So by the custom of London, a feme covert may act as sole in the 
way of trade, if she buys and sells in bade for herself, with which l\er 


(a) 1. A widow before her marriage with a second husband, conveyed her fortune to 
trustees to her own use ; and held valid against the second husband. 2 B. C. C. 345. 
2 Cox, 28. — 2. And a settlement by a lady about to mdrry, of her property in trust 
for her sole use, benefit, and disposition, gives a separate estate. 1 Mad. 199.— 
3. Vide 1 Ves. J. 28. 275. 2 Vcs. J. 194. 

J2 


husband 
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husband does not intermeddle. Cro. Car. 69. Vide London, (N 7.) 

And in such case, if there be a suit against her, the husband shall 
be joined only for conformity ; for the wife only shall be in execution* 
Cro. Car. 69. 

^o it shall be, if the husband formerly used the same tirade, but at 
the time of the contract is a soldier beyond sea, and does not inter- 
meddle. Per three J. Cro. Car. 69. 

But every feme sole who trades within London is not a feme sole 
merchant. Cro. Car. 69. 

(A S.) What, if the husband be in exile. 

So, if the husband (c) be banished for life, his wife may make a tes- 
tament, and in all cases act as a feme sole. R. 2 Ver. 104, 5. Vide 
in Abatement, (E 6. — F2.) (rf) 

(B) Qpatriage. 

(B 1.) What shall be. 

Ut cmjugium subsistat non aliud natura requirere videtur^ quam u/ 
talis sit cohabitatio qiue fominam cojistituat quasi* sub oculis 4* enstodid 


(^) 1. A feme covert, sole trader, by the custom of London, may bind herself by 
simple contract, but not by deed. 4T. R. 365. Loill. 134. — 2. Uut the courts at 
Westminster will not enforce that custom of the city of London, by which a married 
woman, a tr.'ider, is accounted a feme sole. 4 T. R. 361, 362. Lofflt. 134. — 3. Nor 
can an action against a feme covert, as sole trader, be removed by habeas corpus from 
the city courts. 2 filk. 1060. 

(c) 1. Has abjured the realm. Co. Litt. 132. b. 133. a. — 2. Been banished. Ibid. 
— 3. Or transported. 2 Blk. 1197. Co. B.L. 45. — 4. Is a felon. — 3. Or an out- 
law. 

(d) 1. The court will not stay proceedings in an action brought by a wife 
separated from her husband, in his name, for- an injury to her property, upon 
the defendant’s application, supported by the husband’s affidavit, that the suit had 
not his sanction. 9 East, 471. — 2. But wife may plead without her husband, 
where the husband is transported ; for transportation is a temporary death. LoiR. 
142. — 3. Yet the relation of a marriage is not suspended, where the wife lives 
opart from her husband with a separate mmntenance, secured to her by deed; 
therefore she cannot, under those circumstances, contract and be sued as a 
single woman. 8 T. R. 545. — 4. And even when it was considered that a feme 
covert, with a separate maintenance, was liable as a feme sole, 4 T. R. 766. ; 
it was necessary that the maintenance should be permanent ; therefore, a woman 
was not liable in respect of alimony awarded to her, by the ecclesiastical court, 
during the pendency of a suit onljr. 5 T. R. 679. — 5. So the relation of mar- 
riage is not suspended between a British subject and his wife, by his deserting her and 
going abroad. 1 1 East, 301. — 6. Nor can the wife contract and be charged as a feme 
sole, from the husband having abandoned her for adultery. 8 T. R. 547. 1 B. & P. 
338. — 7. Nor will the residence of a British subject in an enemy’s country, and with 
the view of adhering to the enemy, render his wife chargeable as a single woman. 

2 B. & P. 226. — 8. Though she passed for such, 1 N. R. so. — 9. Nor can the 
wife of a foreigner resident abroaa, contract and be charged as a feme sole, though 
she pass herself off for such. 3 Caropb. 123. ; overruling 2 Esp. 554. 587. 1 B. 
&P. 357, — 10. Yet if a woman married de facto to one whom she knows to have 
another wife executes a deed as his wife jointly with him, she is bound as a feme sole. 

3 Anst. 633. 

VoL. 11. 
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marls ; ad hoc in hominc accedit fides qud sc focmina marl ohstringit. 
Grot, tie jure belli & pads, 1. 2. c. 5. s. 8, 9. 

Nee lex divina amplius exrgissi' xndetur ante evangelii propagationem • 

Grot. ibid. s. 9. 

Apud veteres Homanos triplex erat contrahendi mairimmiii formida^ 
confarreatio, coemtio, et usus. Sold. Ux. Heb. 1. 2. c. 1. • 

apud Hehrecos ; nummuli datio^ pactionis lihcllus^ et coitus. Seld. 
Ux. I. 2. c. 1. 

Vt feemina forct veri uxor^ ante legem Mosaicam^ et sine ed^ pi ceter 
mutuum in inter, lectiqne sxielalcm consensum^ concubilus erat neccssarius. 
Seld. de jure N. et G. 1. .'5. c. 4. 

Sed lege Mosaied per sponsalia full vere uxovy per nuptias perfecte. 
Seld. ibid. c. 4. Ux. Heb. 1. 2. c. 1. 13. 

Sic jure Cecsareo et plerimqac pontificio sponsalia sunt matrimonii ipse 
contractus. cL stipulation et nuptiamm futurarum I'cpromissio. Seld. Ux. 

1. 2. c. 1. Mo. 170. 

So, by the common law. Co. Lit. 34. a. Tf it be a contract pei 
verba de jmesenti. Dy. 369. a. R. 6 Mod. 155. Sal. 437. Garth. 
99. (c) _ 

So, if a contract jur verba de fiifuro be afterwards executed by con* 
summation. Semb. Sal. 438. 

^ed. interdum jure ponlijicio sponsalia lantnm obliganf ad, fnturi malri- 
monii paclioncMy eoiisensn nondum satis firviati. Seld. Ux, 1. 2. c. 1. 

Et jureCiCsareoy ct Hebraicoy <vqne ac poyili(i.cioy miplioi sunt solennes 
illiritus quihus mntrimonium perjlcitur. Seld. Ux. 1. 2. c. J. 13. 

So by the common law, till the marriage be solemnized, the wife 
cannot be endowed ad ostium ecclesiec. Co. Lit. 34. a. 

And the usual i)leiulingof a marriage is sacris ordini- 
bus constitutum. Sal. 120, 

By ail order of parliament 1653. 6. confirmed by the st. 12 Car. 2. 
33. marriage sliall be before a justice of peace, and declared by Idni. 

Yet during thi a order, a marriage by a person infra sacros ordincs 
was good. 1 Sid. 64. 

By the st. 1 W. & M. 18. no person, taking the oaths, &c. shall be 
prosecuted in the ecclesiastical court, for non-conforming to the church 
of England. 

And if such marriage, in the fiicc of a separate congregation, be 
questioned in the spiritual court, a prohibition goes. 3 Lev. 376. 
Sal. 438. 

So a marriage, by a popi.sh priest by the latin service, in a chamber, 
was allowed, and a second marriage disannulled by a sentence in the 
ecclesiastical court, and the person for such second marriage convicted 
of felony. 4 vol. of Trials, 745. 763. 

Yet after contract, si coeimty they are not suable for fornication, but 
only for a contempt of the church. Mo. 170. Sal. 438. 

And if subsequent espousals ensue, they have relation to the first con - 
tract, and avoid all mesne acts. Mo. 170. 

But if a man sick in his bed be married to a woman with child, pri- 


(tf) But now hy 26 G. 2. c. 35. s. IS. no suit or proceeding shall be had in any ec- 
clesiiistical court to compel a celebration of any marriage m facie ecclesusy by reason 
of any contract of matrimony, whether per verba de prxsenli, or per verba de futuro. 

vately, 
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Tatelyt out of a church and chapeh without celebration of mass, it was 
not a^marriage. Semb. 1 Rol. 359* 1. 15. 

So by a contract of marriage, it is no marriage, if espousals do not 
afterwards ensue. Semb. Mo. 170 . (f) 



(/) 1. Marriages in England are now regulated by 26 G. 2. c. 5.5. entitled ‘'An 
act for the better preventing of clandestine marriages.” — 2. Bys. ii. all miuTi:if ^(?3 
solemnized by licence, where either of the parties, not being a wiilowcr or w: Jow, 
shall be under the age of twenty-one years, which shall be had without the consent 
of the father of such of the parties so under age, if then living, first h.iil, or if 
dead,, of the guardians of the person of the party so under age, lawfully appointed, 
or one of them ; and in case there shall be no such guardian, then of llic mother if 
living and unmarried, or if there be nS mother living and unmarried, then of the 
guardians of the person appointed by the court of chancery, shall be void to all 
intents.— *5. But by s. 12. in case any guardian or mother shall be mm 00711 pos 
meiitis, or in parts beyond the seas, or shall i-efiisc or withhold tlicir con.sent to tho 
marriage of any person, any person desirous of marrying may apply b) petition to 
the lord chancellor, who may proceed in a summary way 10 exiunine the caiiiL?, and 
declare the marriage to be proper, if it shall so appear ; which shall be as good as 
if the guardian, &c. had consented. 4. The forms required to be observed by this 
statute, in order to give validity to marriages, arc, by s. l. that all banns of matrimony 
shall be published in an audible manner in the paridi church, or in so.'iie publii; 
chapel (in which banns have been usually pubUslicd), lieloiiging to the parisli or clui- 
pelry where the jiersons to be married shall dwell, according to the liinn of words 
prescribed by the rubrick prefixed to the olHcc of matrimony in the book of common 
prayer, upon three Sundays preceding the solemnization of the marriage, during the 
time of morning service, or of evening sci*vice (if there be no morning service upon 
any of those Sundays), immediately after the second lesson ; and if the persons to be 
married shall dwell in divers parishes, &c. the banns shall be in like manner [lublishcd 
in the church, &c. belonging to such parish, &c. wherein each of the saiti persons 
shall dwell j and where both or cither of the per ions shall dwell in any e'vtra-purochial 
place, (having no church, &c. wherein banns have been usually published , tlien the 
banns shall be published in some parish church, adjoining such place; and where 
banns shall be piibUsIied in any church, &c. belongitig to any parish adjoining to any 
cxtra-parochial^place, the parson, vicar, minister, or curate, publishing such l)anns, 
shall certify in writing under his hand the publication thereof: and all other rules 
prescribed by the said rubrick concerning the publi(?nti()n of banns, and solcmuizaLiun 
of matrimony, not hereby altered, shall be observed : and in all cases where banns 
shall have been published, the marriage shall be solemnized in one of the parish 
churches, &c. where such banns have been published, and in no other place. — 
5. But by 8. 2. no parson, &c. shall be obliged to pul)lish the banu '., uiiles'i tlici per- 
sons to be married shall, seven days before the time required for the first pulj'.ication, 
deliver to such parson, &c, a notice in writing of their true christicin and hurmuncb, 
and of the house or houses of their respective abo<les within such parish, &e. and of 
the time during which they have dwelt, inhabited, or ludgi'il hi .such houbc' or Iioiuse. 
— 6. And bys. 5. no parson, ^c. solemnizing marriages, &c. between persons both 
or one of whom shall be under the age of twenty-one years, after bmuis published, 
shall be punishable by ecclesiastical censures for solemnizing such marriages, without 
consent of parents or guardians, unless such parson, &:c. shall liuve notice of the 
dissent of such parents, &c.; and in case such parents, tSre. or one of them, shall 
openly and publicly declare in the church, &c, where such banns shall be so 
published, his dissent to such marriage, such publication of barms shall be void. — 
7. By a. 4. no licence shall be granted by any archbishop, bishop, or other ordinary 
or person, to solemnize anv inarri^c in any other church, &c. than iii the parish 
church, &c. of the parish, &c. within which the usual place of abode of one of the 
persons to be married shall have been for four weeks immediately before granting 
such licence ; or where both or either of the parties shall dwell in any extra-parochial 
place, having no church or chapel wherein banns have been usually published, then 
in the parish church, &c. of some adjoining parish.'^ 8. And bys. 5. all parishes 
where there shall be no parish church, &c, belonging thereto, or none whorclu divine 
service shall be usually celebrated every Sunday, shall bo deemed extra-parochial 
places for the purposes of this act. — 9. By s. G. the right of tho archbishop of Can- 
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So» if the marriage be not conformable to the ecclesiastical law, the 
husband shall have no right by the ecclesiastical law ; as, if the mar- 
riage be in a separate congregation by their preacher, who is a lay-man, 
the husband will not be entitled to administration. R, 1 Sal. 120. 

Yet, where there is a marriage in fact only, the wife, or her children, 
who were not in fault, may be entitled to a temporal right. Adm. Sal. 
120 . 


terbury, and his officers, to grant special licences, to marry at any convenient time or 
place, by virtue of the 25 IL 8. c. 21. is saved and reserved. — lo. But by s. 7. no 
surrogate, deputed by any ecclesiastical judge, who hath power to grant licences of 
marriage, shall grant any such licence berore he hath taken an oath before said 

a e, faithfully to execute his office according to law, to the best of his knowledge, 
hath given bond in loo4 to the bishop of the diocese, for the due and faithful 
execution of his office. — ll. And by s. 8. all marriages solemnized in any other 
place than a church, or such public chapel, unless by special licence as aforesaid, or 
that shall be solemnized without publication of banns, or licence from a person 
having authority to grant the same, firht had, shall be void. — 12. But by s. 10. after 
the solemnization of any marriage, under a publication of banns, it shall not be 
necessary, in support of such marriage, to give any proof of the actual dwelling of 
the parties in the respective parishes, &c. wherein the banns were published ; or 
where the marriage is by licence, it shall not be necessary to give any proof that the 
usual place of abode of one of the parties, for the space of four weeks as aforesaid, 
was in the parish, &c. where the marriage was solemnized ; nor shall any evidence 
be received in either of said cases to prove the contrary, in any suit touching the 
validity of such marriage. — 13. By s. 14. and 15. the churchwardens and chapel- 
wardens of every parish or chapciry are required to provide books of vellum or 
durable paper, in which all marriages and banns there published and solemnized 
shall be registered, in a particular manner and form hereby prescribetl. — i 4. And 
by s. 15. all marriages shall be solemnized in the presence of two or more witnesses, 
besides the minister who shall celebrate the same, and immediately after an entry 
thereof shall be made in sucli registry, in which it shall be expressed that said mar- 
riage was celebrated by banns or licence; and if both or either of the parties married 
by licence be under age, with the consent of the parents or guardians, as the case 
shall be, and shall be signed by the minister witn his proper addition, and also by 
the parties married, and attested by two witnesses present at the solemnization of 
such marriage. — 15. By s. 17. this act shall not extend to the marriages of any of 
the royal family. — lo\ Nor by s. 18. to Scotland; nor to any marriages amongst 
qnakers, or amongst persons professing the Jewish religion, where both the parties 
are quakers or Jews; nor to anymiarriages holemnized beyond the seas. — 17. No 
toleration act, or statute for the relief of iioiiconforinists, has dispensed with the 
marriage act in favour of the dissenters of England. — 18. And the 31 G. 3. c. 32. 
which relieves roman catholics from certain penalties and disabilities, to which they 
were before subject in England, expressly provides, that nothing therein shall be 
construed to r^eal any part of the marriage act, or any other statutes concerning 
marriages. 1 Gab. 404. 407 — 409. 411. — 19. Illegitimate children are within the 
marriage act. 1 1 East. 1 . — 20. And those names are the parties true names, by 
which they are known in the world. 3 M. & S. 250. 537. — 21. The entry directed 
to be made is not requisite to the validity of the marriage. B. S. C. No. 162. — 
22. But marriages contrary to the essentials of the act are void, and not voidable 
only. B. S. C. 1 54. — 23. A marriage is void, if celebrated in a chapel erected 
since 26 Geo. 2. c. 33. although marriages may, in fact, have been frequently cele- 
brated there. Dougl. 659. Vide 2 1 Geo. 3. c. 53. — 24. British subjects resident 
in a British settlement abroad, are governed by the laws of this country, and conse- 
quently, with respect to marriage, by the law which existed here before the mar- 
nage act, viz. the canon law. I'herefore, where two British subjects, being protestants, 
were married at Madras, by a Portuguese roman catholic priest, according to the 
catholic form, in the Portuguese language, in a private room, and the ceremony was 
followed by cohabitation ; held, that this was a valid marriage, though without a 
licence from the governor, which it is the custom at Madras to obtain. 2 Mars. 245. 

So, 
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So, if there be a marriage de facto (g), the husband and wife may sue 
for a debt due to the wife. Sal. 437. 

(B ) Who may marry. 

By the St. 32 H. 8. 38. no prohibition, God’s law except, shall im- 
peach any marriage without the Levitical degrees; and none shall be 
admitted in the spiritual court to any process, plea, or allegation con- 
trary to this act. 

And therefore, if an idiot a nativitate marry, the marriage is good, and 
the issue legitimate. R. 1 Rol. 34«0. 1. 32. D. 1 Sid. 112. (/^) 

So now since the st- 2 Ed. 6. 21. and 5 Ed. 6. 12. all ecclesiastical 
persons may marry. Vide 2 Inst. 686. 

And though the st. 2 & 5 Ed. 6. were repealed by the st. 1 Mar. 2. 
yet that being repealed by the st. 1 Jac. 25. the st. 2 & 5 Ed. 6. are 
revived ; and the marriage of ecclesiastical persons is valid, and their 
issue legitimate. R. 12 Co. 9. 2 Inst. 686, 7. 

(B 3 .) Who not. 

But none can marry any one who is married to another then alive. 
Vide post, (B 6.) 

Though the first husband or wife enter into religion. 1 Rol. 340. 
1. 25. 30. 

Or they are divorced a mensa 4* thoro only. Co. L. 235. a. Vide 
post, (C 5.) 

So no one precontracted to any ought to marry another ; for the con* 
tract makes the marriage, if espousals afterwards ensue ; for they have 
relation to the first contract, and avoid all mesne acts. Mo. 170. Vide 
post, (C 1.) 


(B 4 .) What shall be within the Levitical degrees. 

So since the st. 32 H. 8. 38. a marriage within the Levitical degrees 
shall be disallowed : and therefore, a Jiiarriage with a next of kin, 
being prohibited by the xviii. and xx. of Leviticus, none can marry his 
or her father, motlier, brotlier, sister, son or daughter. 2 Inst. 683. 
R. Yau. 306, 7. Eq. Ca. 157* 




(a) 1. To assert rights anywise depending upon the relatjpn of husband and wife, an 
actual marriage must have taken place. — 2. That.it has taken place will in all cases, save 
one, be intended from the relation of husband and wife appearing to subsist— 3. The 
excepted case is where the husband sues for adultery, when he must prove his marriage 
by direct testimony. 4 Burr. 2057. 1 Blk.632.— 4. W^hich proof may be by copy 

of the register; nor are the minister, clerk, or subscribing witnesses, the only compe- 
tent witnesses to the identity of the parties. Doiigl. 171. — 5. But where a (at least 
personal) liability, depending upon this relation, is to be imnosed upon two as husband 
and wife, or upon either of them, the plaintiff, ignorant of the truth, will establish an 
indefeasible case by proving, that the parties have represented themselves as married, 

though in fact they are not. . n u r j 

(^) The 15 G. 2. C. 30 . enacts, that in case any person who shall be found a 
lunatic, by any inquisition, taken by virtue of a commission under the great seal 
of Great Britain, or any lunatic, or person under a phrensy, whose person and estate 
by virtue of any act of parliament shall be committed to the care of trustees, shall 
marry before he or she shall be declared of sane mind by the lord chancellor, or by 
such trustees or the major part of them, every such marriage shall be void to all 


intents. 
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So, none can marry any next of kin to them by affinity^ any more 
than if they were of kin by consanguinity: and therefore, if one marry 
the mother, sister, or daughter of his wife, it will be within the Levi- 
tical degrees. Levit. xviii. v. 17, 18. Van. 310. 

And though the sister of his wife is prohibited, Levit.. xviii. 18,49. 
only during his wife’s life, yet it is now unlawful after the death of his 
wife; for it is within the Levitical degrees. R. Vau. 320. 312. 324'. 
328. and is so declared by the 18 Can. Apost. by the st. 28 H. 8. 7. and 
by the parochial table. It. Skin. 37. 

So a father, brother, or son ol' the husband is unlawful for the wife ; 
for by the interdict to the man, the same degree is proliibited to the wo- 
man. 2 Inst. 683. Vau. 305. 

So all marriages mentioned in the st. 28 H. 8. 7* and all mentioned in 
the parochial table, wliich by the 99th canon made anno 1603, and duly 
confirmed, arc declared contrary to the law of God, are therefore now 
unlawful. Vau. 323. 325. 327, 328. 215. 

So a marriage with a next of kin to his next of kin by affinity or con- 
sanguinity, are within the Levitical degrees, and disallowed by the 
st. 28 H. 8. 7. and 32 H. 8. 38. 

And therefore it appears by Levit. xviii. and xxi. by these statutes, 
and the parochial table, wliicli enumerate thirty unlawful marriages within 
the Levitical degrees, that none can marry his graiuhnothcr, aunt, or 
grand-daughter on the part of his father, or on the part of his mother. 
Van. 308, 9. Eq. Ca. 158. 

So a woman cannot marry her grandlather, uncle, or gi*andson. 

So a man cannot marry the grandmother, aunt or grand-daughter 
of his own wife. Van. 311. 11. Eq. Ca. 156. 

Nor a wife those relations of her husband. 

So an uncle cannot marry the daughter of liis brother or sister, though 
not expressly mentioned Levit. xviii. or xx. for it is in the same degree, 
viz. next of kill to his next of kin. 2 Inst. 683. Vau. 323. R. Skin. 
37. 

So he cannot marry the daughter of his wife’s brother or sister ; for 
lie is uncle to such by affinity. R. Cro. El. 228. Mo. 907. 4 Leo. 

16. Mann. R. Hob. 181. R. Vau. 248, Pearson. Acc. Vau. 323. 
Semb. 3 Lev. 364. R. 2 Lev. 254. 2 Jon. 118. R. Ray. 464. R. 
Lut. 1077. D. 2 Inst. 683. Seinb. 5 Mod. 448. Semb. 1 Sid. 434. 
R. in exchequer, 8 Geo. inter Butler and Gastril. Eq. Ca. 157, 158. 
Vide Noy, 29. 

Nor the daughter being the bastard of his sister ; for the Levitical 
law says, non accedes ad proximam sanguinis tui. Semb. 5 Mod. 168. 
Comb. 356. 

Nor the daughter of his mother’s sister. 

So a marriage to the grandfather, great-grandfather, and great-great- 
grandfather, and so interminalcly in the direct line ascending or de- 
scending, is unlawful ; for it has uie same repugnancy as a maniage in 
the first lineal degree. Vau. 242, 

But by the st. 22 H. 8. 38. no prohibition, God’s law except (which 
exception extends to cases of pre-contract, impotence, former marriage, 
&c» which otherwise would be allowed by this act. 2 Inst. 687. Vau. 
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220, 2:21.) shall impeach any marriage without the Lcvilical degrees: 
and none shall be admitted to any process, &c. in the s})iritual court 
contrary to this act. 

No law has expressly determined what marriages are without the Le- 
vitical degrees, but Levit. xviii. 6. says, Thou shalt not uncover Hie 
iiatedness of thy near of kin ; and Levit. xxi. 2. names father, mo- 
ther, brother, sister, son, and daughter as near of kin ; and Levit. xviii. 
illustiatcs this general rule, by a prohibition to discover tlic nakedness 
of the lather and mother, v. 7. of brother, sister, v. 9. 16. of sons 
V. 15. in which the daughter is included, though not named. And 
Levit. xviii. v. 12, 13, 14?. prohibits to uncover the nakedness of the fa- 
ther or mother’s brother or sister, and of the .son’s daughter, v. 10. be- 
cause near of kin to father, &c. ; and of the wife’s daughter or sister, 
v. 17, 18, because her near of kin; juid by parity all near of kin to the 
near of kin by affinity or consanguinity, and beyond these degrees, 
Levit. xviii. or xx. the st. 28 11. 8. 7. or the parochial table do not ex« 
tend, and tlicrcfore all marriages out of these degrees seem now lawful in 
the collateral line. Van. 307. 

And therefore, a marriage with the relict of his grand-uncle, the wife 
of his grandfather’s brother, though not allowed by the caijoii or civil 
law, shall not now be impeached. 11. by all the judges of England. 
Van. 24 L 250. 2 Vent. 16. 

Nor the marriage of a son by a former ventre with the daughter ol’ 
his father’s wife by her first husband; though the KaraiU made a rule, 
which prohibits any two near of kin to marry two other near of‘ kill. 
2 Inst. 684. Vau. 318. 

Nor a marriage between cousin-germans ; for it is alloweil by tlie 
St. 32 H. 8. 38. Vau. 218. 2 lust. 684. Etj. Ca. 159. 

Or with a woman who was godmother to his cousin at baptism or con- 
firmation. 2 Inst. 684. 

And if the spiritual court impeach a marriage without the Levitical 
degrees, a prohibition lies. Cro. El. 228. Vau. 207 to 220. 304. Vent. 
10 to 15. 21. Eq. Ca. 156. 

(13 5.) At what age. 

By the law of Scotland, a woman cannot amlrahci e sjmisalia before 
her age of seven years. 1 Rol. 342. 1. 20. 

But by the common law, ixersons may marry at any age. Co. Lit. 
33. a. 

And upon such marriage the wife shall be endowed, if she attain the 
age of nine years, of whatsoever age her husband be ; but not before the 
age of nine years. Co. L. 33. a. 

And it the husband alien his land, and afterwards his wife attain the 
age of nine years, she shall be endowed of the land sold before. Co. 
L. 33. a. 

And if there be a writ to the bishop to certify, whether they were ever 
coupled in lawful matrimony, he ought to certify that they were, of what 
age soever the husband be. Co. L. 33. a. R. Dy. 369. a. 

And at any age the husband shall have trespass de mulierc ahducta 
am bonis inri. 1 Rol. 34 1 . 1. 35. 

Anddf the husband die before age of consent, the marriage is dis- 
solved, but not disaffirmed ab initio. Semb. cpnt. Mo. 741. 

* P 4 
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Yet to such marriage the husband or the wife may agree or disagree 
at his or her age of consent. 

By the law of Scotland^ and the civil as well as the common law, the 
age of consent of the man is the age of 14 years. 1 RoL 342. C. 

The age of the woman by the civil and common law is the age of< 12 
years. 1 Rol. 342. 1. 15. 17. 

By the law of Scotland, it is the age of 14 years. 1 Rol. 342. 1. 18« 

If at the time of the marriage the husband be above 14, and the wife 
under 12, when she attains the age of 12 years, the husband may disa- 
gree as well as the wife, and so vice versa. Co. L. 79. 

A disagreement to the marriage before the age of consent is of no 
force. Vide I Rol. 340. 1. 50. 

For, if the husband disagree before 14, and marry another, the issue 
of the 2d marriage is a bastard. 1 Rol. 341. 1. 45. Cont. Dy. 13. a. 
in marg. 

But a disagreement before, if the husband marries another after the 
age of fourteen, amounts to a disagreement after the age of consent. 
1 Rol. 341. 1. 15. R. Mo. 575. 

If the husband, or wife, at tlie age of consent, once agree to the 
marriage, they cannot afterwards disagree. 

And a continuance of the suit in trespass de muliere abducta cum 
bonis viriy after that age, amounts to an agreement. 1 Rol. 341. 1. 35. 

And if after the age of consent, the husband or wife disagree by 
parol, yet cohabit as husband and wife, this amounts to an agreement. 
R* 1 Rol. 341. 1. 25. 

Though the words of disagreement are reduced into writing, and 
signed by the husband. 1 Rol. 341. 1. 25. 

Otherwise, if the disagreement be made before the ordinary. Per 
Warberton. 1 Rol. 341. 1. 32. 


(B 6.) Wlio are husband and wife. 

If a man and a woman marry under the age of consent, tlicy are 
husband and wife, till disagreement.^ Vide ante, (B. 5.) 1 Leo. 

53, 4. 

So, if a man marry a woman precontracted, they are husband and 
wife, till divorced. 

So, if he marry within the Levitical degrees. 1 Rol. 340. 1. 10, 
17. 357. 1. 45. 

So, if a priest had married before the st. 32 H. 8. 38. 1 Rol. 340. 

1. 35. 40. 2 Inst. 687. Dy. 185. a. in marg. 

So if there be a marriage by duress. Per Yaxly, Frowick cont. 
Kel. 52. b. Cont. per Windham, 1 Sid. 65. D. cont. 1 Rol. 340. 
1. 20. R. acc. Cro. Car. 488. 493. Per Noy, Dy. 13. a. in marg. 

So, if they are, divorced only a mensa thoro. 1 Rol. 341. 1. 40. 
Co. L. 235. a. Vide post, (C 5.) 

But a marriage, when a former husband or wife is alive, is null, as 
well by the spiritual as by the common law, and they are not husband 
and wife de facto. 1 Rol. 340. 1. 13. R. Cro. £1. 857, 8. 1 Rol. 
367. 1. 40. 360. F. 1 Sal. 121. 

So, if a nun had married ; for she was under a vow of chastity ; and 

1 8 therefore 
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therefore hermarriage was void. Cont. 1 Rol. 340. 1. 41. Aoc. 2ln$t. 
687. 12 Co. 9. 

Or, a monk. 12 Co. 9. 2 Inst. 687. (k) 

* (C) Diftorce. 

(Cl.) A vinculo matrimoniu — Causa prcecontractus. 

A divorce is d vincula matrimonii^ or, d mensa ^ thoro. Co. L« 
235. a. 

A divorce will be d vinculo when the husband or wife was prajcon- 
tracted to another. Co. L. 235- a. Vide ante, (B 3.) 

And a divorce for praecontract may be made, without summoning 
any to answer in the spiritual court, except the parties to the praecon- 
tract : as, if A. be contracted to B. and afterwards marry C., the di- 
vorce may be by a libel by B. against A. without process against C. 
Mo. 170. 

So a divorce is weJl made by a sentence, that A. do marry B. without 
a sentence to declare the marriage void between A. and C. R. Mo. 
170. 

But by the st. 32 H. 8. 38. all marriages in England, solemnized 
in the face of the church, and consummated, &c. shall be valid, not- 
withstanding any precontract of both or either party not consummated. 
—But this clause was repealed by the st. 2 & 3 Ed. 6. 23. and not 
revived by the st. 1 El. 1. 

So, by the st. 33 H. 8. 6. in Ireland. But it being repealed in 
Ireland by the st. 3 & 4 Ph. & M., nothing was revived by the st. 
2 Ei. 1. there, except what concerns the degrees of consanguinity. 

So, if a marriage be dissolved by a sentence upon a praecontract, the 
man and former wife are not complete husband and wife, till the mar- 
riage be solemnized. Cont. per Noy, but Twisd. acc. 1 Sid. 13. 

(C 2.) ConsanguinitatiSy out affmitatis. 

So a divorce, causa consanguinitatisy aut affinitatisy is a vinculo. Co. 
L. 235.a. 47 Ed. 3. pi. 78. 

Though it were for spiritual affinity, when that was allowed. 


{k) Where a woman is sued as a feme sole, and between the original process and 
appearance marries, the suit does not abate. Lofil. 27. — 2. And if an action is originally 
brought against a wife when sole, and pending the suit she marries, judgment and ex- 
ecution against her only, are regular. 4 East, 521.'»5. Ejectment against a single 
woman who marries before trial. Afterwards there is a verdict, judgment and execu- 
tion by habere facias possessionem ei si. fa, against her by her maiden name. Objected 
that the execution was irregular, since where a new person shall become chargeable to 
the execution of a judgment who was not party to the judgment, there a scire facias 
ought to be sued against him, to make him party to the judgment. Here the husband 
has acquired the term and the goods of his wife, but held regular. For as to the hab. 
fac, poss. the judgment in ejectment shews that the wife had no right or interest in 
the term ; therefore it is not to take from the husband his, but to get possession of the 
plaintiff’s property. As to the scLfa, it was a mere nullity, since the wife had 
no goods, and the goods of the husband could not be seised under such a writ. 
9 M.& S. 557. — 4. If a woman marry a second husband living the first, and the 
second not privy, she is during the cohabitation to be considered as a servant to him, 
and he is entitled to the benent of her labour. Str. 80. 
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Bjr the law of the Hebrews, there was. no divorce for incest; for the 
marriage was null. Vau. 313. 

(C 3.) Impotentuv* 

So a divorce, caiisd impotentia^ will be d vinculo^ Co. L. 235« a. 

1 And. 185. 5 Co. 98. b. 2 Leo. 170. Dy. 178. b. 179. a. 

A divorce for impotence, or frigidity, may be upon an universal im- 
potence ; as, if he be an eunuch. 

Or, for a perpetual impotence previous to the marriage qux)ad hanc^ 
be it natural, or accidental. R. 11 Jac. Earl of Essex. 2 Leo. 
172, 3. 

If there be a divorce upon evidence, which shews a perpetual im- 
potence quoad hanc^ and the husband afterwards marries, and has issue 
by another wife, the issue shall be legitimate ; for the first sentence 
shall be in force till repealed, and the second marriage good, unless it 
be dissolved in the life of the parties, and a man may be habilis et in- 
habilis diversis temporibus. R. 5 Co. 98. b. 2 Leo. 169. 173. Dy. 
179. a. 

So, if the woman afterwards mari’y, and she and her second husband 
levy a fine, and then the former husband by a second wife has isSue, die 
fine shall not be stayed. Dy. 179. a. 2 Leo. 169. 

So, if the husband bring trespass pro uxore abducld cum bonis viri^ 
and pending the action, the husband and wile are divorced causa im- 
potential the action docs not abate; for it is founded upon the posses- 
sion, and ne unques accouple is no plea. 2 Leo. 170. 

(C 4.) Metus. 

So, a divorce, propter metum. Co. L. 235. a. 

Or, propter savitiani. 

A divorce for severity is grounded upon the law of nature. Cro. 
Car. 463. 

And it will be a cause for it, if the husband strip his wife of her ap- 
parel, and other necessaries. 1 Sid. 118. 

But a divorce for severity, is not a divorce d vinculo^ but a separation 
d mensd 4" ihoro only. Cro. Car. 462. 

And a subsequent marriage, after such divorce, is not lawful. Cro. 
Car. 463. 

(C 5.) A mensd et thoro. — Vide ante (C 4.) 

A divorce, causd adulterii^ will be d mensd 4 ihoro only. Co. L. 
235. a. 

For such a divorce arises upon a cause subsequent, not antecedent to 
the marriage. Cro. Car. 462. 

* So a divorce, causd prqfessionU^ does not bastardize the issue. 

And therefore^ if a man, after a divorce d mensd 4 thoro^ marry 
another woman, the second marriage is void. R. Mo. 683. Co. Lit. 
235. a. Vide ante, (B 3. 6.) 

If the husband releases a legacy, given to the wife during the divorce, 
it will be discharged. R. Mo. 665. D. Cro. Car. 463. 

But if the husband sells a term for years, which he has in right of his 
wife, equity will grant an injunction. R* Eq. Ca. 43. — 2d part, 
2 Mod. Ca. 

(C 6.) How 
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(C 6.) How a divorce shall be obtained. 

Si viry cut uxor cmivolat ad secundas nuptiasy imtituenda est Us per 
legdynnm vinm contra uxorem 4* mperinductUMy aut e contra per legU 
timam uxorem cmtra vinm 4* superinductamy in causa divortii a vin- 
culo matrimonii 4* restitutione obsequiorum coujugalium. Ought. Ordo. 
Jud. 283. 

Sic soUtJieri pro nullitate matrimonii inter impuberesy si ante cetatem 
requisitam dissentit ufia partium. Ought. Ord. Jud. 284«. 

Sic pro nullitate matrimonii in gradu consanguinitatisy aut affinitatis. 
Ought. Ord. Jud. 286. 

Aut vhi pars aliqua est inhabilisy causa mpotenticEy %c. Ought. 
Ord. Jud. 286. 

But a divorce cannot be prosecuted after the death of the parties. 
R. 1 Rol. 360. H. 1 Sal. 121. 

So a marriage cannot be drawn in question upon any collateral sur- 
mise, after the death of the parties ; and if it be, a prohibition goes. 
1 Rol. 360. 1. 50. 52. 

So a divorce by sentence, in the life of the parties, cannot be re-exa- 
mined after the death of the parties. R. 2 Cro. 186. 

So, after the death of the husband, the marriage shall not be drawn 
in question, though the wife be alive. 1 Rol. 360. 1. iilt. 

Nor, after the death of the wife, though the husband be alive. 
Carth. 271. 

And if a marriage was incestuous, and a suit commenced for it against 
husband and wife, and one of them dies, though they may proceed 
against the survivor to enforce penance, yet if tliey proceed to bastardize 
the issue> a prohibition goes. R. Carth. 271. Comb. 200. 4< 

Mod. 182. 


(C 70 The effects which follow. 

If there be a divorce a vincuh matrimoniiy the issue between tliem 
will be bastards. Vide Bastard, (A.) 

And a sentence for divorce stands in force, till reversed by appeal. 
1 And. 185. 2 Leo. 169. 5 Co. 98. b. 

So, a sentence for nullity of a marriage in causa jactitationis mariU 
tagii. R. Carth. 225. 

And if the parties die, an examination will not be allowed to prove 
an heir, contrary to the sentence. R. 2 Cro. 186. 7 Co. 43. 

(D) anD tola atre one perjSfon. 

(D 1.) In what respect.'.— The one cannot make an estate to 

the other. 

Husband and wife are one person in law. Lit. s. 168. 291. 

And therefore, by no conveyance at the (x>mnion law, could the 
husband (pve an estate to his wife. Co. Lit. 1 12, a, 187. b, 


Nor 
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Nor the wife toherhysband. Co. L. 187. b. (1) 

SOf an husband cannot covenant or contract with his wife. Co. 

1 12. a. {m) 

So, if a man make a bond or contract to a woman, and they after- 
wards intermarry, the bond or contract is discliarged. D. Cro. Car. 55J- 

So, if two men make a bond or contract to a woman, or e contra^ 
and one of them marries with her, the bond, &c. is discharged. D. 
Cro. Car. 551. 

Though it be intended for the advantage of the wife during the co- 
verture ; as, that she shall have such rents, &c. at her disposal. Ca. 
Ch. 21. 117. 

But now, by the stat.27 H.8. the husband {n) may make an estate to 
his wife : as, if he make a fcoiShient to the use of his wife for life in tail, 
or in fee, the estate will be executed by the stat. 27 H. 8. and the wife 
will be seised. Co. L. 1 12. a. 

So, if the husband covenant to stand seised to the use of his wife.^ 
Co. L. 112. a. 

So, the husband may devise to his wife; for that does not take effect 
till after his death. Co. L. 112. a. b. 

And this, where by custom he might devise at the common law. 
Lit. s. 168. 

So, where the husband or wife act en autre droit^ the one may 
make an estate to the other; as, if the wife has an authority by will to 
sell, she may sell to her husband. Co. L. 112. a. 

So, a covenant or contract by a man with a woman is not destroyed 
by their marriage, where the thing is future, to be done after the mar- 
riage determined ; as, to leave his wife worth so much after his death. 
R. per two J. Hob. cont. Hut. 17- Hob. 216. R. 2 Cro. 571. Per 
two J. Holt, cont, Hil. 11 W. 3. B.R. inter GsigQ & Acton, (Reported 
Comyns's Reports, 67.) 1 Sal. 326. R. Pal. 99. Carth. 512. (o) 

That she may make a disposition by her will. Ca. Ch. 118. 

So, the marriage does not defeat a breach before. R. Skin. 409. 


(/) 1. But articles of agreement between them, for the wife to allow the husband 
80 much out of an estate left to her separate use, are binding in equity without the 
intervention of the trustees, as an execution of the nower. Bunb. 205. — 2. A gift 
by the husband to the wife, without intervention or trustees, held good in equity. 
Bunb. 205. — 5. But the grant by the lord of the manor of copyhold lands 
to his wife immediately, without the intervention of another, is void 2 Wils. 
254. 

(m) Husband, lord of a manor, cannot grant lands to his wife, immediately, by a 
copy of court-roll. 2 Wils. 254. 

(n) 1. The rule that a feme covert is to be considered as a feme sole as to her 

separate property, does not extend to transactions with her husband. 2 Vcs. J. 498. 
— 2. Wife may, by consent in court, dispose in favour of her husband of her rever- 
sionary interest in personalty. 3 Mod. 384. — 3. Vide 10 Ves. 580. 1 Cox, 193. 

2 Ves. J. 488. 498. 8 Ves. 183. 9 Ves. 369. 

(o) 1. 1 Ld. Rd. 515. 5 T. R. 381. — 2. If a bond on marriage be given to trus* 
tees, conditioned to leave the intended mfe a sum of money, and the wife be made the 
executrix of the obligor, she may retain the amount of the bond, and plead such re- 
tainer to an action brought against her by another bond creditor of her husband. 
13 Geo. 2. 7 Mod. 8vo. edit. 292. Willes, 186. S. C. — 3. Secus^ if the bond be 
conditioned to pan the trwteet the money in trust for the wife ; but in such case 
the wife may pay the trustees out of the assets, or pay out of her own money and re- 
tain assets pro tanto, or confess judgment to the trustees to cover assets. Ibid. 

So, 
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So, a covenant for the benefit of the wife, though destroyed by the 
marriage, shall be aided in equity. R. 2 Ver. 481. [v) 

So, an agreement to make a marriage settlement shall be decreed in 
equity after the marriage, though it was to be made before the mar- 
riage. R. 2 Vent. 343. 

•So, an agreement, to permit the wife to dispose of so much money 
during her coverture. Dub. 1 Ver. 409. 

(D 2.) Take a joint estate by entireties. 

So, if an estate be granted, or conveyed to an husband and wife, 
and their heirs, they do not take by moieties, as other joint<tenants, 
but the entire estate is in both. R. 2 Lev. 39. 

And, if an estate be granted to an husband and wife and another 
person, the husband and wife have but one moiety, and the other the 
other moiety. Lit. s. 291. 

And tlierefore, if husband and wife have a joint estate, and the hus- 
band commit treason, and dies, the wife shall recover the entire estate 
from the king, who seized it as forfeited. Co. L. 187. a. 

So, if an estate be granted to husband and wife and their heirs, 
where the husband is a villein, and the wife free, and the lord enters, 
and the wife survives ; she shall have the whole. Co. L. 187. b. 

If husband and wife take an estate, and the husband alone aliens the 
whole, it is not good for a moiety. Semb. Co. El. 187. b. 

So, if an estate be granted to husband and wife and another person, 
and the husband, by feoffment, aliens the whole, and the wife sur- 
vives, and dies; the other person shall have the entire estate; for he 
and the wife surviving were joint-tenants of the right of the whole 
estate^ and therefore he shall have the whole by survivor. Co. L. 187, 
8. 327. b. 

So, if an estate be granted to a man and a woman and their heirs, 
who marry before the estate is completely conveyed, they take by en- 
tireties ; as, if there be feoffment to a man and a woman, who marry, 
and then livery is made secundum formam charteCy they take by enti- 
reties. Co. L. 187. b. 

So, if there be a grant of a reversion to them, and they marry before 
attornment. Co. L. 187. b. 

So, if there be a feoffment to them with warranty, and afterwards they 
marry, and recover in value, they shall have the estate recovered by en- 
tireties. Co. L. 187- b, Dy. 149. b. in marg. (y) 

(D 3.) When they take by moieties. 

But, if an estate were conveyed to the use of a man and woman, who 
afterwards marry, and then the stat. 27 H. 8. is made, they have 


(p) 1 . Husband under a decree to propose a settlement of stock belonging to his 
wife, transferred to the accountant-general by order, came to an agreement with her 
out of court, and while they lived apart, but not legally separated, to take part and 
give up the rest; this agreement does not bind the wife; and the husband dying, be- 
fore any steps were taken for executing it, the whole survived to the wife 4 Ves. 15. 
— 2 . Vide 2 B. C.C. 51. 

( 9 ) A mortgagee of a copyhold estate in possession under a forfeited mortgage, and 
considered as irredeemable, devised it as land to husband and wife in fee ; the con- 
veyance of the husband alone, without the concurrence of his wife, passes no interest 
against the wife surviving. 5 T. R. 65f . 

moieties. 
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moieties; fiv the statute executes the use in the same <)ualityi &c. Co. 
1. 187. b. R. Mo. Dy. 14i9. b. 

So, if it be to them in tail, as well as in iee-.simple. R. Mo. 92. 

So, th^ do not take by entireties, if the estate be expressly limited 
to them in severalty ; as, if it be to A. for life, to the husband in tail, 
and to the wife for years. Co. L. 187. b. (r) 

(E) QUi&at liujKbano siball iiatie bg tbe marriage* 

(E 1 a.) Freehold. 

If a woman be seised of an estate of inheritance^ and marries, her 
husband shall be seised in her right. Co. L. 351. a. 

And the husband has a freehold in the right of his wife, upon which 
there may be a remitter. Ibid. 

And the husband may take a release, or confirmation, to enlarge his 
estate. Co. L. 299. a.*^ 

But yet the wife has such an interest, that if she be attainted of felony 


(r) 1. Where a notice to quit, and demand of the possession of a tenement, held 
by a single woman, have been given to her, and she marries before the appointed day, 
no fresh demand need be made upon the husband, as herself is liable under the 
4 Geo. a. c. 28. for holding over. 1 N, R. 174. — 2. The court will not discharge a 
feme covert on a common appearance, unless the coverture be open and notorious. 
2Blk. 90.5.— 3. Yet it is irregular to arrest a feme covert without her husband, even 
though it be returned as to the husband non est inventus ^ since having no property of her 
own, she might, if allowed to be arrested, be kept imprisoned for life. 1 T. R. 486. — 
4. And unless where a married woman has obtained credit as a feme sole, the court 
will dischai^e her, when arrested, on common bail. 6 R. 451. — 5. So where a 
married wobian obtains credit by mistakenly, and not through fraud, representing her* 
self as a widow, she cannot be arrested. 1 East, 16. — 6. So where a married woman 
has a settlement by deed of separation, and she is trusted by a creditor, knowing her 
to be married and living separate, she will, when arrested, be discharged, s Smith, 
576. 7 East, 582. — 7. So a married woman will be discharged, when arrested for 
penalties on the lottery act 2 H, B. 57. — 8. So a feme covert arrested, will be dis- 
charged on motion, unless she obtained credit as a single woman, by actually asserting 
herself to be such. 1 N. R. 54. — 9. Yet if a married woman obtain credit by pre- 
tending that she is sole, she will not be discharged on filing common bail, when 
arrested for the debt, but will be left to plead her coverture. 5 T. R. 194. — lo. And 
where the husband and wife were French, and the hiisbniul was abroad, the court 
refused to discharge the wife arrested for a s»in obtained by her on her own account. 

1 B. & P. 8. — 11. So where the husband and wife are aliens, and the husband resident 
abroad, the wife when arrested wilt not be dischartred on motion, though she did not 
obtmn credit by passing off for a single woman. 2 N. R. .380. — 12. So if husband or 
wife are sued upon her contract dum sola, and both arrested, the wife is not entitled 
to be discharged; secus if arrested alone. 1 Taunt. 254, 255, 256. — 1.3. So where a 
married woman has been arrested as acceptor of a bill of exchange at the suit of an 
indorsee, the court will not order the bail bond to be cancelled on an affidavit that 
the drAM^r, v^h^ he drew the bill, knew the defendant to be a married woman. 

2 Marsh. 40. — 14. So where a woman was arrested as drawer of a bill of exchange, 
at the suit of an indorser, the court refused to discharge her, on the affidavit of a third 
person that she was a married woman. 2 Wils. 124. 2 Blk. 720. — 15. But if husband 
and v^ife be rendered after judgment in discharge of bail, the wife will be discharged 
on motion. 3 Wils. 124. 2 Blk. 720. — 16. Yet a feme covert, in execution on her 
warrant of attorney given as sole, will be left to her writ of error. 5 B. &P. 220. 
1 rd. 128. — 17 But where a plsuntiff knowingly sues a married woman as a feme sole 
and arrests her, he must pay the costs of the* motion for her discharge. 5 Taunt. 507. — 
18. The court will not stay proceedings in an action brought by a wife, separatedTrom 
her husband, in his name, fbr an injury to her property, upon the defendant’s applica- 
tion, supported by the husband’s affidavit, that the suit had not his sanction. 9 East, 
471. 

12 


before 
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before issue by her husband, the lord may enter for the escheat. Co. 
L. 351.a. 

And if the husband be attainted of treason or felony, the king shall not 
have the freehold, but only the pernancy of the profits during the co- 
verture. Co. L. 351. a. (s) 

(E 2.) Chattels real. 

So, if a woman be possessed of a chattel real, by her marriage, the 
husband shall have it her right : as, if she was possessed of a term 
for years. Co. L. 46. b. 351. a. 300. a. {t) 

So, if she had the trust of a term, the husband shall have it, except in 
special cases. Vide in Chancery, (2 M. 9.) 

So, if she had a wardship, the husband shall have it. Co. L. S51. a. 
PI. Com. 294. a. 

So, an estate by statute-merchant, staple, or degit. Co. L. 351. a. 
So, every chattel real in possession. Ibid. 

If the husband survive his wife, he shall have the whole interest 
which his wife had in such chattel real. Co. L. 46. b. 351. a. 
300. a. 

And that, without taking out administration to her. 1 Rol. 345. 
1. 40. Semb. Eq. R. 234. 

If husband and wife mortgage a term of the wife’s, and the husband 
survives, he shall have the equity of redemption. R. Hob. 3. 

If the wife has a copyhold for years, and takes husband, who survives, 
he shall have it for the residue of the term. R. Dy. 251. a. 3 Leo. 9. 

So, the husband in his lifetime may dispose of all his wife’s interest 
in such chattel real, by grant, or demise. Co. L. 46. b. 351. a. 1 Rol. 
343. 1. 15. 

So, the interest of a term, &c. which they have jointly. 1 Rol. 343. 1. 1 2. 
So, the husband may forfeit such chattel real by his outlawry, or 
attainder; for that is a disposition in law. Co. L. 351. a. R. PI. 
Com. 263. 1 Rol. 851. 1. ult. Lane, 54. 

So, the sheriff may sell upon an degit^ for the debt of the husband. 
Co. L. 351. a. 

So, it may be extended upon a statute or recognizance of the 
husband. 

So, he may grant it upon condition, which will be a disposition, 
though the executor enter for the condition broken, Co. L. 46. b. 

So, if the husband recover the term in an ejectment in his own name, 
it is a disposition. Ibid. 


(«) If a leasehold is settled on marriage, the term expires and is renewed for three 
lives, and, on the death of the husband, comes to his dnilghter a feme covert, who dies, 
leaving a daughter; she is entitled as special occupant, and the huslvandhas no right. 
3 Atk. 695. I Ves. 298. 

{t) The residue of a term for years granted to a woman and her heirs immediately 
upon the death of a person she is about to marry, to hold from that time, so far vests 
in the husband upon the marriage, that his personal representative will be entitled to 
such residue if lie survives the wife. 1. H. Bl. 535, Thus where a man who 
was possessed of a term for years granted the residue of it from his> death to a ^vo- 
man he was going to marry, and afterwards married, and her heirs, after which the 
woman died, then the husband died without taking out administration to her, the 
court held the residue of the term passed to the personal representative of the hus- 
band, because the grant vested an immediate interest in the wife, l H, B1.535. p. c. 

So, 
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S 09 the husband may dispose of part of his wife’s interest : as^ he 
may demise for part of the years, rendering rqnt, and the rent shall go 
to his executor or administrator, though the wife survive. Ibid. 

So, he may make a lease, to commence after his death, and it will 
be good, though the wife survive, tl. Cro. £1. 287- Poph. 5 . Mo.395« 
So, if he submit to the arbitrament of B. who awards the term to 
A., it will be a disposition by the husband against his wife. Dy. 183. 
a. in marg. 

So, if tenant in dower lease for years, take husband, and die, 
the husband shall have the rent in arrear in his wife’s life-time. R. 
Mo. 7 . 

But the husband cannot devise a chattel real which he had in right 
of his wife. Co. Lit. 351. a. 1 Rol. 34*4. 1. 15. PI. Com. 418. b. 
R. Poph. 5. 

So, he cannot charge such chattel real beyond the coverture. Co. 
L« 35 L a. PI. Com. 418. b. 

If there be judgment against the husband, execution cannot .be sued 
after his death against the term. 1 Rol. 344. 1. 21. 346. 1* 17. 

So, the term after the deadi of the husband shall not be extended 
upon a statute or recognizance acknowledged by the husband. 1 Rol. 
346. 1. 17. 

Nor for a debt to the king due from tlie husband. Semb. 2 Rol. 
157. 1. 30. 1 Rol. 346. 1. 20. 

So, if the wife had a chattel real only en auter droits as executor 
or administrator, the husband cannot dispose of it. Co. L. 351. a. {u) 
So, if the wife was guardian. PI. Com. 294. 

So, if a woman was joint-tenant of the chattel real, and marries, and 
dies ; the husband shall not have it, but it survives to the other joint- 
tenant. Co. L. 185. b. 

So, if the wife had only the possibility of a term, the husband can- 
not dispose of it : as, if there be a lease to husband and wife for their 
lives, and afterwards to the executor of the survivor, the husband 
cannot grant this executory interest. Co. L. 46. b. 351. a. R. 10. 
Co. 51. a. 

So, if a woman be dispossessed of a term, and takes husband, and 
dies before recovery of the possession, the husband shall not have it. 
Co. L, 351. a. 

So, the husband, if he survives, shall not have a right of ward, or 
other chattel real in action. Ibid. 

So, if the husband does not dispose of the chattel real of his wife, 
if she survive him, she shall have it. Co. L. 46. b. 351. a. 1 Rol. 
349. C. 

So, all that was not disposed of by the husband ; as, if a term be 
demised by the husband for part of the years, the wife shall have the 
residue. Co. L. 46. b. 

So, if he demise, reserving part, the wife shall have the part ex- 
cepted. 1 Rol. 344. 1. 38. 

^ If he demise the term, if A. so long live, she shall have the possi- 
bility. 1 Rol. 345. I. 2. 


(ti) But if the wife had it as executrix to a former husband, he may. s Wils. 277 . 

If 
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If the term be extended^ the wife shall have it after the extent sa- 
tisfied/ 1 Rol. 344*. 1. 25. 

If the husband and wife mortgage the term^ and the husband pay 
the moneys and enter, and die, the wife shall have it. R. 1 Rol. 344. 
1. 45. 50. 

* (E S.) Chattels personal. 

All chattels personal, which the wife has in possession in her own 
right (jr), are vested in her husband by the marriage, though he do not 
survive. Co. L. 351. b. {y) 

So, chattels personal, not in possession at the time of the marriage, 
if they are reduced into possession during the coverture. Co. L. 
351. b. 

So, if the husband make a letter of attorney to one, to receive a 
debt or legacy due to the wife, who receives it, though he does not pay 
it to the husband, yet it vests in his possession. R. 1 Rol. 342. 1. 40. 
45. Mo. 452. 

So, if the wife’s portion be secured by settlement of land and he makes 
a jointure for it, it shall be vested in the husband, though it be not paid. 
Per Lord Keeper, Ca. Ch. 189. 

So, if the husband and wife have a judgment for the debt of the 
wife, but no execution ; the husband, if he survives, shall have it, and 
shall take out execution without a scire facias. R. 1 Mod. 179. 
3 Mod. 189. 1 Sid. 337. 

So, chattels personal of a mixt nature, partly in possession, and 
partly in action, the husband shall have, if he survives ; as an avoidance 
of a church, which falls during the coverture. Co. L. 351. a. 

So, arrearages of rent service, charge, or seek, which incur during 
the coverture. Co. L. 351. a. Vide post, (F 1.) 

So, if chattels are given to the wife after the coverture, the interest, 
vests in the husband. 

Though he has not possession of them before the dea^h of his 
wife. 

So, if a legacy be given to a feme covert; to be paid twelve months 
after his death, and the wife die within the twelve months, the interest 
goes to the husband ; for it was vested in him, and he might release 
within the twelve months. Per Mont. 2 Rol. 134. 

So, if there be judgment for the husband alone, in an action by him 
alone for the debt of the wife, the husband shall have it. 1 Ver. 

So, if an award be made to pay a debt due to the wife, to her hus- 
band, though the husband die before payment, {a) 

Bui 


(jr) 1. Secus those in outer droU. Lofft. B3. — 2. Nor shall he have those, though 
he survive. Ibid. 

M 3T.R. 651. (z) 5 T. R. 631. 

(a) 1. 1 Ver. 396. — 2. If a widow has a decree for arrears of jointure, marries, a 
report of the arrears, confirmed, and the husband assigns said arrears, and all subse- 
quent, and all benefit of the decree, and demises the jointure during the joint lives of 
him and his wife to trustees, in trust after the wife’s death, to pay a bond from the 
husband to A., and a debt from him to B.,and tbc residue as he should by deed or 
will appoint, and first the husband dies and then tKe wife. The bond shsul first be 
paid to A., then the debt to B., and the residue to the administrator of the husband, 
VoL. II. Q not 
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But clioses in action arc not vested in the husband by the marriage, 
though he survive : as, debts upon bond or contract, unless they arc 
recovered. Co. L. 351. b. (b) 

So, a debt to the wife, though the debtor be a bankrupt, and the 
husband pay the contribution, if he does not receive the debt. 2 Ver. 
707. 

An estray in the manor of the wife, unless it be seised by the hus- 
band. Co. L. 351. b. 

A pdirtion due to an orphan in the hands of the chamberlain of 
London, unless it be recovered, or received by the husband ; for it 
is a chose in action. R. 2 Vent. 34*1 . R. Ca. Ch. 182. Vide Guar- 
dian, (G 2.) (c) 

So, a distributive part due to the wife, by the stat. 22 & 23 Car. 2. 
upon the distribution of an estate of an intestate ; for it is a chose in 
action, till the husband receive or recover it. Senib. Sho. 25. 

A mortgage to the wife. 2 Ver. 4*02. 

Reliefs, or rents due before marriage. Co.L. 351. b. 

Yet the husband is entitled to be administrator to his wife. Vide in 
Administrator, (B 6.) 

And now, by the stat. 32 H. 8. 37. arrears of rent, due licforc co- 
verture, are given to the husband. Co. L. 351. b. 

So, chattels personal, which the wife has cn auler droit y as execu- 
trix or administratrix, are not vested in tlie husband by the marriage. 
Co. L. 351. 

Though the husband and wife have a judgment for a debt due to the 
wife’s testator. R. Jon. 248. 

Nor chattels, of which she has a bore possession, as by bailment, 
or trover. Co. L. 351. b. {d) 


not of the wife. 3 P. W. 197, —3. If A. survives her first husband, who leaves her 
a legacy, marries B., dies, B. administers, dies, his administrator gets in the legacy ; 
lie is entitled to it, and not the administrator dc Horn's non of A., who shall be consider- 
ed in equity ns a trustee for the administrator of B., and if he brings bill for it, it is a 
breach of trust, and he shall pay costs. 1 Atk.458. — 4, Trinkets and jewels, given 
to a wife before marriage, bcconic the husband’s again by the marriage, and are 
liable to his debts, if his personal estate is not sufficient. 2 Atk. 104. — 5. If husband 
dies, without administering to the personal estate the wife had in her own right, it 
goes to his representative, and vested in him before administration taken out, and not 
to her next of kin. 3 Atk. 52G. 1 Wils. 168. — 6. And though administration is 

granted to such next of kin, (as the ecclesiastical court by 51 £d. 6. c. 11. is bound 
to do,) yet in equity he is looked on as a mere trustee. Ibid. 

(A) 2 Ves. 677. 5 T. R. 651. 4 T. R. 564. 

(cj If husband is attainted of felony, and pardoned on condition of transportation 
for life, and afterwards the wife becomes entitled to an orphanage share of personal 
estate, it shall not belong to the husband but to the wife. 5 P. W. 57. 

frf) 1. If a woman, haying obtained interlocutoiy judgment, marries before final 
judgment, and after final judgment husband and wile bring scire facias quarc^ Sic. the 
court will not set it aside on motion, but put defendant to his audiia querela. 
Bunb. 282. — 2. So, if a woman plaintiff, marries after interlocutory judgment, and 
then executes writ of inquiry. Bunb. 285, 
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(F) (Datjat goesi to tlie y»ife» 

(F 1.) If she survives. 

Chattels reah which the husband had in right of his wife, she shall 
have, if she survives; and they do not go to the executor or administrator 
of tlie husband. Vide ante, (E 2.) 

So a chattel real, which the husband and wife have jointly. 

So a statute, reco^izance, or obligation made to the husband and 
wife; for they are joint-tenants of it, and it survives to the wife. 

1 RoI. 34.2. L 27.29. 

So if the wife and her husband were joint-tenants of a rent-charge, 
&c. for their lives, the wife, if she survives, shall have the arrearages 
incurred during the coverture. 1 Rol. 350. 1. 11. Mo. 887. 

So if husband and wife make a demise of the wife’s land, rendering 
rent, and the assent after the death of the husband, she shall have the 
arrearages incurred during the coverture. 1 Rol. 350. 1. 14<. 

So if a woman seised of a rent-service, &c. marry and survive, 
she shall have the arrears during the coverture. 1 Rol. 350. 1. 5. Ca. 
Ch. 189. 

So if she demise for. life or years, and then marry and survive. 
1 Rol. 350. 1. 7. 17. (e) 

So chattels of a mixt nature, which the husband shall have if he 
survive, the wife shall have if she survive. Vide ante, (E 3.) 

So if the husband alien part of a term, which he has in right 
of his wife, the wife shall have the residue, if she survives. Cro. 
£1. 33. 

So if the wife has an annuity for life, and the husband release to the 

f rantor by deed, and die, the wife shall have it ; for the release of tlie 
usband discharges it only during the coverture, it being an estate for 
life. R. Mo. 522. 

So if there be a judgment for husband and wife, upon a debt due to 
the wife, she surviving shall have it. 1 Vcr. 396. (,/) 

So if there be a decree in equity for the husband and wife, for a 
legacy given to the wife. 1 Ca. Ch. 27. 1 Ch. R. 234?* 

So goods which the wife has as executrix or administratrix. R. 
1 And. 22. Bend. PI. 252. Dy* 331. a. 

So money in the hands of a trustee for a feme covert, if th(i husband 
makes no disposition of it. 1 Ver. 161. Vide ante, (Es.) 

So money charged upon land for the wife’s portion, and which A. 
covenants to pay to the husband, though the husband settles a jointure 
upon the wife. R. 2 Ver. 191. 


(tf) 1 . If a wife, having separate estate by marriage-settlement, advances money to 
pay off incumbrance on husband’s estate, and the receipt is delivered to her, it 
IS a loan, and she shall stand in the place of the mortgagee. 2 Atk. 30.7. — 2\ If 
husband has a mortgage on his own estate, and his wife joins with him in charging 
her own, if she survives, she shall stand in the place of the mortgagee, and be satisfied 
out of the husband’s estate. Ibid. 

(/) If husband recovers a judgment for the debt of the wife, and dies before execu- 
tion, the wife is entitled, not the husband’s cicculor. 5 Atk. 20. 

Q2 So 
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So a mortgage, or other chose in action, though the husband assigns 
it to another, who agrees to dispose of it for the husband and wife in a 
purchase. R. 5 Ven 402. (g) 

(F 2.) Thougli she does not survive. 

So chattels real or [lersoiial in action, which were not vested in the 
husband during the coverture, go to the executor or administrator of 
the wife, though the husband survives; but the husband may be admi- 
nistrator. 3 Mod. 18(5. Vide ante, (E 2, 3.) (^) 

(F 3.) Paraphernalia. 

So the wife shall have, after the death f)f her husband, as her para- 
phernalin, a necessary bed and apparel, agreeable to the quality of her 
husband. 1 Rol. 9 1 1. 1. 20. ( 2 ) 

Necessary and convenient apparel. 1 Rol. 911. 1. 25. 30. 31. 

So if tile husband deliver cloth to his wife for her apparel, and die 
before it be made, she shall have the cloth. R. 1 Rol. 911.1. 35. 

So pearls and jewels to the value of 370/., which the wife used for 
ornament in the life-time of her husband, being suitable to her degree, 
were allowed as paraphernalia. Cro. Car. 343. 1 Rol. 911. 1. 45. 

Jon. 334. (/') 

So 


If there is a settlement in consideration of marriage, and of the present fortune 
of wife A., and of certain covenants after mentioned, one of which is, that her mother 
shall pay her husband 200/. as addition to A.’s fortune ; another with the trustees^ 
that mother shall give A. or her executor, or one of her children, ecjual to what she 
gives her other children ; and she by will gives a legacy and makes her executrix, and 
part of the residue lapses to A. by the death of a legatee in testatrix’s life, and 
the husband assigns over these sunis, with proviso, that assignee on request, shall 
resign; and A. survives him and dies, these sums survive to A.’s representative. 
2 Ves. 675. 

(A) 1. Diamonds given to the wife by the husband’s father on the marriage, arc a gift 
to her separate use, and she is entitled to them in her own right. 3 Atk. 595. 
— 2. So a present from a stranger during the coverture. Ibid. — 5. So trinkets 
given by the husband in his life-time. Ibid. 

(i) 1. Dowry money is not to be considered as a separate estate of the wife, or inter 
paraphernalia; but rather as a gift to the church. * 2 P. Wms. 79. — 2. Whatever a 
nusband gives to his wife to be worn as an ornament of her person only, is to be con- 
sidered as a paraphernalia, if she wears it. 5 Atk. 595. — 5. But not otherwise. 
Semb. Ibid. — 4. But to make an ornament a paraphernalia, it is not necessary that 
the wife should wear it always. 3 A^. 394. — 5. It is sufficient if she wears it on 
particular occasions. Ibid. — 6. A wife cannot alien her paraphernalia. Ibid. 

(Je) 1. The value of the jewels makes no difference. 2 Atk, 77. — S. The 
husband’s possession makes no difference, if the wife wore them whenever she was 
dressed. Ibid, —-5, A wife as to paraphernalia has been of late considered as a 
creditor, and having a lien on real estate. Ibid. — 4. Where the wife’s paraphernalia 
are applied to the payment of debts, the wife shall be put in the place of the creditors 
and have the same remedy against the representatives of the husband the creditors 
might have had. 1 P. Wins. 730. — 5. Where there have been debts standing out 
against a husband, a wife has been admitted as a creditor to the value of her para- 
phernalia, on trust-estates created for payment of debts. 2 Atk. 77. 5 Atk. 430. 

6. Where a husband gives jewels to his wife, merely to be worn as ornaments of 
her person, (though he might have given them to her separate use,) yet in this 
case they arc only paraphernalia. 5 Atk. 593. — 7. The husband may alien 
all such jewels as a wife has to wear for the ornament of her person in his life-time. 
Ibid. — 8. Jewels which a wife did not wear at all times, but only on btrth-days and 

on 
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So jewels to the value of 500 marks, for the wife of a viscount. 
E. 2 Leo. 106. Mo. 213. 

The property of the paraphernalia is vested in the wife presently 
upon the death of her husband. Cro. Car. 341?. Jon. 333. 

But the wife shall not have ornaments as her paraphernalia, where 
there are not assets for payment of debts. Cro. Car. 346. 1 Rol. 911. 
1. 50. 35. Per Manwood, Mo. 216. Ch. R. 416. (Z) 

If the grandfather give 2000/. to A. for a portion, who releases it at 
his father’s request, upon a promise to take care that his portion be 
otherwise paid, the wife of the father shall not have her paraphernalia 
before the portion paid, for it is a debt. Ch. R. 146. 

So the wife cannot claim jewels, &c. as her paraphernalia, where her 
husband has devised them by his will. Semb. Cro. Car. 346. 1 Rol. 911. 
1. 50. R. cont. Ca. Ch. 240. Per two J. cont. Jon. 334. 

Or disposed by his deed in trust for the wife for life. Semb. 1 Ch. 
R. 27. 

Or makes a jointure or sett lement upon his wife, in bar of all demands 
out of his personal estate. R. 2 Ver. 49. 83. (w) 

Yet apparel necessary or convenient the wife shall have against the 


tin public occasions, are paraphernalia. Ibid. — 9. If a husband pledges a diamond 
necklace, which his wife lias been used to wear, as a collateral security for money 
borrowed on bond, and gives power to the pawnee to sell it for a sum certain, during 
his absence, yet this is not a sale, nor docs alien it, if not sold in his life, and it only 
stands as a pledge. Ibid. — lo. If husband pawns his wife’s paraphernalia and dies, 
leaving sufficient to redeem, and pay all his debts, she is entitled to have it redeemed 
out of his personal estate. Ibid. 

(/) 1. 2 Atk, 104. — 2. The wife shall not have her paraphernalia, if there was not 
a sufheienev to pay the testators debts at the time of his death, though sufficient 
property which was at that time contingent .afterwards falls in. 2 P. Wins. 80. — 

3. At least she shall have no recoinpence out of that projierty for her parapher- 
nalia, if they were applied to the payment of debts before the contingency upon 
which the falling in of the property rested took place. Ibid. — 4. Where a wife 
cannot have her paraphernalia, on account of clcbts, she cannot have dowry money. 
Semb. Ibid. — 5. Alcliough M'here the husband dies indebted, the widow cannot have 
her paraphernalia at law, yet equity will direct that she shall stand in the place of 
specialty creditors as to the real assets. 3 Atk. 369. — (>. If simple contract 
creditors arc not satisfied out of the personal estate, nor by standing in the place 
of specialty creditors out of the real estate, the paraphernalia shall be applied to make 
good the deficiency, hut not to legatees. Ibid. — 7. Or for payment of debts and 
legacies. Semb, Cro. Car. 54G, Court divided. Jon. 533. Ch. R. 146. 

(vi) 1. A husband cannot devise the paraphernalia, and if he do, the court will de- 
cree them to the wife, and give costs out of the husband’s estate. 3 Atk. 217.-^ 
2. But the husband may alien them during his life-time, 3 Atk. 394. — ^ The husband 
by will gave his wife ] 0,000/. on condition that she should give up her right of dower, 
and devised (o her all her wearing apparel, ornaments of her person, her gold watch 
and jewels, except some round a picture, and devised the residue of his estate to A., 
' and then by codicil revoked the devise of his jewels and her pearl necklace, which he 
gave to B., and by another codicil gave his wife a pair of diamond ear-rings ; it was 
decreed, that she should have her paraphernalia notwithstanding. 3 Atk. 358. — 

4. But if a freeman’s wife, before marriage is expressly barred of every thing she can 
claim, by common law, custom of London, or otherwise, she has no right to parapher- 
nalia; and though her husband, by will, leaves her her jewels and personal ornaments 
of every kind, cannot have them, for he could dispose of only half his personal 
estate. 2 Atk. 642. — 5. So if a wife does not claim her paraphernalia, her executor 
or administrator after her death cannot claim them. 2 Ver. 246. 


Q3 
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devise of the husband ; for she ought not to be naked, or exposed to 
shame or cold. R. 1 Rol. 91 1 . 1. 55. 

So against the creditors of the husband. Sc' 7 :b. i.Io. 216. (n) 

(G) CiEibat actiei toe busibanD cnl^ fnife iiinti ibt 

iDife. 

(G 1.) Alienation by fine. 

If husband and wife(o) levy a fine of the freehold Q;) or inheritance (}) 
of the wife, she shall be thereby barred for ever ; because she shall 
be examined by the justices upon the fine. Co. L. 353. b. 1 Eol. 347. 
I. 17. 

So if they levy a fine of land which they have jcintly. 

Though tliey are afterwards divorced a vmetUo. 2 Rol. 20. 1. 50. 
Mo. 477. 

So if the husband and wife sell die land of the wife, and afterwards 
levy a fine to the vendee. 2 Co. 57. 

So a fine by husband and wife binds the wife though the I’scs arc 
declared by the husband alone; for the assent of the wife shall be 
intended, if her assent docs not appear. R. 2 Co. 57. 2 Rol. 798. 
1. 10. 25. 

Though the wife was within age at the time of the declaration of 
uses. 2 Rol. 798. 1. 13. 

So if they both join in declaring the uses to a mortgagee, die 
husband alone may afterwards declare the nature of the agreement, to 
shew that it was not usurious, diough the wife dissent. R. 2 Rol. 798. 
1.30. 

So if the wife declare the uses without her husband^ it will be void. 
R. Skin. 275. 

If the deed, by which the uses are declared, be made between die 
husband and the wife only, whereby it can only be a deed-poll, yet it 
is sufficient to declare the uses of the fine. D. 4 Mod. 264. Vide Uses, 

(DIO 


(n) 1. Where there are real estates descended, the wife may be entitled to her 
paraphernalia, and stand in the place of bond creditors, but otherwise when the 
real estates come by the husband, l Atk. 440. — 2. Where there is no Crust 
on real estate for payment of debts, the wife cannot stand in the place of creditors, 
nor come on it at all events to be satisfied her paraphernalia. 2 Atk. 104. 

(o) I. A finc^may be acknowledged de bene ene^ by a feme covert, without her 
husband when he has previously acknowledged it, and is abroad. 2 Blk. 1205.— 
2. A feme covert, whose estate has bwn regularly sold, will not be prevented levying 
a fine thereof, from her husband having since become non compos. 1 N. R. 312. — 
9. The court will not permit a fine by a feme covert to pass, though her husband, de- 
clared a bankrupt, has absconded and gone abroad, l Taunt. 37. — 4. The most 
scrupulous adherence to the prescribed form of the caption of the acknowledgment of 
a recovery by a feme covert, is requisite. 5 Taunt. 661. 

ip) Quaere whether an agreement by a husband for a lease of part of his wife’s term, 
will bind her after his death, as an actual lease docs ; and if so, whether the rent is 
his premerty, or survives to her with the reversion. 6 Ves. 385. 

Where trustees are interposed, the court will not authorize a married woman’s 
parting with her tife^interest in a sum of money upon eiamination on a fine at law. 

1 B, C. C.518. 


But 
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But a fine by husband and wife, where no uses are declared, will be 
to the use of the wife only. R. 2 Co. 58- b. Mo. 197- 

If the husband declares the uses of the fine, and the wife makes a 
contrary declaration, the uses by each of them are void. R. 2 Co. 57. 
Mp. 197. 

6o if they differ in the declaration of the uses, though they agree as 
to some uses, the declaration is void for the whole. R. 2 Co. 58. 

So if an indenture be prepared by both to declare the uses, and the 
husband executes, but the wife refuses, the uses are void, though the 
wife does not make a contrary declaration, and though her dissent does 
not appear by the deed. R. 2 Rol. 798. 1. 20. 

So if there was a fine by husband and wife when the wife was within 
age, it may be avoided during her nonage, by error. 

Or upon examination, it may be vacated by the court quoad the wife, 
without a writ of error. R. 3 Lev. 36. 

(G 2.) By common recovery. 

So if a common recovery is suffered by husband and wife (r) of the 
wife's lands, this is a bar to the wile; for she ought to be examined 
upon the recovery. PI. Com. 514. a. 10 Co. 43. a. 1 Rol. 347. 
1. J9. Vide in Recovery, (B 1.) 

So if husband and wife arc vouchees in a common recovery, the re» 
coveiy shall be a bar, though the wife be not examined ; for though it 
be proper that she be examined, yet that is not necessary, and is fre- 
quently omitted. D. 1 Sid. 11. Per Rolle, Sti. 319. 320. 

But where husband and wife are jointly seised in tail, a common re- 
covery against the husband alone is void for the whole. U. 3 Co. 5. a. 
Mo. 210. 

So if the husband alone come in as vouchee. Semb. 3 Co. 6. b. 

So if the husband and wife are jointly seised for life, and to the 
husband in tail, a recovery upon a prcccijpe against the husband alone 
is void for the whole. R. 3 Co. 5. 2 Rol. 395. 1. 30. 

Though the husband aflerwards survive, and the wife had a voidable 
estate. R. 3 Co. 5. 

Yet, if the husband alone comes in as vouchee, it is good, except as 
to the wife. R. 3 Co. 6. a. 2 Rol. 395. 1. 35. 

So a recovery of die wife’s inheritance, where the husband bargains 
and sells it, and the remainder-man is vouchee, is a bar to the remainders, 
though not to the wife. 2 Rol. 394. 1. 10. 

So where husband and wife have for life before coverture, and to 
die husband in tail, a recovery upon ^praecipe against the husband alone 
is good for a moiety. R. Mo. 95. 

(G S.) By demise. 

So by the st. 32 H. 8. 28. leases by any of full age, seised in right 
of his wife, or joindy with his wife, of any estate of inheritance, made 


(r) 1. A feme covert cannot suffer a recovery without her husband, though as a 
joint-tenant with others. 1 Taunt. 478. — * 2 . And since a recovery suffered by a feme 
covert will not be amended by adding the name of her husband, when suffered with 
others, the court will strike her name out of the writs and process, and allow the 
recovery to pass as to the otliers; whereupon she may sufier one separately. 
1 Taunt. 478. 

Q 4 before 
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before coverture, or after, being by writing indented under seal, shall 
be good against the lessor, his wife, and their heirs, and every of them. 
Vide in Estates, (B 32. — 04*, 5.) 

Not to extend to leases of lands, &c. in farm by virtue of any old 
lease, unless the same be expired, surrendered, or ended within one 
year after such lease. 

Nor to a grant of any reversion. 

Nor to leases of land, not most commonly letten by the space of 
twenty years next before such lease. 

Nor to leases witliout impeachment of waste. 

Nor to leases for more than twenty-one years, or three lives from the 
day of making. 

And that on every such lease be reserved yearly during the lease, 
payable to the lessors, and those to whom the reversion shall belong, 
the most accustomable rent paid for the same lands, within twenty years 
next before such lease. 

And that the wife be made party to the lease, by any husband of the 
Inheritance of his wife, and such lease shall be by indenture, in the 
name of the husband and wife, and she to seal the same ; and the rent 
shall be reserved to the husband and wife, and the heirs of the wife, 
according to her estate. 

4 ^ And therefore, a demise by husband and wife, by indenture under 
their hands and seals, of the land of the wife in possession usually de- 
mised, if it be for three lives, or twenty-one years, or a less estate, 
rendering the usual rent during the term, to the liusband and wife, and 
the heirs of the wife, and not dispunishable of waste, shall be good 
against the wife and lier heirs. 

So a demise by husband and wife, by indenture for three lives, 
habendum after Michaelmas, and they make livery after Michaelmas, is 
good ; for the lease does not take effect by the livery without deed, but 
by the deed and livery togetlier. R. 2 Cro. 563. 

So a demise by indenture by the husband alone, (his wife not being 
a party,) where they are jointly seised, shall be good against the wife 
within the st. 32 H. 8. 28., for the proviso, which requires the wife to 
be party, extends only to a lease of land, of the inheritance of the wife. 
Semb. per three J. Hob. cont. Cro. Car. 22. 

So a demise by husband and wife, pursuant to the statute, will be good, 
though the wife be an infant ; for the statute says only, if any of full age 
seised in right of his wife. 3 Leo. 133. 

So a demise by husband and wife for sixty years, if they so long live, 
is good within the statute. Adm. Cro. Car. 22. 

So a demise by deed by husband and wife, of the land of the wife, 
not pursuant to the statute, is a good demise of both during the coverture, 
and may be pleaded as their demise. R. 2 Co. 61. b. 3 Co. 16. 21. b. 
Sav. 110. 

So if there be a demise for years, with a letter of attorney, signed 
by both, to deliver the lease upon the land ; though the wife cannot 
make an attorney. Cont. per three J. 2 Cro. 617. R. per three J. 
cont. Yel. 1. R. acc. Cro. Car. 165. R. acc. 2 Leo. 200. 

So, though there be a demise by them, without reservation of any 
rent. R. Hut. 102. 

So if there be a demise by husband and wife, by indenture, for years, 
of a moiety of land, which they have jointly with B. and B. survive, 

he 
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he shall not have this land by survivor ; for it shall be the lease of the 
wife till her disagreement^ and there was a severance during the term. 
R. 2 Rol. 89. 1. 20. 2 Cro. 417. 1 RoL 401. 441. 3 Bui. 272. 

Bridg. 42. 

•But a lease by husband and wife, not conformable to the statute, may 
be waived, or affirmed by the wife after the death of the husband. 1 
Rol. 349. 1. 11. Vide post, (R, — S 1, &c.). 

And a lease by them without deed, is void as to the wife. Sav. 111. 
R. Dy. 91. b. R. Cro. El. 656. 

And it cannot be affirmed by her assent, after the death of her bus- 
band; for her consent, at the commencement of the leaje, ought to 
appear by deed. Dy. 91. b. 146. b. 1 Leo. 204. 

And if it be waived, it will be void as to the wife ab initio^ and she 
may plead 7io7i dimiserunt. R. 3 Co. 27. b. Co. Ent. 712. R. 1 
Leo. 192. 

Yet, if a man plead demise by husband and wife, he need not plead 
it to be by deed. R. 2, Co. 61. b. D. 3, Co. 16. 21. b. Sav. 111. 
D. Dy. 91. b. in marg. R. Cro. El. 438. 481, 2. 

Or, that any rent was reserved. R. Cro. El. 112. 

And a lease by husband and wife without deed, may be pleaded as a 
lease of botli, during the coverture. D. Cro. El. 438. 

(G 4.) By customary conveyance. 

By the custom in some cities and boroughs, a bargain and sale by 
the husband and wife, where the wife is examined by the mayor, or 
other officer, binds the wife after the husband’s death. 2 Inst. 673. 

And by the st. 34 H. 8. 22. all such customary conveyances shall be 
of force, notwithstanding the st. 32 H. 8. 28. 

So, by custom in Denbigh in Wales, a surrender by husband and 
wife, where the wife is examined in court there, binds the wife and her 
heirs, as a fine does ; and this custom is not toll’d by the st. 27 H. 8. 
26. for it is reasonable, and agreeable to some customs in England. 
Per two J. Southcote cont. Dy. 363. b. 

So, a surrender of a copyhold by husband and wife (s), the wife 
being examined by the steward, binds the wife. Adm. Litt. 274. Vide 
in Copyhold, (F 7.) 

(H) SjUbat aettf tbe bu^banb anb toife bo not binb 

tbe toife. 

But generally, the wife shall not be bound by any act, to convey her 
inheritance or freehold, unless she be examined. D. 10 Co. 42. b. 
1 Rol. 347. P. 


(«) 1 . Q 2 £<rr^,whether a copyhold will pass by the surrender of a feme covert, cmpowci^ 
cd under deeds of separation to dispose of ner estate. 2 B. C. C. 577. — 2. Husband 
under the circumstances decreed to procure his wife to join in a surrender of copy- 
hold estate. 7 Ves. 474. — 5. If the hustend covenants that his wife shaU enjoy 
certain copyholds which descend upon her to her own use, and that he will join in 
surrendering them, she may surrender them alone, i H. B. 354. — 4. And witlmut 
any covenant, her surrender will bar her. Ibid. — 5. And her heirs. 'Ibid. 6. And 
can only be avoided by her husband. Ibid. 

And 
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And she can be examined only upon writ. 10 Co. 42. b* 

And therefore^ if husband and wife convey by dccd> acknowledged 
by them to be inrolled, it does not bind tlie wife; for there was no writ 
depending, upon which she might be examined. 10 Co. 43. a. 2 
Inst 673. I 

So, if husband and wife acknowledge a statute and recognizance, it 
does not bind the wife. R. 10 Co. 43. a. {t) 

(I 1.) What acts by the husband alone bind his wife. 

Chattels personal {u), which are vested in the husband by the mar- 
riage^ he may absolutely dispose of without his wife; and if he does 
not dispose of them, they go to his executor or administrator. Vide 
ante, (E 3.) 

So, chattels real, which he has in right of his wife, or jointly with his 
wife, he may dispose of, or forfeit, and the disposition binds his wife. 
Vide ante, (E 2.) (or) 

So, if the husband be seised in right of his wife for life, and make a 
feoffment; it will be a forfeiture during the coverture. 1 Rol. 851. 
1. 47. 

So, if the husband and wife join (y) in the feoffment, or were joint- 
tenants. 1 Rol. 851. 1. 45. 50. 

So, if a lessee for years assign his tenn to A. ar/1 the v/ife of his 
lessor, and the husband afterwards make a feollment of the estate, the 
term which he had in right of his wife passes. PI. Com. 419. Mo. 
171. 

So, if the husband bargain and sell the land by indenture krolled. 
Mo. 171. 

So, a right which by possibility may accrue to tlie wife during the 
coverture, the husband may dischm-ge by his release. Per Holt, 1 
Sal. 326. 

(I 2.) What put her to her action. 

So, by the common law, if an husband seised in the right of his 
wife, in fee or in tail, had made a feoffment to another witlioul his 
wife, this would have been a discontinuance, and could not have been 
defeated by the entry of tlie wife after his death. Lit s. 594. Vide 
Discontinuance, (A 3.) 

So, if the husband was jointly seised with his wife. Co. Lit 326. a. 

So, a fine by the husband alom^ of land which he had in right of 
his wife, or jointly with his wife, would have been a discontinuance. 
Co. L. 326. a. 


(f) If money or stock is settled to be leud out in land, husband and wife cannot by 
contract or deed alter the nature of it to make it personal estate ; but it must be in- 
vested in land, and then by fine she may give it her husband, or by coming into equity 
she may be [examined and consent it shall be taken as personal estate. 8 Atk. 
452. 

(tt) Right of husband to release the orphanage share of his wife, a freeman’s 
daughter, i Eden. 64. 

(jf) A man possessed of a term of years in right of his wife, as executrix of her 
former husband, has poWer to grant and convey the same. 3 Wils. 277. 2 Blk. 801. 

(y) The inference from a demand made or discharge given by die husband, seised 
in right of his wife as for rent due to him, is, that he alone demised, and not jointly 
'tiih his wife. 2 Taunt. 180. 

So> 
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So, if the husband alone makes a in tail, rendering rent, and 
afterwards the husband and wife levy a fine of the reversion, and the 
husband dies, the wife shall be barred of her entry upon die donee 

R.Mo. 91. 

• ( 1 3 .) Ctii in vita. 

And 1^ the common law, upon such a discontinuance, the wife had 
no remedy but by ad in vitd, which lies, where die husband aliens an 
estate, of which his wife was seised for life, in tail, or in fee. F. N. 
B 193. a. 

If the wife was seised in fee, and dies before the husband, the heir 
of the wife shall have a sur mi in vita. F. N. B. 193. a. 

(K) (EOtat act0 bg tbs buisbenb alone bo not bind 

bid biife. 

By the st. 32 H. 8. 28 , &c. 

But now, by the st. 32 H. 8. 28. no fine, feoffment, or other act by 
the husband only of lands, the inheritance or freehold of the wile, sliall 
be a discontinuance, or prejudice the (z) entry of her, her heirj, or such 
as have a right after her death. 

And, therefore, if the husband alone levy a fine of the wife’s land 
it is no discontiuujuice, but tlie wife, or her lieir, may enter. * 

So, if a common recoveiy be suffered upon a prcccqw afrainst the 
husband and wife. Co. L. 326. a. ^ 

Though the line or feoffment, &c. be to the use of the king. R 
2 Inst, 681. 

So, a feoffment by husband and wife, of the land of the wife, is no 
discontinuance; for though the wife joins, it is tlic feoffment of the hus- 
band alone. Co. L. 326. a. 

So, a fine, feoffment. &c. by the husband alone, of lands, which he 
has jointly with his wife, is no discontinuance by this statute, any more 
than of land, being the inheritance, or freehold of the wife. Co. L. 
326. a. 2 Inst. 681. R. 8 Co. 72. a. R. Mo. 28. 

But a fine in such a case, if they are seised to them, and the heirs of 
their bodies, is a bar to the issue ; and the estate of die wife is changed 
to an estate for life, without impeachment of waste. 2 Inst. 681, 2. 
Dub. Mo. 28. 


(«) 1. Husband’s assignment of wife’s property will not bar her equity. 4 B. C. C. 
326. — 2. As to the effect of an assignment for valuable consideration by a husband 
of his wife’s equitable interest, with reference to her equity for a provision, qiusre. 
1 1 Ves. 20. — 5. Assignment by a husband of part of his wife’s equitable interest, 
visR. dividends of stock in trust for her, for valuable consideration, enforced upon the 
bill of a surety for the husband to be indemnified against past and future payments - 
the assignment extending only to lOO/. a year, out of 260/. The remaining dividends 
under a bill on behalf of the wife, paid to her; the husband having, after the assign- 
ment, gone abroad, without making any provision for her. 11 Ves. 12, — 4. Where 
a husband assigns the wife’s property for a valuable consideration, whether the 
assignee does not take it subject to the same equity to which it was subject at the 
time of the husband’s assignment. 2 Cox. 422. — 5. Wife held to be entitled to a 
provision against the particular assignee of the husband, for valuable consideration, of 
the whole of her equitable interest. 1 Eden. J70. Vide •> Ves. loo. 

So, 
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S09 a fine) &c. by the husband alone, where he was seised in right of 
his wife, or jointly with his wife only for life, is not a forfeiture to bind 
the wife, after the death of her husband. 1 RoL 851. 1. 52. Vide 
1 Rol. 852. 1. 5. 

If there be a feoffment by the husband alone, and he and his wife aie 
afterwards divorced a vincuU) yet the wife may enter without a cui ante 
<Hvortium\ for at the time she was his wife de facto, Co. L. 326. a. 

If there be a feoffment, &c. by the husband alone, of the land of his 
wife, by t^is statute, after the death of the husband, the wife, or her 
heir, may enter. Co. L. 326. a. Hob. 261. 

If the husband and wife were jointly seised, the heir of their bodies 
may enter. Co. L. 326. a. R. 8 Co. 72. a. 

So, if the wife die without issue before entry, he in reversion or 
remainder, may enter. Co. L. 326. a. Jon. 324. Cro. Car. 321. 
R. Hob. 261. 

So, if an husband seised in tail, remainder to his wife in tail, make a 
feoffment alone, and die without issue, his wife in the remainder may en- 
ter. Co. L. 326. a. 

But the fine, feoflhient, &c. binds the wife during the coverture. 

So, if the husband and wife arc jointly seised in tail, and the hus- 
band alone makes a feoffment, &c. and his wife dies before him, the 
issue shall not enter during the life of the husband. Co. L. 326. a. 
Hob. 261. 

Nor, if the husband was seised in right of his v/ife, and had issue. 
Co. L. 326. a. 

So, if the wife before entry levy a fine, she cannot afterwards enter ; 
for the discontinuance continues till entry, which is now barred by the 
fine. R. 2 Rol. 311. Vide Discontinuance, (A 3.) 

So, if husband and wife for life, and to the heirs of the body of the 
husband, remainder over, join in a fine, and the wife survives, the entry 
of the wife being barred by the fine, the entry of those in remainder is 
also barred. R. Cro. Car. 321. Jon. 324. 

So, if the wife die without an heir, after a discontinuance by her hus- 
band, entry it not given to the lord by escheat. Hob. 261. 

So, a tiling to take eftect for the wife after the death of her husband, 
the husband cannot discharge in his life-time ; as, if there be a promise 
to the wife to pay so much, if she marries B , and afterwards survives; 
the husband by his release cannot discharge such promise. R. 1 Rol. 
343. 1. 50. 2 Rol. 407- 1. 45. Yel. 156. 2 Cro. 222. 1 Brownl. 

J5. 1 Sal. 327. Pal. 99. Vide ante, (D 1.) 

Otherwise, if there are express words. Vide 1 Rol. 343. 1. 50. R. 
Yel. 156. 

So, if a term be granted to husband and wife for life, and afterwards 
to the executor of the survivor, the husbsind cannot grant this possibi- 
lity of the executor. Vide ante, (E 2.) {a) 

If the wife has an annuity for life, a release by the husband does not 
bind his wife, if she survives. R. Mo. 522. 

If a mail has a copyhold, in which his wife by custom has her free 
bench, and the husband agrees that A. shall enjoy during the lives of 


(ff) Vide 16 Ves. 122. i V. & B. 405. 


himself 
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him8(3f and his wife; diis docs not bind his wife. R. 2 Vcr. 45. 
63.(6) 

(L) I8cl)e0 of tt)e tuieibonD pi:cjut!ice0 W toife. 

• If an express condition be annexed to tlie estate of a woman, who 
takes husband, the laches of the husband to perform the condition, loses 
the estate for ever. Co. L. 246. b- 

As, if there be a feoflinent to the wife, before or after coverture, ren- 
dering rent, upon condition to be void for non-payment of the rent ; if 
the husband does not pay the rent, the estate is lost. Co. L. 246. b. 

So, if there be a condition, that die rent, for non-payment at the day, 
shall be double. Co. L. 246. b. 

So the laches of a husband, to perform a condition in law which re- 
quires skill; as, if a woman has the oflSce of parker, steward, &c. who 
takes husband, neglect to keep the park, &c. by the husband, will be a 
forfeiture. Co. L. 233. b. 

So, if a woman has a right to land, and takes husband, the laches of 
the husband to make claim binds the wife ; as, if tenant tor life, re- 
mainder to a woman, levy a line, and the woman takes husband, who 
does not enter within five years after the fine, the wife shall be bound by 
the fine and non-claim. R. Dy. 159. a. in marg. 

(M) flUftat not. 

But the laches of the husband to perform a condition in law, which 
does not re(iuire skill or confidence, docs not prejudice his wife. Co. L. 
233. b. 

As, if the wife be tenant for life, or for years, and her husband make 
a feoffment, &c. the forfeiture does not bind his wile. Co. L. 233. b. 

(N) (DOfjat act0 of t()C totfc prejudice t&e ftu0t)anD. 

So, the husband shall be charged for all debts of his wife dum sola* 
1 Rol. 321. 1. 25. 3 Mod. 186. (c) 


(2) 1. A surrender of copyhold to husband and wife and the survivor, and after 
the death of the survivor, to the right heirs of both, vests an immediate fee-simple in 
the husband and wife by entireties, and the husband cannot alien or devise any part of 
it, but the whole will, on his decease survive to the wife. 2 Blk. 1211. — 2. Though a 
devise to A & fi. who are strangers to, and have no connection with each other, creates 
a joint-tenancy, the conveyance by one of whom severs the joint-tenancy and passes a 
moiety; yet tne devise is to the husband and wife, they take by entireties, and not by 
moieties; and the husband alone cannot, by his own conveyance, without joining his 
wife, divest her estate. 5 T. R. 634. — 3. Where a mortgagee devises to husband and 
wife in fee, treating the property as real estate, it survives to the wife against the hus- 
band’s sole conveyance. 6 T. R. 652. 

(c) 1. Though she brin^ him no portion. 3 P. Wms. 409. C. T. T. 173. — 2. But 
a man marrying a widow is not bound to maintain her children by her former hus- 
band. 4 T. R. 1 18. 4 East, 76. — 3. Unless he holds them out to the world as part 
of his own family. 3 Esp. 1. — 4. If infant marries a woman of full age, he is liable 
to her debts, and arrests tor them. Barnes, 95. 


So, 
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So, if a woman executrix, or adminstratrix, commits a deoastabit, 
and then takes husband, the husband, during the coverture, sbal) be 
charged for it. U. Cro. Car. 603. 11. Moil. 761. Vide Administra- 
tion (D). Vide post, (2 B — 2 C). (d) 

(O) ciie potner of ttje fjuo&anD Puting tpe coberturt 

The husband, during the coverture, may take the rents and profits 
of the whole estate of his wife. 

If there be a lease by the wife dum soluj payment of the rent ought 
to be to the husband; and payment to the wife without the husband's 
order, though there be no notice of the marriage, shall not discharge 
the lessee. R. Pal. 210. 

So, he has the sole disposition of all interests of his wife: and there- 
fore, if the next avoidance be granted to husband and wife, the husband 
alone may present. Lit. s. 13. 

For an interest which vests in the wife, or accrues to her during 
coverture, he may sue alone, or with his wife. Vide post, (X). 

If a legacy be given to the wife, the husband alone may take or re- 
lea.se it. 1 Sal. 115. 

Though the wife was divorced a menm el tlioro ; for they continue 
husband and wife. 1 Sal. 1 15. 1 Rol. 4*26. 

So, if the wife, after a divorce a mensa el thoro^ or before, sues an- 
other woman for incontinency with her husband, and recovers costs 
against her, the husband may releiise them; and if the wife afterwards 
proceed for them in the spiritual court, a prohibition shall go. R. 
1 Sal. 115. 5 Mod. 70. 

But if upon a divorce a mensa etthoro^ the wife be allowed alimony, 
and afterwards sues in the spiritual court for injury or defamation, and 
costs are recovered, the husband cannot release them ; for they come in 
lieu of what she spent out of her alimony, or separate maintenance. 
R. 1 Sal. 115. 5 Mod. 71. R. 1 Rol. 126. 

If the wife squanders liis estate, or goes into lewd company, he may 
deprive her of liberty; otherwise, not. Str. 478. (e) 


{d) 1. Where a wife has executed a deed without her husband’s authority, any 
claim which the other party has ai^ainst him arises out of an implied simple contract, 
of the terms of which the deed, thougli void, may be used as evidence. 6 T. R. 17G. 
— 2. If there be a recovery in ejectment against the wife, the judgment will not 
be evidence against the husband and wife, in an action for mesne profits ; .^ince the 
wife’s confession of a trespass committed by her, cannot aifect her husband in an ac- 
tion in which he is liable for the damages and costs. 7 T. R. 112. — J. A distringas 
against the husband abroad will be set aside, where, as well the debt was contracted 
by the wife as the action was commenced after his departure. 1 Taunt. 485. — 4. In 
the absence of fraud, the court will set aside a distringas against the Imsband abroad, 
nnder which property in the wife’s possession has been taken, z Taunt 145. 

M 1. And in all proper cases, he may use necessarv coercion. 3 Burr. 1622.-..- 
2 . But the court wilt not deliver a wife out of the ban js of her friends, into the cus- 
tody of her husband, where it is clear that he has used her ill, and she actually swears 
the peace against him. 4 Burr. 1991. — 3. And the husband has no controul over the 
person of his wife separated from him by agreement. 13 Bast, 173. 1 Burr. 549. 
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(P) (Ddlftat actjet a feme cottett mag Do loitDout tet 

!)U0banD* 

(P 1.) Alien her estate. 

If a feme covert levy a fine of her lands {f) without her husband, this 
bars him and his (g) heirs, if it be not avoided by her husl^d. 
10 Co. 43 a. 1 Rol. 346. 1. 50. 1 ,Leo. 82. Adm. Jon. 138. 

So, if she suffer a common recovery, it is a bar till it be avoided. 
Dub. 1 Rol. 347. 1. 1. 

So, if an estate be given to a feme covert, upon condition that she en- 
feoff another, she, for the saving of the condition, may make a feoffment 
to the other, during coverture. Jon. 137, 138. 

So, if she has power to dispose, she may execute her power by con- 
veyance. Jon. 137. (A) 

But, if a feme covert grant (f) a rent-charge, without assent of her 
husband, out of her lands, it will be totally void. Perk. Grant, 6. Vide 
post, (Q). 

So, if she grant an annuity by deed. Perk. Grant, 6. (A) 

Though the rent-charge be granted out of land assigned to the wife 
by the husband, for her several maintenance. Perk. Grant, 8. 

So a feoffment, by a feme covert without her hutband, is void ; for 
she cannot make livery. Adm. Jon. 138. Lat. 41. 

Though it be in execution of a trust ; for it ought to be done* by lier 
and her husband. Jon 137, 8. Semb. cont. by tlio other Judges in 
the case of a trust. Jon. 137, 8. Lat. 40. (/) 

(P 2.) Acc^t an estate. 

So, if a feme covert purchase (m) lands without the consent of her 
husband, the conveyance is good, till it be avoided by ..er husDand. 
Co. L. 3. a. (/i) 


if) A feme covert is to be considered as sole, in regard to her separate property. 
aVes. 190. 1 B. C. C. so. l Ves. J. 4e. 189. is Ves. 190. is Ve«. 125. 

* llcr own. I H. Bl. .74 1 . 

(4) But the deed will only operate as an appointment, and not as a deed. 

(«} Agreement by wife, without knowledge of husband, to pay additional rent out 
of her separate property, good, 1 Ves. J. 515. 

(k) Grant of an annuity bv a married woman out of her separate property established; 
notwithstanding notice to the plaintiff by the trustees, that they would pay to herself 
only, on account of complaints of her husband’s conduct, in consequence of her re- 
fusing to join him in raising monev ; the transaction, though for the benefit of the 
husband, upon the evidence being her deliberate act, aware of what she was doing, 
and a free agent. 14 Ves. 542. 

(/) Trust to permit a married woman to receive the interest or dividends of stock 
stock to her own use, during her life, independent of her husband. She is abso- 
lutely entitled for life to her separate use ; and upon the rule, that a feme covert is to 
be considered sole as to her separate property, her assignment to secure an annuity 
with her husband, was establish^. 9 Ves. 520. 

(w?) A bond may be ^ven to a feme covert^ either alone, or jointly with her husband. 
Vide 2 Snow. 247. pi. 249. 3 H. 6. 25. b. 

(n) So the assignment of a lease to a feme covert is good until the husband dissents. 
Dougl. 455 p. C, 


And 
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And thereforei if a feoffments or demise for life, &c. with livery be 
made to a feme covert without her husband^ the estate is vested in the 
wife before the agreement of the husband. Co. L. 356. b. 

So, if a feme covert make an actual entry by wrong, it will be a dis- 
seisin, and the estate vests in her. 1 Rol. 660. 1. S3. Co. L. 857* b. 
Vide post, (Q). 

But the husband, by his disagreement, devests the whole estate out 
of his wife. Co. L. 3 . a. 

So, if the husband alien the land of his wife, and the alienee after- 
wards make a gift or demise to the husband and his wife for life ; the 
wife shall be in her remitter to the whole. Lit. s. 666 . Vide in 
Remitter, (A 4?.) 

Though the demise was by fine mr render^ or by indenture. Co. 
L. 353. a. 

So, if the husband and wife were jointly seised, and the husband 
aliens, and the alienee makes a demise to them, it shall be a remitter 
to both of them. Lit. s. 672 . 

If there be a feoffment by a woman, upon condition to re-enfeofT 
when she pleases ; after coverture she may require the feoffment witli- 
out her husband, and if the feoffee does not perform the condition, it 
will be broken. 1 Rol. 346. 1. 30. (o) 

(P3.) Execute an authority, &c. 

So a feme covert may act en outer droit j without her husband ; as,, 
if she be an executrix, she may administer without the assent of the 
husband. Perk. Grant 7. Vide in Administration, (D.) 

If she has an authority to sell, &c. she may do it without (;>) her 
husband. Co. L. 112 . a. 1 Rol. 329. 1. 26. ( 7 ) 

So, if there be a devise to a feme covert, with a power to dispose to 
any of her sons, she may, by feoffment, &c. dispose the inheritance to 
her son, without the husband. R. Jon. 137, 8 . Lat. 139. 

So, if there be a devise to the wife in fee, upon condition that she 
dispose. R. Jon. 137, 8 . Lat. 139. 

But a devise to the wife in fee, upon trust to convey to another ; if 
she conveys by feoffment without her husband, it will be void. Dub. 
Jon. 138. 

So the queen consort may grant, and take, sue, and be sued, without 
the king. Co. L. 133. a. Vide in Roy, (F 1 .) 


(o) To an avowry for rent in arrear, the plaintiff pleads in bar, “ that before, and 

at the time of the supposed demise, and when the supposed rent l^camc due, she was 
marned to one J. C.*' Held, that whether it were to be presumed that the coverture 
continued up to the time when the distress was taken, or not, the plea was no an- 
swer to the avowry. 2 Mars. 386 , 7 Taunt. 72. 

(p) 1. And she may even sell to him. l H. Bl. 546. — 2. Vide 2 Anst. 563. 
1 Cox, 357. 

(g) 1. A custom that the separate examinadon of a married woman to enable her 
to surrender her copyhold shall be before two customary tenants, is good. Where 
there is no custom ic must be by the steward of the manor, 4 Taunt. 294. — 2 . If 
the husband covenants that his wife shall enjoy certain copyholds which descend upon 
her to her own use, and that he will join in surrendering them, she may surrender 
them alone, l H. Bl. 554. — 5. And without any covenant her surrender will bar 
her. Per Ld.L. 1 H. Bl.541, 2,5. — 4. And her heirs. Ibid.— 5. And can only be 
avoided by her husband. Ibid. 

So, 
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So, by the custom of London, a feme covert may be a sole trader. 
Sho, 184. Vide ante, (A 2). 

So a disposition by the wife, pursuant to an agreement by the hus- 
band before coverture, will be good. Vide in Chanceiy, (2 M 1 1. 14.) 


(Q) CUftat not. 

Cannot make a contract, &c. 

But generally, (r) a feme covert has no power to make a contract, (i) 
without {t) her husband : and therefore, such contract is absolutely 
void. R. by all the judges, 1 Sid. 1 20. (u) 

And if the wife sell, or dispose of the money, or goods of the hus- 
band, without his assent, the sale is void, and the husband may have 
trover, &c. for the goods. (^) 

So, if a wife loses at cards, &c. the husband may maintain trover for 
the money. R. 1 Sid. 122. 

So, if a wife buy goods, &c. without the assent of her husband, the 
husband is not chargeable for them. Per three J. 4 Leo. 42. 

Though they were for necessary diet, or apparel : as, bread, &c. 

And he is not chargeable in trover, or account, any more than in as- 
sumpsit. 1 Rol. 346. M. R. 1 Sid. 129. 

So, if a wife buys necessaries, but pawns them before using. 1 Sal. 

ns. 


(r) 1 . The covenanc of a feme covert, having a power over her separate estate, is 
binding upon her. 1 B. & B. 49. Vide 1 Mud. 25S. 4 B. C. C. 19. — 2. And a 
married woman, separated from her husband, and having a separate maintenance, 
renders the same liable by accepting a bill of exchange. 3 Mad. 587. 

(«) i. Hence cannot indorse a bill or note. Str. 3 16, — 2. Unless as agent to her 
husband and in his name. 1 East, 452. 

(i) I . Supra. — 2. The wife’s bond given jointly with her husband, shall bind her 
separate property. 1 B. C. C. 16. — 5. But when a married woman stipulates, that 
in the event of her surviving, the property shall be her’s, reserving no power of dis- 
position over it during the coverture, there are no means by which she can dispose 
of ic while covert. 1 V. & B. 123. — 4. So under a settlement in trust to pay the 
rents and interest to the separate use for the joint lives of husband and wife ; if she 
survived, for her heirs and executors ; if he survived, according to her appointment 
by will ; in (!fofault thereof, a limitation over as to the real estate ; and as to the per- 
sonal, to her executors; the wife cannot, during the coverture, bind the capital sur- 
viving to her. 1 V. & B. 119. — 5. And as to the eifect of her subsequent undertak- 
ing, when sole, to pay her bond given during coverture, the creditor was left to law. 
Ibid*. 

(u) 1. A feme covert cannot of herself discharge an obligor from the payment of an 
annuity due to her on his bond given to the husband during coverture. J East, 551 . — 
2. And'if a bill be made payable to a feme covert though her husband permit to trade 
as a feme sole, the right to transfer it is in the husband, not in the wife, unless perhaps 
as his agent, and even then only in his name. 1 East, 432. — 5. So the owner of goods 
hired out to a married woman, separated from her husband, is not divested during the 
term, of the present property therein, since the contract of hiring was void. 1 3 East,6o7. 
— 4. And where a married woman without her husband’s knowledge, and without dis- 
closing that she is married, rents a tenement; the landlord, on discovering her situ- 
ation, may repudiate the contract. 4 M. & S. 557. — 5. So a feme covert cannot 
make an attorney. 3 Taunt. 261. 

(jt) Or the produce of the property converted, b Ves. 599. 

VoL. 11. R 


So, 
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So, it a wife be arrested and coinmittcd to prison, liie husband shall 
not be c}iar‘i;ed for her diet, or lodging there, if he never assents, that 
she shall have it. R. 2 Lev. l(j. 

Yet, if the goods come to the use of the husband, this is a proof of 
liis assent, and ho sliall be eliarged. 

So, if goods come to the use of the wife, or the children, or farpily 
of the husband, and his assent precedent or subsequent be proved, he 
sliall be ebarged. 1 Rol. 350. E. R. by all the judges, 1 Sid. 120. 

So, if they conic to the house of the husband, and are used there, 
it is good evidence to cliarge the husband, witliout more. R. 1 Sid. 
121, 120. Per Treby, Skin. 349. 

So, if the wife be generally allowed by the hu.sband to be housekeeper, 
or to buy for Jn'm, her contract charges the husband. R. 1 Sid. 128. 

So, if a wife buy ncces.sary (7y) apparel for herself, the assent of the 

husband 


( y) 1 . Tljc rule touching the liusbann’s liability to pay for necessaries furnished to 
Jiis wife, is the following : — If the w ife has been obliged, by her husband’s misconduct, 
to take up necessary things on credit, lie must pay for them, though he may previ- 
ously have warned the tradesmen nut to trust her, Bnt if her own misbehaviour has 
reduced lier to want, he cannot he charged, unless the things furnished, being other 
than the necessaries of life, are nut sent hack whtai he has it in his pow'cr to return 
them, even though he may not then be living with her. Vide J (’amp. 120 — 2. In 
regard to the question, what luiscondnct by the husband warrants the wife taking up 
necessaries ; examples of such misconduct arc, neglecting to provide tlic wife with 
necessaries. — r?. Turning her out of doors. Str. 1214. 4Esp. 41. — 4. Or obliging 
her by ill- treatment to quit the house. 1 P. Wins. 482. 1 Eq>. 441. 4 Esp. 41. 

Vide 5 Taunt. 421. — She not having in eitlier case committed adultery. — 6, lie- 
fusing to receive her back after she has left him. Str. 875. — 7. Unless with an adul- 
terer. 0 ’ 'r. ll.VjO'5. — 8. In the throe first cases he will be liable for all the iieces- 
&aric.s suppliL'd to her; in the latter ca>e,for those taken up after his refusal. — 9. And 
though a wife has committed adultery, yet if the liu«band receives her again, he is 
liable for necessaries lawfully supplied to ber after their re-union. 4 Esp. 41. Vide 
1 B. cS: P. 22^*. <) jNIod. !7J. — 10- In regard to the question, in what do necessaricit 

coimst ? 'I Ik? term “ recesauries” is not confined to merely the necessaries of life, but 
includes, for example, sucli ornaments and superfluities of dress ns arc usually worn by 
women of the v'ife’s rank and station, or rather in the station in which she is permitted 
by the husband to hold herself out. If she assumes a false appearance, without his per- 
mission, a tradesman trusting iier upon the faith of that appearance, has no claim upon 
the husband be\ond the extent to which cautious inquiries would have shewn him to 
be responsible. 1 Camp. 120. — 11. ?\or is the term confined to food and raiment; 
for if a husband turns bis wife out of dexirs, and it becomes necessary for her safety 
to exhibit articles of the peace against him, he is liable to the attorney she employs for 
that purpose. r> Camp. 32G. — 1 2. And since tiie liability upon a contract depends 
upon the state of things when concluded, it is immaterial whellier the articles taken 
up are applied by ilic wife to her own n‘*c or not. Seel vide 1 Salk. 1 IS. — 13. Such 
are the circumstances lUidcr which the husband is lial^le upon his wife’s contract. If, 
however, she misapplies necessaries furnished by the husband. — 14. Or squanders the 
money which he has given her to purchase them. Aleyn, Gl. — 15. Or leaves him 
without a cause, i Mod. 124, l Sid. 102, Whether with an adulterer or not is 
immaterial. Str. 875. She has been reduced to want by her own misconduct, and 
the husband cannot be charged with credit given to her. — lo. So if the husband and 
wife live separately, and he pays her an adcquatc'allovvance for her support, he is not 
liable for her ilebts, althougii the separation is not by deed, and there is no written 
agreement between them respecting the allowance. 4 Camp. 70. — 17. indeed for- 
Jiierly it used to be holdcn, that the liusbaiid is liable where the wife lives apart widi 
a separate maintenance unless the creditor has notice of it. Vide Ld. Rd. 444. 
Str. G47. 70G. I Sid. 127. 3 Esp. 250. — 18. But now this doctrine seems to be 
abandoned. The creditor stands'in the wife’s place, (I l Mod. 241.) and since she had 
jjo right to come upon her husband^ the creditor can have none. —19. If, too, the cre- 
ditor. 
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husband shall generally be intended. 1 Rol. 351. 1.5. 1 Sal. 118. 

R. 1 Brownl. 47. 

Or, if the wiie trades in goods, and buys for her trade, when she co- 
habits with her husl)arid. 1 Sal. 11.3. 

Or, if slic *buv necessaries, when her husband is beyond sea. R. 
rSFid. 127. 

Or, when tlie husband turns her out of his hoii-vc. 1 118, 119. 

Before notice, not to give her credit. Per Holt, Skin. 323. Mod. 
Ca.lTl. 

Or, wlien shcdepaiis from her husband, if he afterwards receives her. 

1 Sal. J19. Mod. Ca. 171. 

But where the husband countennands the power to hit. wife, her 
contract altervvards does not chaige him. 1 Sid. 129. 

So, if he prohibits a particular person to sell to her. R. 1 Sid. I 275 S. 

1 Lev. 5. 

So, if the wife elope, or depart, arul do not cohabit w ith her hiisl)an(l, 
her contract for necessaries does not charge her liusbaiid. 11. I Sid. 
129. Skin. 323. Mod. Ca. 171. 1 Sal.‘ 1 18, 1 19. 

So if she docs not cohabit, and has a. separate allowiiiice ( 2 : , and this 
be notorioiis, though no special notice be given to the plainiitf of it. 
R. 1 Sal. 1 16. {(t) 

So, if the wife has a notorious contest with the husbaiul lor mainte- 
nance, by a public suit, the husband shall not bo cluuged for vestjuents 
bouglit by the wife afterwards. Per 'freby, Skin. 3 19. 

So, if the vestments bought are apparently beyond the quality of the 
husband. Per Treby, Skin. 349. 

So, if a witc, who cohabits with her husband, buys vestments without 
any necessity, of any one warned by the husband not to trust her. 
I Sal. 118. 

And if the servant or apprentice be warned, it is sufTicicnt. R* 
1 Sal. 118. 


/Jitor, knowing that the wife is a married woman, agrees openly or tacitly to look for 
payment to her, not the liusband, the husband is not liable, tliongli the wife through 
his neglect, was in w.aiit of the articles fnrnislu'd. Camp. 5 Taunt — 
20. Whether the credit was given to the wife is a (piestion of tact, Taunt. .^5(1. — 
21. If so given, the liiisbandis not obliged to return tliu goods on seeing them in his wife's 
possession. Ibiil. — ‘22 In a word, to determine whether the h;idia>\d U liable J'u; 
things fiujushed as to bis ivif’e, five quc-ttions must be asked ; Did i be woman stand 
to him in the relation of wife at the time ? Was he, when they were furnished, boiiml 
to supply her with them ? Was she, by misconduct on his jiart, then in want of them 
Were the articles furnished necessaries ? Was the credit given to the harshaml, when 
the wife was known to be a married woman ? If these are all answered affinnatively, 
the husband is liable; if a negative answer is given to any one of them, then it must 
be asked, whether (unless where the creilit was given to the wife) he hsis adopted the 
contract? He tacitly adopts it when, having a controiil over tlie good'^, he does not 
return them. I Camp. l‘J0, — 2.>, Where the husband, .separatid I'r an bis wife, 
fiiiffers thiir children to reside with her, he is liable for necessarily lawfni'y supplied 
to her for tlicm. S Esp. 252. — 24. He is not hound to rnaint«iin her child by a for- 
mer marriage. 4 T. K. 118. 4 East, 76. Vide l Sir. 170. — 25. lint if he receives 
it under his roof, and holds it out as part of his family, he will be liable oma don- 
tract duly made by her for its education, or the like. 3 Esp. l . 

(z) Having a pension from the crown during pleasure does not release th^ hu^ba^id’s 
pbligation to furnish necessaries, i Burr. 2177. 

(a) Ld. Kd. 44‘1. 12 Mod. 211. Holt, loo. 
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So, if a wife, after departure from her husband, earn her diet by hei 
labour \ the husband shall not be charged for the diet. R. 1 Sal. 118. 

So a feme covert cannot be a disseisorcss ; for if the husband makes 
a disseisin, to the use of his yife, and she assents, her agreement is 
void, and it will be the disseisin of the husband alone. 1 Rol. 660. 
1. S. 10. &c. 

So, if husband and wife make a disseisin, it is the act of the husband. 
1 Rol. 660. 1. 37. 

So, if a stranger make a disseisin to the use of a feme covert, and 
she assent, her agreement is void. vl Rol. 660. 1. 15. 

So, if a feme covert enter, and make a disseisin to the use of her hus- 
band, or of a stranger, he is not a disseisor ; for tlie wife cannot dis- 
pose of the use to another. 1 Rol. 660. 1. 50. 66 1. 1. 1. 

So no consent or agreement of the wife to a disseisin precedent or 
subsequent, can make a feme covert a disseisorcss. Co. L. 357 - b. 

Yet, by an actual entry, and the proper act of the wife, she may be 
a dUseisoress. Co. L. 357. b. 

(R) Wat act)} of tfje tuabano tbe toife mag teaitie 

aftet fiia tieatb« 

If the husband alone make a feoffment, gift in tail, or demise for 
life of his wife’s land, she, or her heirs, may avoid it by entry after his 
death. Vide ante, (K). 

So, if he levy a fine, or suffer a common revovery of his wife’s land. 
Vide ante, (K). 

So, if the husband and wife join in an alienation of the wife’s land ; 
unless it be by fine, or recovery. Vide ante, (K). 

So, if they join in an alienation of land of which they are joint- 
tenants. Vide ante, (K). 

So, if the husband alone, or with his wife, demise for life, or for years, 
the freehold of the wife, where it is not warranted by the statute 
32 H. 8. 28. the wife, after the death of her husband, may waive it. 
Vide 1 Leo. 192. Vide ante, (G 3). 

So, if the husband seized Ibr life in right of liis wife, or jointly with 
hU wife, commit a forfeiture, the wife, after the death of her husband, 
may avoid it. 1 Rol. 851. 1. 52. 

So, if a feoffment, gift, or demise be made to husband and wife, the 
wife may waive it after the death of her husband. 

Though the estate be conveyed to them by fine. 

So, it an estate be conveyed to the wife, and her husband assent to 
it, the wife, after his death, may waive it. Co. 1^. 3. a. 

So, the heir of the wife, if she die before agreement, or disagree- 
ment to the estate. Co. L. 3. a. 

So, if a term for years be granted to husband and wife, she may 
waive it after the death of her husband. 1 Rol. 349. 1. 22. 

So, if an obligation or recognizance be made to husband and wife, 
she may waive it after the death of her husband, and it will be an 
obligation to tlie husband alone. 1 Rol. 349. 1. 5. 

If the wife waives an estate made by them during the coverture, it 
13 will 
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will be the grant, or demise of the husband alone ab initio; for her 
waiver avoids the estate ab initio. Sav. 112. 3 Co. 27, 8, 

So, if she waives an estate made to them. 

^ (S 1.) (mfjat aOe mag affirm bg ber agreement. 

But if husband and wife make a demise for life, or for years^ not 
warranted by the st. 32 H. 8. 28. of tlic land of the wife, by her 
agreement to the lease after the death of her husband, it shall be good. 

1 Rol. 34*9. 1. 10, 11. 

And by such agreement to the lease, she shall have the rent reserved. 

1 Kol. 34‘9. 1. 10. 

And the arrearages incurred in the life of her husband. 

And she may have wastt^ for waste in the life of her husband. Sav, 

111 . 

So a wife, after the death of her husband, may agree to an estate 
made to her and her husband during the coverture, {b) 

(S 2.) The effect of her agreement. 

If the wife agree to an estate made to her during the coverture, she 
idiall be liable to all charges to which the estate is subject: as, if the 
-estate was granted by fine, with a render of a rent, she shall be charge- 
able with the rent. I 34-9. 1. 17. 

So, if there be a demise to husband and wife, rendering rent, if the 
wife agree to the demise, she must pay the rent. 1 Rol. 34*9. 1. 17. 

So, she shall be chargeable with the arrearages incurred during the 
coverture. I Rol. 34-9. 1. 20. 

So, she shall he charged for w^aste during the coverture. 2 Inst. 303. 

2 Rol. 827. I. 10. 25. 

If the estate be granted upon condition, the wife shall be subject to 
the condition. Dy. 13. b. 

So, to the covenant of a lease. Dub. Dy. 13. b. 

(S 3.) What shall be an agreement. 

If the wife accept rent, reserved upon a lease by her and her husband, 
after the deatli of her husband, that amounts to an agreement to the 
lease. (r) 

If the wife enter, and take the profits, that amounts to her agree- 
ment to the estate ina<le to her during coverture. 3 Co. 26. a. 

If the wife, after the death of lier husband, take a second husband, 
who accepts rent reserved upon a lease by his wife with her first hus- 
band, that affirms the lease against the w'ife for the whole term ; for her 
assent is devolved to the second Iiusband. Per three J. Dy. 159. a. 
1 Rol. 475. 1. 12. {d) 

(b^ As to confirming her deetl, see Cowp. 201. 

(c) Acceptance of rent by the wife surviving, confirms a voidable lease of her land 
made by husband and self. 7 T. R. 478. 

(d) A., by bond previous to marriage with B., agrees to settle B.’s estate to the 
use of her and the children of the marriage, and then to A.*s right heirs, but B. is not 
nn executing party ; during the marriage, real estate descends to B. ; A. makes his 
will, reciting the bond, ami devises this estate back to B., and gives her all his estate, 
real and personal, and makes her executrix ; she proves the will, and possesses herself 
of all his estate f by so doing, she agrees to the settlement in the bond mentioned, 
and after her defath it shall go to the children of that marriage. 2 Ves. 523. 

R .8 (S 4.) What 
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(S 4.) What shall be a waiver. 

. If the wife, after the death of her husband, bring a writ of dowci'; 
it shall be a waiver of the estate, limited to her after marriage for her 
jointure. 3 Co. 27. a. 

Though she brings dower only for a third part of the residue, and 
not of all the lands of the liiisbaud. 4 Co. 5 b. 

Though she had secretly entered before dower brought; for after a 
recovery in dower she shall be esto]>pcd to say, that she luul an estate 
assigneil for a jointure. 11. 4 Co. .<5. 

So, since the st. 27 H. 8. 10. the wife may waive her jointure, 
made after marriage, by parol in pais, and accept her dower by as- 
sigrmicnt in pais. 3 Co. 27. a. 

So at the common law, an use might have been waived by parol; 
3 Co. 27. a. 


(S 5.) What not. 

Rut, by the common law, an estate of Irechold could not be waived 
by bare parol in pais. K. 3 Co. 26. a. 

Nor, generally, an estate since the st. 27 II. 8. 10. where the posses- 
sion is executed to the use. 11. 3 Co. 27. a. 

(S G.) 41te cftect of Iier waiver. 

If husband and w’ife make a lease, and after the death of her hus- 
band the wife eiit(*rs, it cannot now be pleaded, that the husband and 
wife dimisenmt, 1 Leo. 192. Vide ante, (Cl 3.) 

(T) aiUjat CjState t&e Voife cannot Vuaitic. 

But, if tlie estate of a feme covert be discontinued, and a feoffment^ 
&c. is made to Jicr only, whereby she will be remitted, she cannot 
waive the feoilinent after the death of her husbaml. Co. L. 357. a. 

So, if the discontinuce of the husband grant the estate to the hus- 
band for lii'e, remainder to the wife; tlie wife cannot waive the remain- 
der after the death of her husband, tor she was ininiediately remitted. 
Co. L. 358. b. 

So, if there be a feoffinont to the husband and wife in tail, remain- 
der to A. The husband discontinues, and takes back an estate to him 
and his wife in tail, remainder to B.; though the wife, in respect of 
herself, may take which she jdeascs, both the estates being after mar- 
riage, yet she ought to take the first, which was for the benefit of A. 
in the remainder. Hob. 255. 71. 

Yet, wlieu both estates are waivcablc by a wife, witliout prejudice to 
a third person, she may waive which slie pleases, though one would 
make her a more beneficial estate than the other : as, if there be a 
feoffiijeiit to husband and wife and their heirs, the husband discontinues, 
and takes back an estate to him and his wife, and the heirs of their two 
bodies; she may waive which estate she pleases. Co, L. 357. a. 

Soi 
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So if there be a gift to husband and wife, and the heirs of their 
bodies^ the husband alone levies a fine, and devises to the wife for life; 
she may waive tlie estate tail, or the devise; for all others, who have 
interest, are barred by the fine. Dy. 351. b. in inarg. 

(V) 3fn tohat actions! bujffbanD anD totfe ought to join.CO 

In all actions real for the lands of the wife, the husband and wife 
ought to join. R. 1 Bui. 21. 

So 


(e) It is proposed to exhibit in this note a concise view of the doctrine distributed 
under the principal and two following divisions : — 1. When IhehnsLand must he joined. 
~-A married woman cannot sue without her husband, not even in the character 
of agent or executrix; having no civil existence or power ol’ acting in civil 
matters distinct from his. — 2. liven in the city courts the husband must he joined. 
— J. But she may sue as a single woman where the coverture is suspended. — 
4. IfV/fM the wife mvst he joined. In suits for causes accrued to the wife in her 
own right whilst single, she must invariably he joined. Moor, 422. Cro. Eliz. 537. 
3 T. H. 627. — 5. In a suit for a cause of action accrued to the wife alone, and 
in her own right, during coverture, she must be joined. — (>. Hence in a suit on a 
covenant to pa^*^ the price of her freehold estate sold during coverture. — 7. On a 
covenant for title or further assurance annexed t<i her freehold. — 8. Eor heating her 
person. Cro. Jac. 501. — 9. Slandering her reputation. — 10. Injuring her personal 
properly not reduced to possession, in fact or in law, by the husband. — 11. Dis- 
turbing a private office or employment filled by the wife filonc, as the employment of 
a dipper at Tunbridge Wells. 2 Wils. 423. — 12. In a real or mixed action for the 
wife’s freehold property. — 13. Or the evidences of her title to such propi rtj. 1 Rol. 
Ahr. 347. — 14. She must also perhaps be joined in an .action of ilcbt for subtracting 
the tithes of her rectory. Cro. Eliz. Gl.5. Vide Jenk. 273. W. Jones, 32.';. — 15. i\nd 
for the breach of a covenant for title or farther assurance annexed to an C!>late granted 
to the husband and herself. Cro. Car. 505. — 16. When; too a cause of action shared 
by the husband and wife, has arisen during coverture, if the right it confers will, when 
reduced to possession, belong jointly to tlic iiushand and wife, she must join in the 
suit for it, — 17. It is said that where goods belonging to the wife have been found by 
a third person before the marriage, and converted by him since, the husband may either 
sue alone or join his wife as co-pJaintiffi I Vent. 260. 2 Lev. 107. — 18. The latter 

course seems the most correct, since the husband had no share in the property when 
converted. — lO. The same reason holds to require that the wife be joined iii replevin 
for her goods taken whilst sole, though here too, it is said, the husband may sue uloiic. 
B. N. P. 53. — 20. The same that the wife be joined under like circumstances in de- 
tinue ; but it is said by some that here the husband must sue by himself. B. N. P. 50.; 
by others that the wife may be joined. 1 Vent. 261. — 21. For causes in niicno jure 
accrued before coverture, the wife must be joined. — 22. And for those accrued durin}r 
coverture likewise; even perhaps where personalty belonging to the estate she represents 
has been injured or taken away, since she is primd facie chargeable for it to creditors. 

23. If u debtor to the estate has paid the debt to a third person to pay over to the 
wife, she must be joined in suing the receiver to recover it; but had it been paid under 
the husband’s authority, he must have sued alone, l Salk. 282. — 24. If such debtor 
promises to pay, the iiushand forbearing to sue him, the husband must sue alone when 
the time of forbearance has elapsed. Cartli.462. — 25. When the mfe way he joined j 
or the husband sue alone. Where a cause of action shared by the husband and wife 
has arisen during coverture, if the right it confers will, when reduced to possession, 
belong wholly to the husband, he may either sue for it by himself, or jointly with his 
wife. — 26. Hence the husband may sue by himself or jointly with liis wife for the 
breach, during coverture, of simple agi’ceincnts made with the wile whilst single.— 
27. For the breach of one given to her during coverture, and in which she is legally 
interested. — 28. For the breach of deeds made with her before inarriace or since. — 
29. On a judgment recovered by both. — 30. For arrears of rent. 6 Edw. 4. Hil. 3. 
p. 10. 7 Edw. 4. Easter, 16. p. 5. 1 Bulst 21. 2 Bulst. 233. Savile 111. — 31. Or 
breach of covenants annexed to a reversion granted to both, or to a lease by both of 
the wife’s land. Cro. Jac. 399. — 32. For trespassing upon the wife’s land, felling her 
^ecs. 47 Edw* 3. M. 5. p. 9. — 33. Or ousting herself and husband from a term 

R 4* ' grafted 
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So in a right of ward, Ow. 83. 

So in actions personal, for a chose in action, due to the wife befoflf 
covferture, they ought to join : as, in debt upon a bond, or specialty 
made to the wife oefore coverture. 1 Rol. 34*7. 1. 53. D. Ow. 82. 
Cro. El. 537. 

So debt for rent, upon a lease for years, due before the coverture. 
Cro. El. 700. 

Or upon a lease for life. 1 RoL 348. 1. 8. 

So ill an avowry for rent upon a lease for life or years, before 
coverture. 1 Rol. 348. 1. 8. 347. 1. 50. 

So in debt for rent upon a lease at will by the wife, before coverture- 
Co. L. 55. b. 

So in trover, upon a conversion of the goods of the wife before 
coverture. 

In assumpsit, upon a promise to the wife, before coverture. 1 Sid. 25. 

Or for the labour of the wife dum sola. 

In an action upon the case, for stopping a way to the wife’s close, 
before marriage. R. Cro. Car. 419. 

So in debt for arrearages upon an account, found before auditors 
assigned by the husband and wife to the receiver of the wife. 1 Rol. 348. 
J. 5. 

So they ought to join in actions, which arise during the coverture, 
if the wife might liave an action for the same cause, if she survive. 

As in detinue of charters of the wife’s inheritance. 1 Rol. 347* 
1. 49. 

In’ trover, for a deed of rent-charge granted to the wife rfww 
though it was lost after the coverture. 

In an action upon the st. 8 H. 6. for a forcible entry, or detainer. 
Mo. 5. 

In covenant as assignees of B. upon a covenant to make an assurance 
to B. his heirs and assigns, R. 1 Rol. 348. 1. 25. Jon. 40G, 7. 

Or upon other covenant as assignees, where the assignment is to botli. 
R. Cro. Car. 505. 


mated to them. Plowd. 2. — .74. For rescuing a prisoner or property, taken for a 
demand owing to the wife alone, or jointly with her husband. — 35, For the escape 
of a prisoner taken for a demand duo to the wife whilst sole. Moor, 422. — 35. For 
the wasting a tenement held under a lease from the wife whilst single, or the husband 
since their marriage. — 36. For permitting a fence which separates the wife’s pro|>erty 
from her neighbour’s to decay. — 37. For a nuisance to her landed property. — 

38. And in trover, detinue, and replevin under the circumstances stated before. — 

39. It has been said, that if husband and wife arc maliciously prosecuted, they may 
join in suing the aggressor. Cro. Car. 553. — 40. But this seems to be a mistake; 
since the wife does not share in the inconvenience to the husband. Cro. Jac. 355. 
W. Jones, 440. — 41. The wife must perhaps be joined in debt for substracting tithes 
due to her. — 42. And in suing for the breach of a covenant for title or farther assur- 
ance annexed to an estate granted to herself and husband. Supra. — 43. When the 
htubaTid must sue alone. Where a cause of action in which the wife does not share 
arises during coverture, the husband must sue for it alone. — 44. Hence he must sue 
by himself for the breach of contracts, in which, though in terms they have been made 
with the wife as well as the husband, she docs not share; as of a promise by her 
debtor to pay the sum owing at a certain day, in consideration of forbearance by the 
husband.— 45. So for the loss of her society from beating or maiming her, and of 
customers by slandering her reputation.— 46. For immuring or taking away personal 
(diattels belonging to the wife whilst single, after tney have been reduced to the 
husband’s possession. — 47. And for waste of her land demised himself alone. 

So 
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So the husband and wife ought to join in waste^ upon a lease for years 
by the husband and wife, seized in right of his wife. Sav. 111. 

So for a personal wrong to the wife, the husband and wife ought to 
join: as, for a battery of the wife. R. Yel. 89. 1 Brownl. 205. 

1 Rol. 360. 2 Cro. 501. 538. Adm. Cro. Car. 90. 

Or false imprisonment of the wife. 1 Sal. 1 19. Semb. Lane, 53, 4. 

Though a thing be added by way of aggravation, which goes only 
to the damage of the husband : as, if it be added, qiu>d negotia of 
the husband, &c. infecta remanserunt. R. 1 Sal. 119. 

In an action upon the cose, for maliciously indicting of his wife. 
Jon. 440. Vide post, (X.) 

So in an action for a thing due to the wife en outer droit ^ they ought 
to join : as if they sue for a debt, &c. to the wife as executrix, or admi- 
nistratrix. 

So if a debt to the wife’s testator be paid to A. for the wife, without 
an express direction of the husband, they ought to join in an action 
against A. and the husband alone cannot sue for money received to his 
use. R. 1 Sol. 282. 

(W) 3 [n tbe bu0banD 0baU 0ue alone. 

But where the wife cannot have an action for the same cause, if she 
survive her husband, the action shall be by the husband alone. 

As in an indebitatus assumpsit for the labour, &c. of the wife 
during the coverture. R. 4 Mod. 156. R* 1 Sal. 1 14. 

In an indebitatus assumpsit^ upon any promise to the wife after cover- 
ture. R. Cont. 2 Cro. 77. 205. 1 Sid. 25. Vide post, (X.) 

In an assumpsit to the husband, in consideration of forbearance, &c. 
to pay a debt due to the wife before the coverture. Per two J. Yel. 
Cont. 2 Cro. 110. Vide infra. 

So in an action upon the case for disturbing him in his common, 
which he has in right of his wife. R. 2 Bui. 14. Vide post, (X.) 

In an action upon the case for words spoken of the wife, by which 
the husband has a special damage. 1 Sal. 206. R. 1 Lev. 140* 
1 Sid. 346. 

In an action upon the case for a battery of the wife, per quod con- 
sortium amisit. R. 2 Cro. ,501. 502. Jon. 440. 2 Rol. 556. 1. 40. 
R. 2 Rol. 51. 

Or for carrying away the wife, per quod^ &c. R. 2 Cro. 538. R. 
Cro. Car. 90. 

In debt upon a bond made to the wife after the coverture. R. 
3 Lev. 403. D. Litt. 13. Vide post, (X.) 

In covenant to husband and wife, by indenture between them of the 
one part, and A. of the other part; and may declare upon a covenant 
to himself.* R- 2 Mod. 217. 

So in trespass, for a trespass done upon his wife’s land during the 
coverture. 1 Rol. 347. 1. 40. R. 1 Bui. 21. Jon. 376. 

In trespass for taking charters of bis wife’s inheritance. 1 Rol. 347. 
1. 32. 

In forging of false deeds of hi$ wife’s inheritance. 1 Rol. 347. 1. 34. 

In a ravi^ment of a ward. Ow. 82. 83. 

In an action upon the st. 5 R* 2. for entJiy into the wife’s land. 
1 Rol. 347. 1. 27. Vide post, (X.) 

In 
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In trover, &c. for tithes severed from the nine parts, which belong t(t 
the wife’s rectory. Jon. 325. 

So in a qnarc impeiHt^ upon an avoidance during the coverture. 

1 Rol. S-t?* I. 30. Per Dyer Ow. 82. Co. L. 351. a. Per two J. 

Lit. 13. Dub. Lit. STI*. Acc. 1 Hrownl. 159. 2 Bui 14. 

Or in a darrein presentment. Cont. 1 Brownl. 159. ** 

So in debt for rent, upon a lease by the husband and wife after the 
term expires. R. 2 Bui. 2:U. R. 1 "BuI. 21. 

So, ill debt for rent incurred during the coverture, upon a demise by 
the husband of land, which he has in right of his wife, though the term 
continues. Vide post, (X.) 

So, if the demise was by the husband and wife. Somb. 2 Bui. 234. 
Per Yel. acc. Fleming cont. 1 Bui. 21. Acc. Litt. 13. 

So, if the reversion after a lease made, was granted to husband and 
wife. R. 2 Bui. 234. 

So an assumpsit lies by the husband alone, u))on a promise to him, 
in consideration of forbearance, to ])ay a debt due to his wile as execu- 
trix. R. I Sal. 117. Carth. 462. Vide supra. 

In an action upon the case for maliciously indicting husband and wife; 
for the wife ougJit not to join for indicting her husband. Jon. 440. 

(X) 3in tofjat tfje IjuebanD map sue alone* oi- join loiti) 

t)f0 toife. 

Yet in actions for a profit incurred during the covciture, to the hus- 
baiul in right ol’ his wife, the husband may sue alone, or join with his 
wife; as, in a valore maritagii accrued during the coverture. R. Ow. 
82, 83, that it lies by the husband alone. 

But it is more sure by the husband and vvife. Ow. 83. 

So an avowry for rent ol’ land, which the husband has in right of his 
wife, incurred during the coverture, ought to be by the husband and 
wife. 1 Rol. 318. 1. 30. 347. 1. 51. Vide Win. Ent. 952. 

Or it may be by the husband alone. Semb. 1 Rol. 318. 1. 35. B. 

2 Cro. 442. Per Twisd. I Mod. 273. Clift. Ent. 643, 4. Vide 
2 Bro. Ent. 244. 

So covenant against a lessee for years, for not repairing during the 
coverture, where tlie reversion is granted to husband and wife, may be 
by the husband alone. R. 2 Cro. 399. 3 Bui. 164. 1 Rol. 360. 

Or by the husband ajui wife. 2 Cro. 399. 3 Bui. 164. 

So an action gjion tlie case against a lessee for years, for burning liis 
house, where the husband has it for tlic life of his wife, may be by the 
husband alone. Dub. Cro. El, 461, 2. 

Or by the husband and wife. 

So an action upon the case for cutting down trees, the lops of which 
were reserved to the wife for her life, may be by the husband alone. 
Semb. Cro. Car. 438. Vide infra. 

Or by the husband and wife. R. Cro. Car. 438. 

So in debt upon the st. 2 Ed. 6. 13. for not setting out tithes upon 
the land, which the husband has in right of his wife, they may join. 
R. Cro. El. 608. 613. R. 1 Jon. 325. R. Mo. 912. 

Or the husband alone may sue. Jenk. 

9 So 
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So in action for a tort which prejudices a remedy by husband and 
wife, the husband may sue alone, or they may join ; as, in rescous for a 
distress of a rent-charge due before the coverture, the husband alone 
may sue ; for it is a wrong to him. R. Cro. El. 459. Mo. 422. 

.Or they may join. R. Cro. El. 459. Mo. 422. 

So ill an action for champerty or maintenance in a suit against the 
husband and wife, the husband alone shall sue. 2 Inst. 563. 

Or they may join. 2 Inst., 563. 

So, in a (tecies tantum for embracery in an assise against husband and 
wife. 1 Rol. 447. 1- 42. 

So there nuiy be a scire facias by the husband alone, upon a judgment 
for damages by the husband and wife. 3 Lev. 403. 

So, if tlie cause of action b(? only commenced before coverture, and 
completed atierwards, the husband alone may sue, or the husband and 
wife may join ; as, in trover, where the goods were lost before mar- 
riage, and the conversion w^as after, they may join. 1 Sid. 172. 

1 Vent. 261. 2 Lev. 107- 

Or the husband may sue alone. Per Hale, 1 Vent. 261. 2 Lev. 107. 
Per two J. 1 Sid. 172. 

So, if a woman lease for years, rendering rent, and afterwards marry, 
the husband and wife may sue for rent due after the coverture; or the 
husband alone shall have debt for it. Pal. 207. 

So where the wife is the meritorious cause of action, the liushand 
alone may sue, or the husband and wife may join, though damages only 
arc recovered ; as, in assumpsit to the wife after coverture for a cure, the 
husband and wife may join. R. 2 Cro. 77. 205. 1 Sid. 25. R. 1 Sal. 

114. Per Dodr. 2 Rol. 250. 

Or the husband alone may sue. Semb. 2 Cro. 77. 205. Per Glin, 

2 Sid. 128. Vide ante, (W.) 

So upon a promise to ymy Hi. per annum io the husband and wife 
during coverture, tliey may join. 

Or the husband alone may sue. 

So upon a bond to the husband and wife after coverture, or to a 
feme covert by herself, they may Join. Lit. 13. Semb. 1 Ver. 396. 

Or the husband alone may sue. 2 Mod. 217. 1 Vcr. 396. Lit. 13. 
Vide ante, (W.) 

So, if there be an award to pay so much to the husband, and so 
much to his wife, they may join for the money awarded to the wife. 

Or the husband alone may sue. Lit. 13. 

So in an action lor a tort during the coverture, if it may be to the 
damage ol the wife, if she survive, as well as of the husbaiul, they may 
join, or the husband shall sue alone; as, in trespass for cutting down 
trees upon the land of the wife, the husband and wife may join. Vide 
supra. Vide 1 Rol. 348. 1. 18. 

Or the husband alone may sue. Adm. 2 Vent. 195. 

In an action upon the st. 5 R. 2. for entry into the wife’s land, they 
may join. 1 Rol. 348. 1.20. 

Or the husband alone may sue. 1 Rol. 347. 1.28. Vide ante, (W.) 

So ill an action upon the case for stopping a Way to the land of the 
wife, tlicy may join. R. Cro. Car. 419- 

Or for inclosing land in which the wife has a common. 

Or for not grinding at his wife’s mill. 


Or 
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Or in these cases of stopping the way, inclosing the common, or not 
grinding at the mill, the husband alone may sue. Vide ante, ( W.) 

So, in a clausum fregit upon the wife’s land, they may join. Dub* 
2 Vent. 195. 

Or the husband may sue alone. 2 Vent. 195. 

So for a wrong founded upon one entire record against both, they 
may join, or the husband alone shall sue ; as, in an action upon the case 
in nature of a conspiracy, for maliciously indicting husband and wife, 
they may join. Per Croke, Cro. Car. 553. Jon. 440. 

Or the husband alone shall have it. Semb. Cro. Car. 553. 

So for a malicious presentment in the spiritual court. Semb. 2 Cro. 
355. 

(Y) ectiontf 0^aU be againut bujtfbanb anb 

mm, (/) 

Actions real, for the land of the wife, ought to be against the hus- 
band and wife. 

So debt for rent upon a Icfise for life, or years, made to husband and 
wife, shall be against both. 1 Rol. 348. 1. 45. 50. 

So an action for a tort, done by the wife after marriage, shall be 
against husband and wife : as trover, upon a conversion by the act of 
the feme covert only. 1 Rol. 6. 1. 10. R. 1 Leo. 312. 

An action upon the case against husband and wife lies for retaining 
his servant; for the reception of another’s servant into their custody, 
is a tort. Semb. 2 Lev. 63. 

So an action, which charges the husband for an act of Iiis wife, done 
Iwforc coverture, shall l>o against botli: as, trover, upon a conversion 
by the wife belc)re marriage. Co. L. 351. b. 

Or, detinue for goods taken by tlic wife before the coverture. Co. 
L. 351. b. 


(/) 1. ihehwbfmd must be joined, — A married woman cannot be sued with- 

out her husband, even in the character of agent or executrix ; and even when sued as 
a sole trader in the courts of the cit}' of London. — 2. Unless the coverture is sus- 
pended.— 3. When the uife mmt be Joined , — In 6ui|ig for causes imposed upon the 
wife in her own right, whilst single, she must invariably be joined. — 4. In suits or 
liabilities incurred during coverture by the wife alone, and in her own right, she must 
be joined. — 5. Hence she must be sued jointly with her husband on her covenant in 
a fine levied of her land, — 6. And for beating or slandering another. — 7. In suing 
on liabilities incurred by the husband and wife, she must be joined, or the husband 
may be sued alone, according as the joinder of a common person in her situation 
would be required or might be dispensed with. — 8. Hence she may be sued with her 
husband for a joint battery by both, or he may be sued alone. — 9. She must perhaps 
be sued with him on a covenant in a lease made by or to them jointly, or to or by 
herself whilst single. — 10. And the same may be said in suing for arrears of rent re- 
served thereon. — 11. Or for wasting the tenement. — 12. So they must be sued 
together on a judgment recovered against them. — 1.3. For causes in atieno jure 
the wife must be joined as a co-defendant in a suit for these, since she alone represeuU 
the estate from which they are due. — 14, Wk^ the wife ma^ bo Joinedjor the husband 
be sued atone. — Vide supra, and note that she may be sued for harliouring the servant 
of another. 2 Lev. 63. — 15. When the husband must be sued alone. — If the wife 
has joined with her husband in a simple contract or deed not annexed to real property, 
he alone must be sued for non-performance. — 16. He alone too can be sued as pernor 
of the profits for the arrears of a rent-charge or seek, imposed, upon the wife’s land. 

So, 
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So, debt for rent, upon a lease at will to the wife dum sola* Co. L. 
55. b. 

Or, upon a lease for years, where the rent incurred before coverture. 
Mod. Ini. 162. 175. 

But an action tor a tort, done by the husband and wife jointly, shall 
bt against the husband alone ; for the whole shall be intended to be the 
act of the husband : as, trover of goods, and conversion to their use. 
R. 1 Rol. 348. 1. 37. R. Pal. 343. Vide in Pleader, (2 A 2.) 

So an action upon an assumpsit by husband and wife, against both, is 
bad ; for quoad the wife, the promise is void. Pal. 313. 

Though it be for vestments bought by the wife. R. 4 Leo. 42. 

So debt lies against the husband alone, for rent incurred during the 
coverture, upon a lease to the wife dum sola. Tho. Ent. 117. 

Or, upon a lease which the wife has as executrix, or administratrix. 
Tho. Ent. 117. 

If an action be brought by or against husband and wife, where it 
ought to be by or against the husband alone, it will be error ; or it 
may be moved in arrest of judgment. 

So, if it be by husband and wife, for a matter in which they ought to 
join, and also for a matter for which the husband ought to sue alone. 
Vide Action, (G.) 

So, if it be against husband and wife, for a battery by both, and the 
husband is found not guilty, the action fails ; for the husband ought to 
be joined only for conformity. R. Yel. lOG. R. C^ont 1 Vent. 93. 
R. acc. 1 Brownl. 209. 

But, if there be an action by husband and wife, for a battery of both, 
(which would be bad, for the wife cannot join for the battery of her 
husband,) and as to the husband, the defendant is fouml not guilty, it 
will be good. Per Bridg. Hard. 166. R. 2 Vent. 29. 2 Cro. 665. 
Vide Action, (G.) 

So, if the damages are found several for the battery of the husband, 
and for the battery of the wife, and the husband release the damages for 
his own battery. R. 1 Vent. 328. 

So, if there be an action by husband and wife for a battery of the 
wife, and taking the vestments or goods of the husband with her, and 
the defendant is found not guilty of taking the goods. Cent. 1 Lev. 3. 
Vide Action, (G.) 

(Z) (DUtiat actioniei t{)e (juisbanti aball liabe bg biier 

jBiurbtbtng, 

If a feme covert die, and the husband survive, he shall have an ac- 
tion for any thing incurred during the coverture; as, the husband 
shall have debt after his wdfe’s death, for rent incurr^ to the wife 
during coverture. 1 Rol. 352. 1. 5. 

So, if the wife had a manor, the husband, after her death, shall have 
debt for a relief, which fell during the coverture. 1 Rol. 352. 1. 11. 

So he shall a ravishment, or an ejectment of a ward, of which 
he was ousted in the life of his wife. 1 Rol. 352. 1. 8. 

So, if the wife has judgment dum sola, and thereupon the husband 
and wife sue out a scire facias and have judgment but before exe- 
cution 
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cation the wife dies, the husband, wlio survives, shall have a scire 
facias upon it. R. 1 Sal. 116, Skin. 682. 

So the husband alone may have debt upon it. 3 Mod. 189. 

So, by the st. 32 H. 8. if the wife has a rent-charge for life, 
which is in arrear before, and after the coverture, the husband sur- 
viving shall have debt for all the arrears. R. 1 And. 47. , 

But, if husband and wife recover a judgment in debt, in right 
of the wife, as executrix to A. and the wife dies; the husband shall 
not have execution upon this judgment, though he be privy ; for the 
debt belongs to the succeeding executor or administrator of A. R. 
1 Rol. 889. 1. 10. 

(2 A.) (HUjat tbe toife, if tfbe 0urtiit)cs. 

So, if husband and wife recover in a real action, in right of the 
wife, and the husband dies, the wife shall have execution, and not 
the executor of the husband. 

So, if tliey recover in a quare impedity and the husband dies, the 
wife shall have the writ to the bishop, and execution for the da- 
mages. 1 llol. 889. 1. 50. 

So, in an assise, or other real action, if the husband and wife re- 
cover, and the husband dies; the wife shall have execution for the 
damages, as well as for the land. 1 Rol, 889. I. ult, 890. 1. 3. 

So, after a judgment by husband and wife, if the husbmul dies, the 
wife shall have an attaint. 1 Rol. 889. 1. 45. 

And if she recovers, she shall have execution, though the damages 
were paid by the husband, 1 Rol. 889. 1. 45. 

So the wife surviving, shall have trespass, for a trespass upon her 
land during the coverture. R. Pal. 313. 

Or, for a trespass, part in the life of the husband, part afterwards. 
R. Pal. 313. 

(2 B.) acttoniei 0l)an be agatn0t t|)e bU0bant), if 

be 0urbibe0. 

If a woman, lessee for life, takes husband, and dies, the husband 
shall be charged for rent incurred during the coverture ; for he takes, 
the profits of the land, out of which the rent issues. 1 Rol. 351. 
1. 35. 

So, for rent incurred during the coverture, upon a lease for years. 
R. Ray. 6. 1 Lev. 25. 

So, if the husband, after the death of his wife, undertakes to pay 
for goods sold to her as a feme sole trader, he shall be charged; for he 
is entitled to administration to her. R. Cont. Sho. 184 

So, if the husband and wife, upon payment of a sum in gross, 
undertake to discharge an annuity to the wife, and the wife die, an 
assumpsit lies upon this promise against the husband surviving. R. 
Pal. 312, 313. 

If there be judgment against husband and wiib upon a bond of the 
wife, who dies before execution; the husband shall be charged. Agr. 

J Sid. 337. Lut, 67L 

So, 
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So, if there be judgment against an husband and wife executrix, or 
administratrix, upon a devastavit during the coverture, and the wife 
dies, the husband shall be charged. Cro- Car. 519. R. 1 Sid. 337. 

If there be judgment against the wife dum sola, and a scire facias 
upon it against husband and wife, and judgment, but before execution 
dig wife dies, yet i scire facias afterwards lies aguinst tiic luisband who 
survives. R. 3 Mod. J86. J Sal. 116. Lut. 671. Carth. 30. 

(2 c.) mm not 

But tlie Imsband shall not be charged after the death of his wife, for 
a debt due from the wife belbre coverture (^0 5 for it was only in action. 

1 Rol. 351. 1.40. (//) 

So,, though there w'^as judgment against a woman dim sola^ who after- 
wrards lakes Imsband, and dies, the husband shall not be charged upon 
this Judgment. Agr. 3 Mod. 186. 

So, if there be judgment against an husband and wife, as executrix, 
ut de bo?ns iestatoris^ and upon a fieri facias thereupon, the sheriff re- 
turns a devastamt^ and tlio wife dies before judgment against them dc 
bojiis propriis, the husband shall not be charged. Dub. 1 Rol. 351. 
1. ult. Semb. 3 Mod. 1 89. 

So, if a feme executrix, or administratrix, takes husband, and they 
commit a devastavit^ but the wife dies belbre judgment against them, 
the husband sliall not be charged. Cro. Car. 519. 2 Ver, 118. Vide 

Chancery, (2 M 8.) 

So, if the husband of a lessee Ibr life does waste, and the wife dies 
before a recovery against them, the husband shall not be cliarged. 1 
Rol. 351. I. 41. D. Lut, 674. 

So, if tliere be judgment against husband and wife as executrix, and 
the wife dies, debt does not lie against the liusbuiid upon a suggestion, 
that he converted the goods of the testator to his own proper use. R. 
Lut. 674. 

So, if there be a decree in ecjuity against an husband and w ife exe- 
cutrix, to be paid out of the assets ol’ the testator, and the wife dies, 
there shall be no execution against tht' husband, without reviving 
against the administrator de bonis no7i, 2 Vcr. 195. 

(2 D.) pieaOing bp buabano anD tutfe. 

How husband and wife ought to plead in an action by, or against 
them. Vide in Pleader. (2 A 1, &c.) 

If husband and wife are seized, they ought to plead, tliat they are both 
seised injure uxorisy and not, that the liiisband is seised. (?) Vide 
Pleader, (2 A. 1.) 


(g) But the wife, if she survive, may, 1 Camp. 1 89. 

[k) 1 . Nor where a woman indebted dum sola marries, and brings a portion to her 
husband, and dies, will equit 3 ^ help the creditor against the husband to the value of 
what he received with her. 3 P, Wms. 409. C. T, T. 1 73, si Jiq. Ca. Abr. 134. pi. 5. 
— 2. Though her outstanding choscs in action will be assets. 3P. Wms. 411.— 
3. Unless they were expressly secured to the husband by settlement made on adequate 
consideration. 9 Ves. 87. 

In covenant by the husband of tenant In fee, he must declare on a seisin in their 
demesne as of fee in hixnself and his wdfe. in right ot Ids ^vife Uoiigl 32*^ 

^i)in 
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Isniimcobcttutrtf^K bcpieatie) in atetcmiu. Vide Abatbkenv, (E 6. 11. 
— F2.7.) 

9« to 0 uit 0 > snb o^er matterein equite. Vide Chakceby, (2 M 1» &c. — 
3 Z 1, &c.} 

9piiniance in action* againKt buolNuA ant Inife. Vide Plbabeb, (B 4). 
Seteifit of i|r Mfr,inbcCBuIt of t|rr ^eianb. Vide RscEin, (A 3.— 'B 1.) 
Vide also Bankrupt, (D 7. 11.) 


BARRETRY. 

(A) 'Barretor } tofio 0l)an be. p. 256. 

(B) ®ai)o not. p. 256. 

(C) anOictment for Barcettp. p. 256. 

(A) Barretor ; tobo aball be. 

A common: barretor is a common quarreHcr in his own cause. R. 
0 Co. 56. b. 

Soj a common exciter or maintainor of quarrels, or suits in courts. 
Co. L. 368. a. 

Whether they are courts of record or not of record. Co. L. 368. a. 
Or in the country ; as if he move, or maintain jrifrays, 8cc. in his own 
cause, or between others. Co. L. 368. a. R. 8 Co. 36. b. 

If by fiwee or craft he gain the possession of the lands or goods in 
controversy. R. 8 Go. 36. b. Co. L. 368. a. 

If he maliciously purchase a supplicavit for the peace, to enforce 
a composition. 8 Co. 37. b. 

If he invent or disperse felae rumours^ whereby discord! arises. R. 
8 Co. 36. b. Co. L. 368. b. 

If a man commit common barretry^ he shall not be excused*, because 
he is a common solicitor. R. 1 Rol. 355. 1. 25. 

Or that he is a counsellor at law. 3 Mod. 98. 

(B> (Ellbo not. 

But it will not be barretry, if a man prosecutes an infinite number of 
his own suits against others ; for, if he has no cause of action,, he shall 
pay costs. R. 1 Rol. 355. 1. 20. 

So it is not barretry, if a man solicit suits without cause, if he did 
not know, that there was no cause of action. Per C. J. 3 Mod. 97. 

If he spends money in the lawful suits of another. 3 MocL. 98. 

(C) Jfnbtctnitnt fbr bacceteg. 

By the st. 34 Ed. 3. 1. and 2 R. 2. 7. justices of peace have antho- 
to restrain barretors. Vide Justices of Peace, (B29;) 


And 
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And that, without any special commission of oyer and ternnnci-. li. 
2 Cro. 32. Yel. 46. 

And therefore an indictment for barretry will be good, coram jusiict- 
arios ad 'pacein^ without saying, nccnon divey'sas fdotiias audimd% &c. 
R. 2 Cro. 32. Yel. 46. K. cont. 2 Rol. 151. 

§0 an indietment contra formam statute though the statute of 34 
Ed. 3. does not make the offence, but directs the punishment. R. Cro. 
El. 148. R. Cro. Car. 340. 

The indictment shall say, communis barrectator, 1 Sid. 282. 

For communis vkinotnm oppressor is not good. R. 1 Sid. 282. R. 
1 Lev. 299. 

Nor communis deceptor. R. Mod. Ca. 311. 

So it must shew the place where he was a barretor. R. Lat. 194. R. 
Pal. 450. 

But the indictment need not shew in what instances (g) he is a barreto)-. 
R. 2 Cro. 527. 

Vide Maintenance. 


BASTARD. 

(A) JSHfiO Sljall lie. p. 257. 

(B) ento not. p. 259. 

(C) CfiC Intit de ventre inspiciendo. p. <260. 

(D) 3580101115. 

(D 1). When it shall be pleaded, p. 260. 

(D %) How tried, p. 260. 

(£) CiUlien 8 bootatO 0 baa tabe on e0tate, onb toben 
not. p. 262 . 

(F) (BUben tbe po00e00ion of tbe ba0tarb eigne binb0 

tbo mulier. p. 263. 

(G) m^tn a baatatb oball be maintaineb. 

(G 1.) By the parish, p. 264'. 

(G 2.) By order of justices of peace, p. 265. 

(G 3.) What shall be a good order, p. 266. 

(A) (mbo 0|)aU be. 

A bastard is every one bom out of lawful matrimony. Co. L. 244. a. 
Though matrimony be afterwards solemnized between the parties; 

Though a genoral indictment for barretry is good, yet the proserotor must give 
the defendant notice, before trial, of the particular instancy meant to be proved; so 
that the inconvciuence of a general charge is obviated. 1 T. B. 7S4. 

Vot. II. S for 



«58 


BASTARD. 


for in such case he is a bastard by the common law^ though he be a 
mulier by the civil law. 1 Rol. 357- 1. 4-7. 50. 359. 1. 30. 37. 

So, if a man marry a second wife, the first being alive, the issue be- 
tween them will be bastards; because the second marriage is void. 
1 Rol. 357. 1. 40. 

So, if a man marry, and be afterwards divorced d vinculo^ the issue 
between them born before or after the divorce, will be bastards. 1 rfol. 
359. 1. 35. 360. G. Vide Baron and Feme, (C 1, &c.) 

So, if a man marry, who has an apparent impossibility of procreation, 
and his wife have a child, it will be a bastard ; as, if the husband was an 
eunuch. 1 Rol. 358. 1. 5- 

If the husband was but seven or eight years old. Co. L. 244. a. 
1 Rol. 359. 1. 1 to 10. - 

If the husband was not (A) within the four seas for such time {i) as 
that it may be his issue. 1 Rol. 358. 1.40 to 50. Sal. 122. R. Sal. 484. 
5 Mod. 420. 

So, if the husband and wife are divorced a menm Sf thoro^ and the 
wife, during the separation, has a child, it will be a bastard, unless mu- 
tual access {k) be proved (/) ; for obedience to die sentence shall be in- 
tended. R. 1 Sal. 123. 

So, if there be a separation by consent, and the jury find, that there 
was no access between the husband and wife, the issue born will be a 
bastard, though jmma facie access shall be intended, ’till the contrary 
be found by verdict. 1 Sal. 123. 

So, if a child be born so long after the death of the husband, that it 
cannot be his issue, it will be a bastard. 1 Rol. 356. 1. 10 . 40. Vide 
post, (B.) 


(// Vide infra. (B.) 

(i) If the husband be proved beyond seas until within a fortnight of his wife’s de- 
livery, the child is a bastard ; absence during the entire period of pregnancy being im- 
material, where the circumstances of the case demonstrate a natural impossibility that 
the husband can be the father, h East, 19.7. V2 East, 550. 

(Je) I . The child of a married woman may he proved a bastard by other evidence 
than that of the husband’s non-access. 4 T. R. 356, — 2, And even where access 
must be presumed, yet legitimacy is not therefore necessary to be inferred, since evi- 
dence may be given of the husband’s inability to beget children. Stra. 940. — 3, Where 
however it is found that the husband had no access, there is no presumption of legi- 
timacy. Str. 51. — 4. So proof of non-access until such a time before the birth as that 
in the ordinary course of nature the father could not have begot the child, is sufficient* 
8 East, 193. — 5, And evidence that the husband abandoned his wife, that she went 
to live with another man, whose name she took, as did the child likewise, was held 
presumptive proof of non*acccss, though it was not shewn where the husband was all 
the time. 4 T. K. 356. 

(/) 1. The sole evidence of the mother, a married woman, shall not be received to 
bastardize her child. B. R. H. 79. l Wils. 340. — 2. But she may prove the criminal 
communication ; and if the want of access is proved by other witnesses, that will be 
sufficient. Ibid. 


(B) CUto 
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(B) ©Hfto not. 

Buti generally, a child bom within matrimony (m), is not a bastard, 
if the husband was within the four seas. Co. L. 244'. a. (;^) 

though it was born within a week, or a day after marriage. Co. L. 
244. a. 1 RoI.358. 1. 10. 359. 1.45. 

Though the wife was big with child by A. and marries B. and then 
the child is bom. 1 Rol. 358. 1. 20. 

Though the wife elope, and cohabit with a stranger in adultery, if 
her husband be within the four seas. 1 Rol. 358. 1. 25. 30. 359. 

1. 52. 

ITiough the wife cohabit in another country, and there take a second 
husband, and have a child by him, it is not a bastard, but it shall be 
the child of the first husband by intendment of law. 1 Rol. 358. 1. 35- 

Though the wife was precontracted, or within the degrees of con- 
sanguinity or affinity, if she be not afterwards divorced. 1 Rol. 357- 
1. 42. 45. 

And after the death of the parties (o), the marriage cannot bedrawn 
in question to bastardise the issue. 1 Rol. 360. H. Vide Baron and 
Feme, (C 6.) 

So, if a man have a child by a second wife, though he was divorced 
from his first for impotence, the child shall not be a bastard ; for he 
may be habilis inlidbilk diversis temporibus. Vide Baron and 

Feme, (C 3.) . » nyr 

Though the divorce was propter perpetmm impotenUanu K. Mo. 
227. unless the divorce be annulled by sentence in the life of the par- 
ties. 1 And, 185. 2 Leo. 169. 

So a posthumous child shall not be a bastard, if he be born within 
40 weeks after the death of the husband, Co, L. 123. b. Pal. 9. 
Godb. 281. 

So, if it be born within a few days after the 40 weeks, if it can be 
proved, by circumstances, to be the issue of the husband ; for the law 
does not appoint any certain time for the birth of a child. R. 1 Rol. 
356. 1. 10. 2 Cro. 541. Pal. 9. (p) 

So if the wife marry a second husband, presently after the death of 
her first, it may be the child of the one, or the other, according to the 
circumstances of the case. Co. L. 8. 1 Rol. 357. 1- 30. Pal. 10. 

If born above 40 weeks after the death ot the first husband, it shall 
be the child of the second husband. Pal. 10. 


(»i) During the lives of husband and wife, be they never so old, the law will pre- 
sume the possibility of issue; and by the same reason, posthumous issue. 2 M.& 

^ (n) But now the rule is settled, that if it be shewn that there has been no access, 
the issue are bastards, though the husband was within the four seas. Str. 925. 1070. 
B. R.H. 379. isVes. 58. 

(o) 1. General declarations, or the answer of a parent in chancery, arc good evidence, 
after the parent’s death, to prove that a child was born before marriage, but not to 
prove that a child born in wedlock is a bastard. Cowp. 591. — 2. And the ekamina* 
tion of a single woman before a magistrate, under 6 Geo. 2. c. 31. will be evidence, 
after the woman’s death, against the reputed father, on bis appearance at the session 
to abide the order of the court, according to his recognizance. 5 T. R. 373. 
p) Vide Cq. Litt. 123, b. n. ^ 
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If within seven months after the death of the first husband^ it shall 
be the child of the first husband. 

(C) Clje mtit de ventre inspiciendo. 

If there be a ({uestion, whether a woman be enseint at the death of 
her husband, the true heir, to whom the land descends, may have a 
writ dc ventre ifispiciendo. Reg. 227. a. Co. L. 8. b. 

And to obtain it, he shall make a suggestion in chancery. Mo. 523. 

The writ commands the sheriff to impannel a jury of women, to 
search whetlier she be enseint. Mo. 523. Cro. El. 566. Reg. 227. a. 

If the twelve women give a verdict, and return, that the women is 
enseint^ another writ shall go, commanding, that she be safely kept, 
&c. and duly inspected by the women, who must be present at her 
delivery. Cro. El. 566. 

But an heir apparent slmll not have a writ de ventre inspiciendo. 
Co. L. 8. b. 

And if the woman marry after the death of her husband, she shall 
not be taken out of the custody of the second husband, if he gives a 
recognizance, that he shall not be removed, and that some of the wo- 
men shall daily inspect her. 2 Cro. 686. 

(D) 'Ba^tarDg. 

(D. 1.) When it shall be pleaded. 

In a real action, where the demandant makes title as heir ; as, in 
aiely cosinage^ the tenant may plead, that the demandant is a 
bastard, generally. Rast. 29. b. 

So in a writ of entry. Rast. 279. b. 

So he may say, tliat such a one, through whom the demandant claims, 
is a bastard. Rast. 105. a. 

So where the defendant makes title as heir, the plaintiff may, by his 
replication, say, that the defendant is a bastard. Rast. 314. b. 315. a. 

So the defendant may plead bastardy specially ; as, that he was born 
before espousals, and so a bastard. 2 Rol. 586. 1. 20. 

Or, that he was born of a second wife, living the first. 2 Rol. 
586. 1. 8. 

So that there was a divorce d vinculoy and so he is a bastard. 
2 Rol. 586. 1. 37. 

To bastardy pleaded, tlie plaintiff may reply, that he is legitimate, 
and n^t a bastard. Rast. 29. b. 

(D 2.) How tried. 

Special bastardy shall be tried by the country. 2 Rol. 584. 1. 35. 
586. 1. 7. 20. 3 Leo. 11. 

So, general bastardy, where it is not directly in issue. 2 Rol. 584. 
1. 31. 35. 37. Vide Certificate, (A 2.) 

Or if it be alleged in a dead person, or a stranger to the action ; 
for it is not reasonable, that a man, not a party, should be concluded 
by a peremptory trial. 2 Rol. 584, 1. 25. 30. 3 Leo. 11. 

So, 
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So if it be alleged in an infant plaintifi, or defendant. 2 Rol. 584*. 
I. 38. 47. 586. 1. 40. 

If it be pleaded in abatement. 2 Rol. 588. 1. 12. 

So in an action for slandering him with the name of bastard, if the 
deMidant justifies, it shall be tried by the country. 2 Rol. 586. 
1. 25. Hob. 179. 

But regularly, general bastardy shall be tried by the certificate of 
the ordinary. 2 Rbl. 586. 1. 5. 12. 1 Rol. 361. 1. 30. Vide Cer- 

tificate, (A 1.) 

In a personal plea, as well as in a real. 2 Rol. 586. 1. 30. 1 Rol. 

361. 1. 45. 

If issue be joined upon bastardy, before a writ to the bishop for 
trial, proclamation shall be made in the same court. 1 Rol. 361. 
1. 35. Rast. 29. b. By the stat. 9 H. 6. 11. 

And afterwards the issue shall be certified into the chancery, where 
proclamation shall be made once in every month ibr three months, 
whereby all persons may have notice to attend the bishop. By the st. 
H. 6. 11. Rast 29. b. 1 Rol. 361. 1. 35. 

And by the same statute, the chancellor shall certify the same court 
of such proclamations in chanceiy made, and thereupon a proclamation 
sliall be made dc novo in the same court. Hast. 29. b. i Rol. 361.1. 39. 

And then a writ shall be directed to the bishop to certify bastard, 
or not. 1 Rol. 361. 1. 31. Hast. 105. b. 

The bishop cannot make a certificate of bastardy, but upon the king’s 
writ to him directed. 1 Rol. 361. 1. 31. Vide Certificate, (A 5.) 
And upon issue joined, and transmitted to him. 1 Rol. 361. 1. 41. 
The bishop returns the writ with his certificate. 2 Rol. 592. I. 20. 
Rast. 105. b. 

Tlie certificate ought to be positive. Vide Pleader, (2 Y 10.) 

Yet, if he certifies, that he is a ha’sXm'A, prout j)er inqxiisiiionem nohis 
constat y it is sufficient. 2 Rol. 591. 1. 47. Rast. 105. b. 

That he was born in lawful espousals; though he docs not say 
expressly, that he was a mulicr, 2 Rol. 591. 1. 30. 40. 

So, if he says, that he was a bastard ; though he afterwards adds 
matter, which shews him to be a mulier. 11. 2 Rol. 592. 1. 35. 

The certificate must be under the seal of the ordinary, and not of his 
commissary. 1 Rol. 361. 1.52. 

And if it be in vacation, under the seal of the guardian of the spiri- 
tualties. 2 Rol. 592. 1. 22. 

And the guardian cannot delegate the authority to another. R. 
2 Rol. 592. 1. 25. 

The certificate of the ordinary, in case of bastardy, is final. 1 Rol. 

362. M. 

And if the ordinary certify a man, who is a party to the issue to be a 
bastard, and there be judgment given upon it, it shall be peremptory to 
him for ever. 1 Rol. 362. 1. 20. 

And he can never have a writ to certify it again. 

Though it be in a personal, as well as in a real action. 1 Rol. 362. 
1. 25. 

But a certificate, that he is a muliery is not peremptory ; for he may 
be a bastard by the common l:iw, though he be a mulier by the civil 
law. 1 Rol. 362. 1. 5. 
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So, if he be certified to be a bastard, it is not peremptory, unless 
judgment be afterwards given; 1 RoL 362. 1. 33. 

Or, if the plaintiff afterwards be nonsuited. 1 Rol. 362. 1. 35. 

Otherwise, if the writ abates by the death of him who is found 
bastard. 1 Rol. 362. 1. 38. ^ 

So, if a stranger be found a bastard by the country, it is not peremp- 
tory. 1 Rol. 362. 1. 13. 

Bastardy may be tried by the country, after the death of the bastard. 

So, after the death of the father and mother, though they cohabited 
as husband and wife in their life-time ; for the rule, that none shall be 
bastardised after his death, extends only to the case of bastard eigne et 
midier puisne. R. 1 Sal. 120. 3 Lev. 410. 

(£) CUben a Da0tatt) 0f)aU tafie an estate, anD toten 

not 

A bastard is mdlius Jllius- Co. L. 123. a. (j) 

And therefore, if land be limited to the use of a man for life, and 
afterwards to the eldest son (r) of B. A bastard of B., tliough he be 
the eldest son, shall not take the remainder. Vide Co. L. 3. b. 

So, if it be limited to the eldest issue of B. upon the body of C- 
begotten. Co. L. 3. b. 2 Rol. 44. 1. 5. 

Or, to the eldest issue male of B. upon the body of C., be it legiti- 
mate or illegitimate. Co. L. 3. b. 

Or, to the eldest issue male of B. upon the body of C., legitimate or 
illegitimate, so that it be reputed the eldest issue of B. upon the body of 
C.,for he cannot have a name by reputation at his birth ; and if he does 
not take it at his birth, he never shall take it; and tlierefore, a bastard 
cannot take a remainder, limited before his birth. Co. L. 3. b. Cro. 
£1. 510. cont. in the same case, 2 Rol. 43. 1. 45. Mo. 430. {$) 

Though B. and C. Intermarry after the bastard born, whereby he is 
a mulier by the civil law. Co. L. 3. b. 

So, if there be a grant to A. the son of B., and A. is a bastard, it will 
be void. 2 Rol. 43. L 40. 

So a bastard shall never take by descent. Vide Descent, (C 12.) 

So, if a man covenant to stand seized to the use of his bastard son, 
it will be void, without an express consideration; for the bastard is 
not his son, but a stranger. R. Dy. 374. b. Co. L. 123. a. 2 Rol. 785. 
1. 25. 

Though it says, in consideration of love to B. his reputed son. 
R. 2 Rol. 785. 1. 30. 

So, if the father had conveyed lauds in chivalry to his bastard, it 
was not void for the third part, within the statute 32 H. 8. 1. for a 


( 9 ) But this rale holds only with respect to inheritance. In all other respects the 
relation of oarent and child subsists between him and his parents ; therefore bastards 
are within tne marriage act, as well because the policy of the act requires that they 
should be, as upon this account. I T. K. 96. Dough 548. 

(r) The word chUdren, legally construed, is confined to legitimate children. 
7 V^CS. 458. 

(«) Vide Co. Litt. ”, b. n. 


bastard 
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bastard is not the son or child of any one, R. Dy. 296. b. 313. b. 
34‘5. a. Co. L. 123. b. 78. a. (t) 

But when {u) a bastard has obtained a name by reputation, he may 
take, by purchase, an estate granted to him by his name of reputation. 
Coi L. 3. b. (j7) 

And therefore, if an estate be granted, or a remainder limited to the 
son or issue of A., the bastard shall take, when he is reputed by such 
name. Co. L. 3. b. 2Rol. 44*. 1. 5. 10. Adm. 1 Sid. 194. 

So, if the mother devise goods to all her children, a bastard child 
shall take. Mo. 10. 

So, if the father do so; for he may take by devise, though not by 
grant. Q. Mo. 10. 

A bastard may purchase to him and his heirs generally, though he 
can have no heir, but the issue of his body. Co. L. 3 b. 

(F) (Kdljen tlje poiefiefeiBijedon of tbe baototb eigne binbis 

tljC mulier. 

So, if a bastard cigne^ who is a midier by the spiritual law, enters after 
the death of his father, and continues in possession for his whole life, 
without interruption, and dies seized, and his son enters ; by such de- 
scent the mulier 'puisne shall be bound for ever. Co. L. 244. 

So, if the mulier enter upon the bastard, who afterwards recovers 
against iho mulier in an assise, and dies seized ; for by the recovery the 
interruption was voided. Co. L. 245. b. 

So, if the bastard die seized, and the mulier jniisnc enter before the 
heir of the bastard; for the descent binds him, not the entry of the heir. 
Co. L. 244. a. 

If the bastard die seized, and his wife is afterwards endowed. Co. 
L. 244. a. 

So, if the bastard eigne enter into religion. Co. L. 244. a. 

Though the descent was of services, reversion, 3cc. Co. L. 244- a. 
Though the mulier was ^ feme covert, Co. 1^. 244. a. 

Though the mulier puisne was an infant at the time of the descent. 
Co. L. 244. a. Dub. PI. Com. 372. a. 

Or die, his wife 2)rivcment enseint^ and then the bastard dies seized. 
Co. L. 244. a. 

So, if the bastard eigne and mtdier puisne enter as parceners, and the 
bastard sister dies seized. Co. L. 244. a. 

But if a bastard, who is not a mtdier by the spiritual law, enter, 
his • dying seized, and a descent, do not bind the mulier puisne, Co. L. 
244. b. 


(/) wlicthcr under a provision, if the party should have mi illegitiniate son 

generally for such son, one in existence at the time may take. 9 Vea. ."57. 

(«j 1. But not before. 1 V. Sc. B. 4.52. — 2. Which is the reason why a natural son 
cannot take by u prospective bequest made before its birth. 17 Ves. 531. 18 Ves. 2SS. 
— And under a bequest to “ such child or children, if more tlian one, as A. may 
happen to be pregnant with by me,” a natural child, of which, she was then pregnanr, 
cannot take. 17 Ves. 528. — 4. Though a bequest to the natural child of which a 
woman w.as enseint, without reference to any person as the father, would probably be 
good, having no uncertainty. Ibid. 

(^r) 1 Vcs.& Bea. 4C6. 

S 4 So, 
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So, if the king seizes for a contempt of the father, or upon an office 
which finds the 7nulier heir. Co. L. 245. b. 

So, if the raulier puisne enter upon the bastard, though he afterwards 
re-enter by disseizin, and die seized. Co. L. 245. a. 

So, if tlie guardian of the mulier^ or any by his command enter. 
Co. L. 245. a. 

So, if the bastard die, his wife privement enseint^ and the mulicr 
puisne enter before the birth of the child. Co. L. 244. a. 

So, if the bastard die without issue, and the lord by escheat enters ; 
for there must be a descent. Co. L. 244. a. 

So a.n entry by the bastard eigncj a dying seized, and a descent of 
an estate tail, do not bind the mxdier puisne* Co. L. 243. b« 

(G) a baatatt) abaU tz matntaineD. 

(G 1.) By the parish. 

By the St. 18 El. 3. (j/) two justices of the peace (one quorum) next 
to the parish church where a bastard is born, shall take order for the 
punishment of the mother (who, by tlie st. 7 Jac. 4. if the bastard may 
be chargeable, &c. shall be sent for a year to the house of correc- 
tion (s), and for the second offence, till she finds sureties for her good 
behaviour) and of the reputed father (n), and for relief of the parish 
in part, or in all, and keeping of the bastard, by charging the mother 
or rcputeil father with a weekly payment, &c. 

Before this statute (and since (5), where there is no order (r) ofjus- 


Ci/) By 49 G. .3. c. G8. i>. 1. reputed father to bastards liable to all reasonable ex> 
pcnccs incident to the birth of such child, and for reasonable costs of apprehending 
and securing said father, and for costs of order of filiation, not exceeding 10/. 
Sect. 2 . ascertains duty of justice of peace in respect to apprehending, &c. persons 
sworn against by women likely to be delivered of bastards. — Sect. 3. enforces the main- 
tenance of bastards by reputed parents. — Sect. 4. ascertains cxpenccs and costs. — 
Sect. 5. gives appeal to quarter sessions. — Sect. 6. repeals so much of 6 0. 2. c. 31. 
ns authorizes the justice before whom the reputed father of a bastard child shall be 
brought, in cases where the woman has not been delivered, to commit him to the 
common gaol, or house of correction, unless he shall give security to indemnify the 
parish or place, or shall enter into a recognizance to appear at the next quarter or 
general sessions. — By s. 7. no appeal relating to bastardy without notice and re- 
cognizance. 

(z) But hotk justices must be present at the same time and place, when a woman is 
examined and committed for not filiating n child. 2 BI. Rep. 1017. 

(«) 1. Scmble, that the security to be taken by overseers in case of bastardy, if substan- 
tially such as the spirit of C G. 2. c. 31. s. l. vide infra (G 2.) requires, is sujQlicient. 
2 Smith, 246. 6 East, 110. — 2. Overseers, however, should proceed to take an in- 
demnit}^, in cases of bastardy, from the putative father, under 6 Geo. 2. c. 13. s. 1. and 
cannot commute the same for a specific sum. 2 Smith, 246. 6 East, 1 10. — 3. So, 
where a bond is extorted under this stat. it must, perhaps, pursue the form prescribed 
therein ; secus, where it is given as a voluntary bond, l M. & S. 310. — 4. A bond 
to provide for a child until it should be deemed capable of providing for itself, is suf- 
ficiently certain, l M. & S. 310. — S. The 54 G. 3. c. 170. s. 8. vests the legal interest 
in bastardy bonds in the overseers of the poor for the time being. — 6, The court 
will stiiy proceedings in an action on a bastardy bond, on payment of the penalty and 
costs. 4 Taunt. 489. 

{0\ By stat. 13 Geo. 3. c. 82. bastard born in lying-in hospital shall be maintained 
by the mother’s parish, which shall pay for removing mother and child thither, if within 
20 mile?. 

(c) Parish officers arc bound to provide for an illegitimate child without an order of 
jiblices. 1 II. B. 253, 



When a bastard shall be maintaimd. S65 

tices) tlie parish in which the bastard was born {d) witliout fraud {e) 
must maintain it till it gains a subsequent settlement. Per Jones, 

2 Bui. 349. Per two J. of assise, 2 Bui. 350. Acc. Mod. Ca. 213. 

But, if the inhabitants of B. remove a woman with child to the con- 
fiqps of T. where she has a bastard, T. shairnot maintain it, but B.; for 
it was a fraud in the iidiabitants of B. Per Jones, 2 Bui. 349. 

If a woman with child be sent by the parish of B. to an house of 
correction in T. and she is there delivered of a bastard, T. shall not 
maintain it, but B. 

So, if she be sent by order of two justices to T. as her last settlement, 
where she has a bastard, but the order, upon appeal to the quarter ses* 
sions, is reversed. R. 1 Sal. 121. 532. 

(G 2.) By order of justices of peace. 

By the st. 18 El. 3. an order for maintenance of a bastard {f)^ 
must be by two justices next to the parish church where it is born, 
{{[uorum uniis\ &c. 

By the st. 3 Car. 4. justices of peace, in the sessions, may do all that 
two justices could do by the st. 18 El. 3. 

And therefore now, the quarter sessions may make an original order, 
us well as upon im appeal from an order of two justices ; and in both 
cases the order of sessions is final. R. Cro. Car. 341. 350. 2 Bui. 355. 
Pridgeon. 2 Bui. 343. Cro. Car. 470. Jon. 330. (g) 

And it cannot be varied by the justices of assise, or other two justices 
of the pence, nor by B. R., unless where the order is not conformable to 
the statute. 11. Cro. Car. 471. Per Jones, 2 Bui. 355. 1 Vent. 310. 

By the st. 6 Geo. 2. 31. if a single woman be delivered, or declare 
herself with child of a bastard, likely to be chargeable to a parish, or 
any extra-parochial place; and on oath, in writing, before one or 
more justices of the county, or corjmration, charge any one of getting 
her with child, the justices, on application of any overseer (//), may 
grant a warrant against the person charged, and shall commit him to 
gaol, or the lioiise of correction, unless he give security to indemnify 
the parish, or a recognizance to abide the order of the next quarter, or 
general sessions. 


(d) 1. The bastard of a certificate person is settled where bom. Str. 1168. Bur. 
Set. Cii. 25. 187. 264. — "2, The mothtT of a bastard may retain it with her till the 
5we of seven years, though settled in a difierent parish, fciess. Ca. vol. 289. — 5. But 
the n.'irish in which it is settled must maintain it notwithstanding. Caldecot, 6'. 
Doug. 7. 

(c) If a woman with child of a bastard be removed, and privately return, the settle- 
ment of the bastard is where she was sent. Str. 476. 

(/) 1. The words in the 18 Eliz. c.3, of “ born out of lawful matrimony,” apply 
to the illegitimate child of a married as well os of a single woman. 8 East, 193. 4 M. 

559. — 2. But no order of filiation or for payment of the expciices can be made, 
unless the child be born alive. 14 East, 277. 

(g) 1. B. R. H. 79.501. Dough 652. — 2. But if there be an order of two justices 
already, the sessions have no jurisdiction, except upon appeal. Str. 507. 

{h) Where parishes are united under 22 Geo. 5. c. 85. the guardian thereby ap- 
pointed is substituted in the overseer’s place, and one who is de facto such, being so 
received and acknowledged by the parish, though not legally appointed, is competent 
to apply, in thiit character, to a magistrate to take the examination of a single woman 
pregnant with child, in order to filiate the bastai'd. 15 East, 55. 


Provided 
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Provided, if the woman die (/), marry, miscarry, or be not with 
child, or no order be made within six months after the delivery, &c« 
he shall be discharged, &c. 

Blit the quarter sessions may vacate an order of two justices upon 
an appeal, and afterwards make a new order, though not without 
vacating the former order of two justices. Per Kel. 1 Mod. 20. 
Sal. 475. 

So, after vacating the former order of two justices, or upon an origi- 
nal application to the quarter sessions, the court may refer the exami- 
nation of the matter to two justices, and after their report, make an 
order. R. 2 Bui. 343. Per Twisd. 1 Mod. 20. Com. 1 Vent. 48. 

So a person, charged by order of two justices, can never after- 
wards be charged, if that order be discharged by the quarter sessions. 
1 Vent. 48. 

The appeal must be at the next general session ; for if the order says, 
at the next general quarter session, it is bad ; for perhaps the next 
quarter session is not the next general session. 1 Sid. 3G3. K. Sal. 
480. 482. 

So, at the next general sessions for the same division. Per three J. 
Kel. cont. 1 Sid. 149. 

At the next sessions after notice of the order. 1 Sid. 326. 

(G 3.) AVhat shall be a good order. 

An order [k) for maintenance of a bastard, must be made by two 
justices, {quorum (1) tmus,) 1 Sid. 222. R. Sal. 477. 

It must shew {m)y that the child is a bastard and likely {ti) to be a 
charge to the parish. R. 1 Vent. 37. Cont. Sal. 475. 

At 


(l.) An order in bastardy may be made, notwithstanding the mother’s death. 
5T, II. 373. — 2. If the mother die previous to an order of filiation being made, and 
without having been examined under Geo. 2. c.3l. one may be afterwards made upon 
the reputed father by means of other evidence ; as by tlie confession of the reputed 
father. 13 East, 57.-3. The bastard likewise may, if competent in other respects, 
be examined upon oath. 13 East, 57. 

(A:) Every intendment will be made to support an order of justices, so that unless 
it appears, or is shewn to be defective, the facts essential to its validity will^bc presumed. 
Hence, if a court of general quarter sessions, next after an order of bastardy, quash the 
order, it will he intended that no court of general sessions iiiiervened. 3 T. U. <190. 

(/) There must he quonm wum, even by justices in a borough. 8tr. i)74, 

(m) 1. Ill an order in bastardy it must appear where the cliild was born; because, 
1st. The jurisdiction is given to the two justices living next to the parish church where 
born ; 2d. To that parish only is the child chargeable ; but, if the fact appear in any 
part of the order, it is sufficient. 6 T. R. 148. — 2. And the order must express that the 
bastard was born in the parish to which the relief is given. Str. 457. — 3. And it is not 
sufficient, that it is alleged, in the complaint, where the child was born ; there must be 
an adjudication of it by the justices, or appear by their words. 2 Ld. Raym. 1363. — 
4. If, however, the order says, the woman was delivered of a child baptized in the 
parish of A., it shall be understood to be born there. Str, 1166. — 5. It must express 
the name and the sex. Str. 503. — 6. But an order in bastardy, not staling it to have 
been made on complaint of the churchwardens, &c. is good. 6 T. R. I4s. — 7. But 
held a fatal exception to an order, that the complaint did not appear to have been 
made by the parish where the child was born, but the contrary ratlicr appeared, for ic 
was stated, that slie was a casual poor, 13 East, 57. — 8. So it need not state that 
the defendant was sumiiioiiicd, since that will be intended. 3 Ea&t, 58. — 9. An order 

described 
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At least by words tantamount^ which arc sufficient: as^ if it says, to 
pay so much expended by the parish. 1 Vent. 37. 

If a woman have an husband beyond sea, it ought to shew, that the 
husband was absent for the whole time. R. 1 Sal. 122. 

It must make an adjudication(o) that such a one is the putative father. 
Semb. 1 Sid. 363. 

And both the justices must make the examination and adjudication. 
R.'l Sal. 122. 4f78.(p) 

It must give relief weekly^ as the statute speaks ; for so much per 
ikxnonth, is bad. 1 Sid. 222. 

It must give a reasonable relief; and therefore 2d. per week, unless 
it be in partonly^ is bad. 1 Sid. 363. (jr) 

Thei relief ought to continue only while the bastard continues charge- 
able: and therefore, till the bastard be fourteen, is bad; for the father 
may maintain it. 1 Sid. 222. Per Twisd. 1 Mod. 20. R. 1 Vent. 48. 
R. 1 Sal. 121. 478. 480. Q. 1 Vent. 336. 

Or, till the bastardy by his labour, maintains himself. 1 Vent. 210. 

So, if an order be, to pay a sum in gross. 1 Vent. 336. unless it be for 
charges expended. 1 Sid. 326. Sal. 124. (r) 

Or, for the maintenance of two bastards ; for one of them may die. 
P. 3 W. & M. 

Or, to pay the charge of the midwife ; unless it be satisfied by the 
parish. 1 Vent. 210. (5 J 


described to have been made (as Well) upon the oath of the wife as otherwise,” is 
good, 8 East, 193. 

(71) Order states that the child is " likely to become” chargeable to the township; 
awards, that the putative father pay a certain gross sum towards the lying-in expences 
and maintenance of the child up to the time of making the order. Objected, l . The 
language of the IsEliz. c, 5. s. 2. only concerns bastards who are " actually” charge- 
able, for the language of the preamble is, the said bastards being now left to be 
kept at the charges of the parisn where they are born, &c.” therefore the order should 
have stated that the child was actually” chargeable. 2. It was not alleged that the 
gross sum awarded had been expended, or was a necessary sum. 3. Tiie order is 
made on the complaint of the overseers of the township, but it docs not appear that 
this is a township which maintains its own poor; and if it be not, the order cannot be 
made. But held, 1. That the case in 8 East, 193. was an answer to the first objection. 

2. That supposing the second to be valid, it would only operate against the order pro 
lanto, leaving that part which directed future weekly payments unimpeached. 3. That 
the requisite fact appeared by necessary inference; for unless the township maintained 
its own poor, there 0011^4)6 no overseers. 4 M. & S. 559. ' 

(o) 1. An order of bastardy, stating, whereas it hath appearetl to us, &c, without 
an express adjudication that the person chai'gcd is the putative lather, is void. 
Dougl.<>62. — 2. And if the order states, that the husband had been absent six years, 
and during his absence, A. had carnal knowledge of the wife, and therefore they ad- 
judge him the putative father ; it is bad, for that is not a sufficient reason. Str. 811. — 

3. Two justices cannot acquit a man charged with being the father of a bastard, 
though the sessions may. Str. 1050. B. R, H. 301. — 4. If defendant is discharged on 
appeal, he cannot be charged by a new order. Str. 716. Ld. Rayni. H23. 

(p) 2Blk. 1017. 

(q) An order to pay so much a week till the child is nine years old, if he so long 
live, is good. Str. 788. 

(r) An order awarding a gross sum to be paid for the midwife aud other charges, 
and for the past maintenance, &c, is good. 6 T. II. 1 48, 

(s) In an order of hliution, the justices can direct tlic defendant to pay the costs 
of obtaining it. 9 East, 25. 

Or, 
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Or, to give such security ns the churchwardens shall think fit. 

1 Sid. 222. 

It must direct the security in the disjunctive, viz, to perform their 
order (/}, or appear at tlie next sessions, and obey the order there. 

2 Bui. 343. 

And if the putative father refuse such security, one of the two justices, 
or the sessions, upon an original order made there, though not upon an 
appeal, may commit him. 2 fiul. 341. 343. 1 Sal. 122. 

The putative father ought to be summoned before the order made. 
2 Mod. Ca. 4. (tt) 

But an order may be, to pay so much weekly to the overseers. R. 
Sal. 122. 

To pay a sum in gross for the charges of the midwife, or mainten- 
ance, before expended by the parish. 1 Sid, 326. Sal. 124. R. 
2 Mod. Ca. 4. 

The sessions, upon an appeal, may repeal or confirm the order of 
two justices. 

Or, if it be not conformable to the authority given to the justices of 
peace by the statute, it may be quashed, being removed into B. R. by 
certiorari, {x) 

So it may be quashed for part, and affirmed for the residue. R, Cro. 
Car. 471. R. 1 Sid. 150. (y) 

But it shall not be quashed till security given by the party, to appear 
at the next sessions of the peace, where tlie court may make another 
order upon him. R. Sal. 477, 478. (:;) 

A person suspected os the father of a bastard, may be bound to good 
behaviour after, or before the birth, and before an order against him, 
Dalt. 39. 

By the st. 7 Jac. 4. the justices of peace may commit the mother of 
a bastard, which may be chargeable to the parish, to the house of cor- 
rection for a year ; and if she ofieiid again, then till she find sureties for 
her good behaviour. 

But she shall not be committed for life, or if the bastard is not a 


(/) 1. A party is not coiii[)cllablc to find sureties for performance of an order in 
bastardy made upon him. 6 T. R. 14S. — 2, Nor under a recognizance, taken pur- 
suant to stat. 6 Geo. 2. c. .11. from the putative father of a bastard child, conditioned 
to appear at the next sessions and perform such order as jiliould be made in pursu- 
ance of St. 18 Eliz. c. 1. ran the sessions oblige him to find sureties for perform- 
ance of their order, a T. 11, 147. 

(m) And if being summoned he does not attend, the justice need not hear any evi- 
dence for him, and B.R. never allows exceptions to such order, unless the party attends 
in person. B. R. H. 112. 

(jr) Sessions* order to maintain a bastard, not setting forth that it was born in 
the county, shall be quashed ; but the court will bind over defendant to appear at 
sessions. B. R. H. 364. 

(y) A magislrate*s order, nothing in na/nra rei opposing, is divisible; so that it may 
be quashed as to part, and stand as to the remainder. Thus, if an order of filiation in 
bastardy, award a gross sum towards cxpences already incurred, and a weekly payment 
towards future charges, and the manner of the former award be formal, the latter is 
not thereby vitiated. 4 M. & S. 559. 

( 2 l 1. Therefore defendant must appear in court, when an order of bastardy is 
quashed. 1 MI. Rep. 198.— 2. If an order to pay so much per week, by tlie quarter 
sessions, is removed into B. R., and confirmed, and defendant docs not pay, it is a 
contempt, and the court will grant atlaehment. B. R. 11. loo. 

charge 
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charge to the parish, nor for the second offence^ before conviction for 
the first. R. Cro. Car. 471. 2 Bui. 349. 

By the st. 14 Car. 2. 12. s. 19. if the mother, or putative father 
leave the bastard upon the parish, the churchwardens and overseers 
may seize his or her goods, and rents of lands, by order of two justices 
confirmed at the sessions, and may sell such goods for relief of the 
parish, {a) 


BATTELL. 


(A) Battle, p. 269. 

(A 1.) Trial by it; when allowed, p. 269. 
(A 2.) In a writ of right, p. 269. 

(A 3.) Trial by the grand assise, p. 270. 

(B) Duel. p. 270. 


(A) Battle. 

(A 1.) Trial by it; when allowed. 

Trial by battle was allowed by many of the northern nations. Duff. 
Or. Jud. 65. ^ 

And now, in an appeal of death, the defendant may join issue by 
combat. Vide Cro. El. 69. Vide Appeal, (G 8.) 

And though one of them pleads to the country, the other defendant 
may join issue by battle. R. Dy. 120. a. 

So, upon an accusation in the court of chivalry, the defendant may 
join issue by battle. Dug. Or. Jud. 76. 2 Rush. 113, 114, &c. 

After issue joined by battle, if combat becomes impossible by the act of 
God, or default of the appellant, tlic appellee shall be acquitted. 3 Inst. 
159. 

As, if the appellant become blind; for then he shall be discharged 
from the battle. 3 Inst. 158, 159. 

But it is not a cause ibr refusal of trial by battle after issue joined, 
and the champions allowed, and surety given for appearance at a day to 
which the court is adjourned, that upon examination it appears, the 
champions are hired. R. per J. 2 Rush. 790. 

(A 2.) In a writ of right. 

In a writ of right, if the tenant wage battle upon the mere right, it 
must not be done by the demandant, or tenant, in proper person ; for 
then judgment should not be given if one be killed, for the writ abates ; 
but it must be by their champions. Dy. 301. b. Vide in Droit, (C 5.) 


(a) 1. The mother, not the father, is entitled to the custody of the child. 5 T. 
R. 27S. 5 East, 224. I N. R. 148. 4 Taunt. 498.-2. But query, if the father is 
fairly in possession, whether the court will enforce the mother’s claim ? 5 East, 
supra. 

And 
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And the champion must be a free man. 

If the champion, after battle waged, be disabled by blindness^ &c. he 
shall be discharged. 3 Inst. 158. 

(A 3.) Trial by the grand assise. 

If the mke be joined in a writ of right, to be tried \)y the grand as- 
sise, the demandant must sue out a writ to summon four knights to elect 
the grand assise. Vide Droit, (C 5.) 

The four knights appearing, gladiis cincti^ must return in a panncl, 
the names of 20 others, with themselves; and thereupon a venire facias 
shall be awarded against the parties. 1 Leo. 303. 

The demandant and tenant shall be present with the four knights, 
when they make their return, to make their challenges, if necessary; 
for after their return, no challenge lies to the polls. 1 Leo. 303. 

At the day of return, the four luiights, and twelve others of the pannel 
shall be sworn, to try the issue. 1 Leo. 303. The four knights are 
sworn, to say, which has the better right ; and afterwards the other 
jurors are sworn generally, as in other actions. 3 Leo. 162. 

After issue joined, the champions find mainpernors for their appear- 
ance at the day fixed. Dy. 301. b. 

And then they must appear with bare heads, bare legs, and bare arms 
from the elbow, introduced by two knights. Dy. 301. b. 

At the place fixed for their appearance, the court sits upon a bench, 
with a bar for the serjeants. Dy. 301. b. 

If the demandant does not appear, there shall be final judgment 
against him. Dy. 301. b. Vide Droit, (C 6.) 

(B) Duel. 

But a duel, widiout auUiority of law, is punishable os Iiomicide, if 
death ensues. 

So, if death do not ensue, the engagement was punished by censure 
in the star-chamber, and the party shall be fined and imprisoned, and 
bound to his good behaviour. 3 Inst. 157, 8. 

So the challenge was punishable in the star-chamber. 3 Inst. 158. 

And it will be a breach of the peace, if it be made by word, mes- 
sage, or writing. 3 Inst. 158. 

So if a sheriff, justice of peace, constable, or other peace officer, see 
a duel, or affray, he ought to endeavour to part, and apprehend the 
parties, otherwise he shall be fined and imprisoned. 3 Inst. 158. 

So if he prays assistance of any who are present, and they refuse, 
they shall be fined and imprisoned. 3 Inst. 158. 

So every by-stander, though he be not an officer, may endeavour 
to part them, and shall have a remedy, by action, if he be struck, or 
hurt in his endeavour. 3 Inst. 158. 

If any be killed, or thrown down lis dead in such affray, every by- 
stander ought to endeavour the apprehending of the offender, otherwise 
he shall be fined and imprisoned. 3 Inst. 158. 


BATTERY. 



( 271 ) 


BATTERY. 

(A) IBattcrp; tu 6 at 0 l)all 6 e. p. 5271- 

(B) (Kdljat 0 jan be a mapbem.p. 275. 

(C) ([Obat onig an a 00 ault* p. 27^. 

(D) flDr, a tbceat, etc. p. 276. 

(E) Bemebg* p. 277. 

(E 1.) By action, p. 277* 

(E 2.) By indictment, p. 277» 

(E 3.) Wh en the damages shall be increased for a 
mayhem, p. 277 - 
(E 4.) By appeal, p. 278. 

(A) QBattcrg ; tofiat aWl be. 

A battery may be upon the person of a man, by striking (a) him 
with an hand, or some instrument. 

A fortiori^ if he wounds him. 

So if a man thrust, or pusli another in anger. Per Holt, Mod. 
Ca. 149. 

Or hold him by his arm. 

Or spit in his face. R. Mod. Ca. 172. 

So if he strike a horse upon which the party rode, whereby (i) he 
is thrown. 1 Mod. 24. R. Jon. 444. 

If in a struggle for the way, or other contest, he touch him. Mod. 
Ca. 149. 

If a man strike a feme covert, the husband and wife may maintain 
trespass for this battery. 

So the husband alone, for a battery, per quod consortium Tixoris 
amisiU 2 Rol. 556. 1. 40. 

Or for a menace and battery of the wife, per quod negotia sua infecta 
remanebanU R. 2 Rol. 556. 1. 45. . 

But it is not a battery, if a man deliver a subpoena to anotlier. R. 
2 Rol. 546. 1. 11. 

If he comes in aid of an officer, who has a warrant against A., and 
lays his hand upon A. and says to the officer, This is the man. R. 2 
Rol. 546. 1. 7. 


(a) Be it ever so slight. Ld. Rd. 955. 5 Mod. 172. 

(i^) 1. So if a man whips the horse upon which another is riding, and makes it 
run away, the person who whips it is guilty of a battery, upon any person against 
whom tne horse may run. Ld. Rd. 38. — 2. So if A. takes the hand of B. and 
strikes C. therewith, against B.’s will, A« is guilty of the battery, B. not. Ld. Rd. 38. 

So 
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So a battery is excused by inevitable necessity (cl) ; as, (e) if a sol* 
dier, in muster, discharge his gun, and another go cross, whereby he 
inevitably, and against his will, hurts him. 2 Rol. 5^S. G* Hob. 
134j. Mo. 864*. 

Otherwise, if it does not appear to be inevitable, and without any 
neglect in the party. R. 2 Rol. G. Hob. 134*. R. Mo. 864*. 
So a battery may be justified, in his own defence. 

Or for defence of his wife {J*), servant (g), or master, (h) 2 Rol. 
546. D. 

(d) 1. It may be laid down as a general proposition, that where one man has been 
the occasion of damage to another, in order to constitute such damage an injury^ 
it is essential that some degree of blame be imputable to the party producing it, and 
that no one can in any shape be made amenable for consequences which his pnidence 
could not avert. — 2. Hence the terms inevitable necessity ^ unavoidable accident^ and 
their equivalents, to be met with in the books. — J. Nor is this rule open to any abuse ; 
for so anxious is the law ta preserve unimpaired the rights of personal safety and of 
propert;^, that it regards not those acts only which through design invade them to 
be injurious, but likewise all others, that without the concurrence of evil disposition, 
through carelessness and neglect, infringe them ; characterizing a man’s conduct, as 
negligent and careless, if by any extraordinary degree of circumspection, greater 
than is usually practised in the ordinary affairs of life, he might have guarded 
against the accident. <> £dw« 4. pi. 18. pa. 7. 21 Hen. 7. M. 45. pa. 36 . — 4. So 

that where to an action of assault and battery, the defendant pleaded, that the plain- 
tiff and himself were soldiers at cxerdsc, skirmishing with their muskets, and that 
in so doing the defendant ctuudliier et per infortunium, cl contra voluntatcni suam, 
in dischawng his piece, wounded the plaintiff; on demurrer the plea was held bad; 
for, said the court, a man shall not be excused a trespass, except it has been com- 
mitted, without his fault. Hob. 134. — 5. So where the defendant in un- 

cocking a gun discharged it, and thereby wounded the plaintiflT who stood by looking 
on, it was decided that the latter might maintain trespass. Str. 596. Vide etiam 
Cro. Eliz. 10. — 6. This general rule, however, is not without its exceptions, one of 
which is discovered in the case where an oliicer innocently executes the process of a 
court, having no jurisdiction in the matter. — 7. And with respect to the rule itself: 
one of the expressions alluded to os an equivalent to inevitable necessity and una- 
voidable accident is inootefarj/ trespass, Poph. 162. — 8. Whereby is not intended, 
that to constitute a trespass the defendant must design an injury to the plaintifl^ but 
it is to be inteipreted in this limited sense ; — the defendant must at the time have a 
command over his will and actions, otherwise he is not a trespasser ; and when the 
reverse of this happens, then, and not till then, is* he excused rendering to the 
plaintiff a compensation for thejdamage he involuntarily occasioned. — 9. A man may 
in the eye of the law be deprived of all controul over his will in three ways ; either 
by the motive of self-preservation, by that of preserving others from destruction, or 
by the visitation of God, namely, in the cases of idiotcyjand madness. — 10. It is 
difficult upon principle to discover any distinction between the instance last supposed 
and the two former cases.; however, authority has declared, that if a lunatic hurt 
a man, he shall be answerable in trespass. Hob. 154. — 11. Ih order likewise to 
render a trespass excusable, not alone must the act itself have been inevitable, the 
party must be altogether blameless with regard to the circumstances which led to it ; 
for if the* defendant has wrongfnlly placed himself in a situation lyhereby he becomes 
the instrument of mischief to another, be cannot excuse himself by saying that the 
accident happened without the possibility of his preventing it at the time. — 12. Thus 
if two closes adjoin, and the owner of one is bound to repair the dividing fence; 
in consequence of its decayed state, the cattle of a stranger, feeding withont right 
in tlie close adjoining, stray into the other, they arc trespassers. 5 Wils. 126. 

(e) Where a man was riding along the highway, and his horse, on a sudden fright, 
ran away with him, upon which he culled to J. S. to get out of the way, which he 
neglected to do, in consequence of which the horse ran over him, the court held 
that the rider was not guilty of batteiy. Ld. Rd. 58. 

(/) 1 . 5 Salk. 46. 2. His child. 9 Edw. 4. Hil. 4. p. 48. 

(g) 19 Hen 6. M. 59. p. 51. Easter, 5. p. 66. Owen 150 ; sed vide 1 Salk. 407. 

(A) 1. 21 Hen. 7. M. 50. p. 59. 35 Hen. 6. Hil. 15. p. 51. 14 Hen. 6. Trin. 72. p. 24. 
—2. So the wife, her husband. Ld.Rd.62,— 5. And the child its parent. 5Salk.46. 

Or 
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And that, upon the first assault, before (/).a stroke given. 2 RoL 
Si7. 1. 37 . 

If he cannot otherwise escape; for he ought to go as far from him 
us he can. 2 RoL 547. 1. 35. 

Or for defence of his goods (t) ; as, if a man will take my money. 
2 Rol. 549. 1. 7. 10. 

Or beasts which are distrained damage-feasant. 1 Rol. 549. 1. 12. 
Or for defence of his possession (/) ; as, if another enter his house^ 
11. 2 Rol. 548. 1. 25. 43. {m) 

Or for correction of his son. 2 Rol. 546. (n) 

(i) K The party need not wait until a blow has been given, for then he might 
cmne to late, and be disabled warding off a second stroke from his own person, or 
eftecUiaUy [)rotecting that of the party assailed. — 2. Care, however, nmst be taken that 
the battery transgress not the bounds of necessary defence and protection, for it is 
only permitted as a means to avert an impending evil, which might otherwise over- 
whelm the partv, and not as a punishment or retaliation for that injurious attempt. — 
3, Therefore where to an action of battery the servant pleaded that the ulaintiflV/ai;/Mg 
assaulted his master in his presence, he, in defence of his master, struct: the plaintiff; 
the plea was, on demurrer, held bad, for the assault on the master might be over, and 
the servant cannot strike by way of revenge, but only in order to prevent an injury. 
Str. 593. — 4. The degree of force necessary to repel an assault will necessarily depend 
upon and be proportioned to the violence used by the assailant ; but with this limita- 
tion any degree is justifiable. 33 Hen. 6*. Easter 10. p. 18. Ld. Ild. 1 77. 2 Salk. 642. 

(/i) 1. With regard to the defence of personal property, it seems a reasonable doc- 
trine to hold, that if the plaintiff is in the act of taking peaceable possession of the 
defeudant’s goods, the laltcr may nevertheless lay hands upon him without first praying 
him to desist; otherwise they may be lost past recovery. — 2. The authority, however, 
goes thus far only; if one conies forcibly, and takes away my goods, I may oppose him 
without more ado, for there is no time to make a request. 2 Salk, Gil. — 3. And 
again, if a man takes your goods you may immediately retake them. 19 lien. 6. 
M. 59. p. 31, — 4. It seems to have been admitted in this case, that if one man is 
wrongfully in possession of another’s chattels, the Litter may, after demand made, 
repossess himself by force. Cro. Jac. 236. 

[1) 1. But the following rules must be observed. — 2. If the plaintiff is in the act 
of entering peaceably upon the defendants land, or having entered, is discovered not 
committing violence, a request to depart is necessary in the first instance. 2 Salk. 
641. — 3. Whereupon, if the plaintiff refuses, the defendant may then, and not till 
then, gently lay his hands upon the plaintiff to remove him from the close; and for this 
purpose may use, if necessary, any degree of violence short of striking the plaintifiT; 
us by tliriibtiiig him off; for the law, by allowing the prcliniinury steps mentioned 
before to be taken in order to redress, sanctions all others which in reason may be 
essential to render the first attempt cffcetiial. Skin. 228. — 4. If the plaintiff' resists, 
the defendant may oppose force to force. 8 T. R. 78. — 5. But if the plaintiff is in 
the act of forcibly entering upon the land, or having entered, is discovered subverting 
the soil, cutting down a tree, or the like, a previous request is unnecessary, and the 
defendant may instantly lay hands upon the plaintiff'; for the time eiimloyed in request- 
ing him to desist would add to the destruction of the property. 8 1 . R. 7s. 

{tn) So if the plaintiff' attempts to divert a stream of water, to the use of which the 
deiendant is entitled, he may be prevented. 

(ra) 1. Or of his wife, his servant, his scholar, or, being an officer, one under his 
command. 2l£dw. 4. East 1 7. p. 6. 1 Vent. 70. 12 Mod. 504. 1 Camp. 60. — 2. 
In all which cases, except the last, the chastisement must not exceed a moderate correc- 
tion. Keilw. pi. 120. pa. 136* — 3. But in the last case any degree of violence is justifi- 
able if the occasion demands it; so that an officer of the army may justify even a mayhem, 
if done by him, for a disobedience of orders. B. N. P. 19. — 4. And the sen tence of a 
council of war, dismissing a charge preferred against him by the plaintiff) will be con- 
clusive evidence in his favour. Ibid. 5. And many acts may be done by an officer in 
situations of difficulty and danger, which could not be defended under ordinary circum- 
stances. VideCowp. 175. — 6. Yet an inferior military officer may have trespass against 
his superior officer, both being under miirtial law, who imprisons him for disobedience 
to an order made under colour, but not within the scope of military authority, and 
this though the imprisonment be followed by a court-martial. 4 Taunt. 67. 

VoL. II. T So, 
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So if a mail resist a pavkcr. R. upon the st. 21 Ed. 1, i/c malrf, in 
parcis. 2 RoL 548. 1. 32. 

Otherwise, if he docs not rosiM. It. 2 Uol. 548. 1. 30. 

So it is a justification of a battery, if any apprehend a criminal, to 
bring him to justice. 2 Rol. 51(). 1. 30. (o) 

Or if a man hold another, to restrain him IVorn mischief. K. 2 Uol. 
546. 1. 40. {p) 

But a man cannot justify a battery, for a disturbance in building a 
booth. 2 Rol. 548. 1. 40. 

Nor a battery witli wounding, in defence of his possession. 2 Rol. 
548. 1. 35. 


Nor a battery, by throwing stones against a trespasser. R. 

2 Rol, 548. 1. 45. {q) ( 23 ) (Kdljat 


(oj 1. By one authority it is affirmed, that every man may arrest a night-walker (of 
suspicious appearance and demeanour), because the act is tlonc for the public good. 
4 Hen. 7. M. ly. p. 18. — 2 . By another it is ileclnrcd, that the watchman assigned in 
thcvill alone have that authority. 4 Hen. 7 . Mil. iJ. p. 2 . — 3. In a third case, the 
defendant pleaded, that he was sheriff of London, and about nine at night was in pur- 
suit of a prisoner wlio had escaped ; that the piuintiff hindered and abused him, and 
pushed him against the wall; wherefore finding the plaintiff wandering in the street, 
for this reason and for his misdemeanour towards hiiu, he imprisoned him; to which 
the plaintiff objected, that although the sheritfwas at common law a conservator of the 
peace, and might, notwithstanding he was not a ma<.'jstrate, imprison for good cause, 
\ctlhaL he could not arrest a night-walker, hut the watchman appointed ought to do 
it : the court licid that upon the whole matter the justification was good. 2 llol. Rep. 
237. — 4. In a recent case it was adjudged, that watchmen have auLliority, at common 
law, to arrest and detain in prison for examination persons walking in the streets by 
night, vvlmm there is reasonable ground to suspect of having committed felony, 
although there is no proof of a felony having been committed. 3 Taunt. )4; vide 
litiaui 1" lien. 7. M. 10 . p. 10 , Ilearue. 488, 480. 22 Kdw. 4. M. 2 . p. 22 . 2 Edw. 4. 
Easter 20 . p. 8 . 2 Sid. oi. — 5. Upon one occasion it was decided, that any person 
may arrest and carry before a magistrate a common gambler, whom he detects 
cheating with false dice. Cro. Car. 234. — 8 . Any one may arrest another upon sus- 
picion ol* felony, provided a felony has actually been committed, that the one has 
reasonable ground for suspecting tlie other to be the criminal, and lastly that the party 
making the arrest himself entertained the suspicion. .5 Hen. 7. M. 10. p. 4 ; 2 lien. 7. 
M. 12 . p. 3. 7 lien. 4. llil. 3. p. 35. — 7. What shall he accounted a reasonable 
ground for suspicion must necessarily depend upon the circumstances of each individual 
ease. ~ 8 . A common fame that the person apprehended is guilty, is one ground. 
7 Edw. 4. M. lf). p. 20 . 5 Hen. 7. M. JO. p. 4, Dyer 23G.pl. 2 G. — 9. Any private 

individiud may arrest a felon. H. V. C. 89. — 10 . And it is lawful for every man to 
lay hands upon another to preserve public decorum ; as to turn him out of church, 
and prevent him disturb! iig ilic congregation, or u funeral ceremony. 1 Mod. 168. 
vide ctiaiii 1 Lev. 19G. 2 Kcb. 124. — 11 . As a secretary of state, a man may arrest 
and commit for high treason, because he is a ccntinel who watches for the public 
good, and is at common law a conservator of the peace. Ld. lid. 65. Str. 2 . — 

12 . And he may commit without deposition first made upon oath, for he has no 
authority to administer one. Ibid. 5 Mod. 278. Skin. 596. Vide Wils. 27.5. — 

13. It should seem, that any conservator of the peace may apprehend a street walker, 
whether by night or by day, and carry her before a magistrate, qn the ground that she 
has broken it; the word peace importing not merely a state of repose and security as 
opposed to one of violence and warfare, but likewise a state of public order and de- 
corum. Vide 12 Mod. 566. 3 Taunt. 15. — 14. And the neighbours arc bound to 
lend their assistance. 12 Mod. 566. 

(p) 1 . And therefore if tlic plaintiff assaults, or is fighting with another, the defen- 
dant may lay hands upon and restrain him until his auger is cooled. 2 Rol. Ah. 559 . 
(£) pi. 3. — 2 . But he cannot strike him, in order to protect the party assailed, as he 
may do in self-defence. 

( 7 ) In trespass for throwing water upon the plaintiff, and into her apartment, the 
defendant pleaded, that the plaintiff had begun wronglully to block up the defendant’s 

window 
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(B) 1)0 a mapfiem. 

But, if a man wound another, per quod reddi/ur mutilh adpugnan- 
dmh it shall be a mayhem. Co. L. 126‘- b. 288. a. 

As if he cut ofl* his hand, or leg. H. P. C. 133. Co. Ent. .^2. c. 
Cor L. 288. a. 

Or if he break his leg. 2 Inst. 313. Hard. 408. 

If he cut the veins and sinews, whereby the party loses the use of 
his fingers. 1 Leo. 318. Co. Ent. 52. a. 

Or cut off his thumb, or any of his fingers. 1 Leo. 139. Co. L. 
288. a. 

Or strike off his arm. Co. L. 288. a. 

Or if he does any tiling, whereby he loses the use ;of any such mem^ 
ber. Co. L. 288. a. 

So if virilia alterius abscinditi ant caslravif. 3 Inst. 03. 118. 

So if he beat out his teeth. H. P. C. 133. Oiib, 2 R. 3. 13, b. 
Co. L. 288. a. 

If he cut liini across the nose, whereby he loses his smelling. 
Dub. 2 11. 3. 13. b. 

So if he put out his eye. Co, L. 288. a. 

If he break his skull. Co. L. 288. a. 

Rut cutting off an car is no mayhem. 11. 133. 

Mayhem is justified in defence of his life. 2 llol. 547. 1. 40. 

Or member. Co. Ent. 52. 

(C) mW onl^ an a00ault. 

If a man strike at (r) another, and do not touch him, it is no bat- 
tery, but it will be an assault. 2 Rol. 545. 1. 45. 

So if he lift up his weapon to strike,, but does not. K. 1 Vent. 25G. 
D. 1 Sal. 79. 


window in a house contiguous to the plaintiff’s room ; that he prayed lier to desist, 
and upon her refusal threw a little water into the room to hinder, i&c . ; wliich plea 
was held bad. 4 Taunt. 821. 

(r) 1. As with one’s hand, or a cane; by setting on a dog, and so forth. — 2. It 
is said, that in order to constitute an assault, a design or intention to injure must 
concur with the act. — .3. But the rule, perhaps, will he found to be this; if the 
defendant’s demeanour naturally impressed the plaintiff with the idea that lie was 
about to strike him, it is an assault, iiutwithstuuding his real intention was to do him 
no mischief. — 4. Which position will not in the least impugn the decision of Redman 
V. Edolfc, 1 Mod. 3. usually cited to support the other ^ay of thinking. — 5. 'I’liat 
case Wfis thus ; the defendant laid his hand upon his sword, sayuig to the plaintiff, 
if it were not assize time, i would not take such language from you ; it was adjudged 
that the act did not amount to an assault, for in that the intention to injure is an 
essential ingredient, and here it was wanting. — 6. In the case of an assault, the 
damage consists in the inconvenience produced by the fear which the !)ct impresses 
upon the plaintiff’s mind. — 7. And as such impression can only arise where the 
attempt to injure is coupled with a present ability, the plaintiff must be placed 
within reach of the offensive means, or he has not been injured.— -8. Thus, if the 
assault consists in lifting up one’s list, in a threatening manner, the plaintiff must stand 
within reach of a blow; if, in pointing a ^in at the plaintiff, he must stand within 
range; in which latter case, however, me circumstance of the gun being unloaded 
can make no difference, provided the idea of an assault ha/ardoil before, is the true 
one, and provided also that the. plaintiff is unawares of the fact. 

T 2 If 
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If he throws stones, water, or other liquor upon him. Reg. 108. b. 

So if he surround his house with intent to beat him. 

If he use menacing words to him in his presence, whereby he dares 
not stay in the town. 2 Rol. 545. 1. 4*1. 

As if he threaten that he will cut off his arm, &c. for a threat seems 
to amount to an assault. 2 Rol. 54*5. 1. 20. to 40. 

Or hold him by his arm. 2 Rol. 545. 1. 23. 

Or deliver a subpoena to him. 2 Rol. 545. 1. 47. 

But it is no assault, if a man speak menacing, or provoking words 
against another, in his absence. 

Or strike at him at such a distance that he cannot touch him, or 
put him in fear. 

Or ill order to restrain him from a mischief to himself : as, to hold 
one by his arm, who would stop his water, throw down his booth, &c. 
2 Rol. 547. 1. 13. 15. 

Or from mischief to another: as him that excites a dog against 
another. 2 Rol. 546. 1. 41. 

A man in a passion, &c. 2 Rol. 546. L 27. 

So if he assault another for decency: as, if a churchwarden take 
an hat from a man’s head in a cliurch. R. 1 Sand. 14. 

If the plaintiff declares for an assault and battery, he may recover 
for his assault only ( 5 ), though the declaration cannot (/) be singly for 
the assault. Kit. 38. a. 

(D) Dc a threat, &c. 

So trespass lies, if a man threaten another with his life and members^ 
ita quod ad ])roj)ria venire nwi audet, Reg. 104. b. 2 Rol. 545. 
I. 41. 

Or threaten to pull down his house, quousque finem fecerit. Reg. 108. 

Or if he says, that he will cut off his arm, &c. 2 Rol. 545. 1. 25. 

That if he call him traitor, he will defend himself upon his body, 
and kill rather than he will be killed. 2 Rol. 545. 1. 27. 

Or will defend himself during the life of one of them. 2 Rol. 545. 
1. .SO. 

So if he says, that if he come out of the church, &c. and speak so, 
he will beat him, &c. 2 Rol. 545. 1. 37. 

So if he threaten a battery, unless he cease a suit against him. 
2 Rol. 545. 1. 35. 

So if he attempt 'per insidias ad interficiendumj vel mayhemandum. 
Reg. 102. a. 

But it is no threat to say, that he will defend himself during the lile 
of one of them, according to law\ 2 Rol. 547* h 20. 

So a threat is not a trespass, if no inconvenience ensues. 


(#) An action lies for an assault alone. 45 Edw. 5. Trin. 55; p. 24. 22 Ass. 60, 
p. 99. 4 Hen. 6. Ilil. 2. P. iq. 3 Hen. 4. Hil. 5 . p. 9 . 1 Vent. 256. 2 Lev. 102. 

{t) However where a plaintiff declared as well for a battery as for an assault, and 
proved the latter only, tlie court gave him judgment as to the assault, and amerced 
him, pro faho clamorey as to the battery. 40 Edw. 3. M. 40. p. 19. 

(E) ©emeDp. 
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(K) BemelJg. 

(E 1.) By action. 

For a threat, assault, battery, or mayhem, the party shall have a 
renjedy by action of trespass, quare minas imposuit iia quod^ ^c. 
Lilt. 1428. 

Quare in ipmm histdtum fecit et ipsum verberamf^ F. N. B. 86. 1. 

And such is the form, though he does not wound him. F. N. B. 86. K. 

Quare in ipsum inmltum fecit^ verbet'avit, vulno'avit^ et imprisonavit^ 

4c. F. N. B. 86. K. 

Qiarc cepitj imprisonamt^ et in prisona qtiousquc fnem^ fccissct, 
detiiiuit. F. N. B. 86. K. 

As to the declaration in tres})ass, for battery, &c. and the pleas to it, 
Vide in Pleader, (3 M. 3, &c. 11, &c. 15, &c.) 

(E 2.) By indictment. 

So mayhem is the greatest offence under felony. Co. L. 127. a. 

So for a mayhem a man may be indicted, fined, and ransomed. Co. 
L. 127. a. b. 3 Inst. 63. 

Tliough the mayhem be done by himself. Co. L. 127. b. 

Though the person be his villein, who cannot maintain an action for 
it against his lord. Co. L. 127. a. 

So an indictment lies for an {ti) assault, battery, or imprisonment of 
ii subject. 

(E 3.) When the damages shall be increased for a mayhem. 

If the declaration mention a mayhem, tlie court, upon view of the 
mayhem, may (.r) increase the damages given by the jury. 1 Rol. 572. 
1. 10. 15. R. 1 Leo. 139. 

Though the particular part in wdiich the mayhem was be not speci- 
fied. R. Hard. 408. 

So in battery, where the manner of the battery is described, the court, 
upon view, may increase the damages. Per Hale, Hard. 408. 

So the court may increase damages, upon view and examination of 
witnesses, where the declaration is general quod maihemavit, without 
making any description of the mayhem, if the judge of assize certify 
the particulars of tlic mayhem, or be in court and allirni, that the par- 
ticulars now proved were given in evidence at tlie trial. 1 Sid. 108. (y) 

But where the declaration does not mention a mayhem, nor describe 
the mamier of the battery, the court cannot increase the damages upon 
view. Hard. 408. 

So if the mayhem was not the act of the defendant directly, but by 
an horse, after the plaintiff was thrown down by the defendant. R. 

1 Sid. 433. 

Or by a gun, which the defendant let ofli and which maimed the 
plaintiff against his will. R. 1 Sid. 108. 

(tt) 1 . Distinct asssailts may be included in one and the same indictment. 2 Burr. 984. 
Denying Ld. Rd. 1572. 2 Str. 870. — 2. And where an indictment consisted of two 
counts, one for a riot indorsed ignoramus^ the other for an assault returned biUa vera, 
it was held good. Cowp. 525. ^ 

(w) But it is discretionary, l Wils. 5. 

(y) On view of the plaintiff, who had almost lost his sight, and on examination of 
n surgeon, damages were increased from lit. to sot, Barnes, 155. 
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So if the declaration be general quod maikemaviti without describing 
how, and the judge docs not certify it. 1 Sid. 108. 

(E 4<.) By appeal. 

So he may prosecute his appeal of mayhem. Han. Ent. 270. Co. 
Ent. 50. c. 

And the writ of appeal, and indictment shall say, quod felonke mak 
hemaviL 3 Inst. G3. 118. 

To an appeal of mayhem, the defendant may plead not guilty. 
Han. 271. 

So if he did it se defendendo, he may plead in bar, son assault detnesne. 
Han. 271. 277. Co. Ent. 52. 

And he must plead it ; for he cannot give it in evidence upon not 
guilty. 2 Inst. .816. 

So the defendant may plead a release of the mayhem. 

Or, of all actions personal ; for tlic damages only arc recovered in 
such appeal. Lit. s. 502. 

So the defendant may plead 20/. or otlier sum given in satisfaction. 
Han. 27'!. 

A recovery in trespass for the same mayhem. Co. Ent. 50. b. 


BEACONS. 

Vide Navigation, (H.) 


BEASTS. 

Vide Chase, (E — F.) — Dismes, (H 5. &c.) 

BEAU-PLEDEU. 

Vide Prerogative, (D 52.) 


BENCH. 

Kincfa TBtn®. Vide Courts, (B 1. &c.) — P leader, (C 3. 8. &c. — 

3 B 3.) 

draiffion Veiul). Vide Courts, (C 1. &c.) — P leader, (C4. 11. &c. 
— SB2.) 


BERWICK. 

Vide Scotland, (B.) 


BESAIEL. 

Vide Assize, (D.) 

BIENS. 
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BIENS. 

(A) C5OOD0 ant) ci)attc{0. 

(A 1.) Real. p. 279. 

(A 2.) Personal, p. 279- 

(B) cofiat go to tlie ftcir* p. sso. 

(C) (latjat go to tlie Btecutot ov at)mini0tcator, p. 28i. 

(D) propertg of gooD0 j ftoto be0teO, p. 282. 

(D 1.) By succession, p. 282. 

(D 2.) By grant, p. 282, 

(D 3.) By sale. p. 284. 

(E) (Ktfien tbe property I0 not bcoteP, p. 2S8. 

(F) ©[lljat tfting0 ate nulUus in bonis. 

Feras natiuac. p. 289. 

(G) aBmblement0. 

CG 1.) What are. p. 290. 

(G 2.) Who shall have them. p. 290. 

(H) Ctee0« p. 292. 

(A) (B^ooD 0 a no cl)attel0» 

(A 1.) Real. 

Goods and chattels arc real or personal. Co. L. 118. b. 

Chattels real are such as concern a real estate ; as a term for years. 
Co-L. llB.b. ^ 

The guardianship of a ward. Off. Ex. 74. 

Whether it belong to one by tenure, or by assignment of him of 
whom the lands arc lioldeii. Off. Ex. 74. 

A villein in gross for a term of years. Off. Ex. 75. 

The interest of a tenant by statute staple, merchant, or elcgit. Co. 
L. 118. b. 

The grant of the next avoidance. Off. Ex. 76. 

The year, day, and waste, where any one is attainted of felony. 
Off. Ex. 76. 

(A 2.) Personal. 

Chattels personal arc cattle, household stuff, &c. Co. L* 118. b. 
Off. Ex. 79. 81. 

All fowls tame, or reclaimed. Off. Ex. 81. 

So deer, conics, &c. tame. Off.^x. 81. 

So fish in a trunk, &c. Co. L. 8. a. Off. Ex. 81. 

So tithes severed from the nine parts. Off. Ex. 85. 86. 

So trees sold, or reserved upon a sale, and emblements. Vide post, 
(G 1.2. — II.) 
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But the inheritance, or freeholds of lands or tenements is not 
comprehended under goods and chattels. Co. L. 118. b. 

Yet inheritances in the plantations {a) arc chattels for payment of 
debts. R. 2 Vent. 358. Vide in Assets, (C.) 

(B) cubat go to tde teir. 

Goods and chattels annexed (5) to the freehold go to the heir, ancf 
not to the executor, or administrator : as, the glass in a window ; the 
doors and locks of an house. Off. Ex. 86. 21 H. 7. 26. b. 4 Co. 63. b. 

So 


(z) A grant from the king of 1000/. per ann. out of the four and a half per cent, 
fiarbadoes duty, with collateral security for payment out of other revenue, is a mere 
personal annuity, having no relation to lands or tenements, nor partaking of the nature 
of a rent, but is descendible to heirs. 2 Vcs. 170. 

(a) 1. Personal property, wherever situate, is governed by the laws of that country 
in which the owner is domiciled. 4 T. R, 182. 2 V.& B. 1.31. — 2. But real property 
is rcgulatcil by the law of the country where the land lies. 2 V. & B. 131. — 3. And 
with respect to domicile; the mere place of birth or ilcath does not constitute the 
domicile; the domicile of origin, which arises from birth and connexions, remains until 
clearly abandoned and another taken. 5 Ves. 750. — 4. Which cannot be during 
pupilage. 5 Ves. 787. — 5. Tor some purposes a man may have two domiciles. 
5 Vcs. 786. — 6. But in regard to the succession to personal estate, there can be but 
one; nor docs the lex loci rd sitec prevail. 5 Vcs. 750. — 7. In the case of cotempo- 
rary domiciles, the domicile of a nobleman or gentlemai'i is usually the mansion-hoiisr 
in the country; that of a merchant, his residence in town. 5 Vcs. 78f). — 8. / id in 
the case of lord Somerville, of two acknowledged domiciles, the family scat in Scotland 
and a leasehold house in London, u])on the circumstances, the former, which was the 
original domicile, prevailed. 5 Vcs. 750. — 9. Intestate domiciled in England, leaving 
real estates in Scotland, the heir being one Of the next of kin entitled to share accord- 
ing to the law of England, not subject to the condition of collating the real estate 
according to the law of Scotland. 2 V, & B. 131. — lo. Intestate domiciled in 
England having real estate in Scotland, the real estate charged with a hcritublc bond, 
as the primaiy fund according to the law of Scotland, and not exonerated by the per- 
sonal estate according to the law of England. 2 V. &B. 132. — 1 1. T. P. a native 
of England domiciled in Guernsey, dies intestate, leaving a widow and infant children 
by her, and also by a former wife. The widow after his death is appointed guardian 
of the children by the royal court of Guernsey, and in conjunction with another 
person, who is appointed guardian of the children by the former marriage, sells the 
property of the intestate, and invests the produce in the Er^glish funds ; after which 
she comes to England with her children, and is domiciled there. On the death of 
tfome of the children under age, a question arises whether their shares of the property 
have become distributable according to the law of England, or of Guernsey; and it 
was held, that the law of England is to govern the succession, tlie domicile of tlie 
children being, according lo the opinion of foreign jurats, upon a subject on which our 
own laws are silent, to follow the domicile of the surviving mothers, where no frau- 
dulent intention can be imputed. But fraud may be presumed, where no reasonable 
cause appears for the removal. 3 Mcr. 67. 

(Jb) 1. The general rule is, that a tenant, by annexing any thing to the freehold^ 
abandons his property therein. — 2. This nilc obtains with most rigour between the 
heir and the personal representative, in favour of the inheritance. — 3. Its rigour is 
somewhat moderated where the claimants respectively arc the personal representative 
of tenant for life or in tail, and the remainder-man or reversioner. — 4. And still 
greater indulgence is shewn in the instance of landlord and tenant, in favour of the 
latter. — 5. Upon this general rule, one exception has been grafted in favour of trade; 
and accordingly when tlie fixed instrument, engine, or utensil (and the building cover- 
ing it, falls within the same principle) is used for commercial and not merely agricul- 
tural purposes, it is to be accounted personalty ; may be removed by the tenant either 
during the term, or after its determination ; or, if he dies, it will go to his personal 
representative, and not the heir. 3 East, 38. — 6. A tenant sued by a purchaser in 
ejectment, enters into an agreement that judgment shall be taken by the plaintiff j but 

execution 
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What go to the executor or administrator. 

So the pales, posts, and rails for an inclosure. 12 H. 7. 26. b. 

So furnaces, coppers, &c. fixed to the freehold. R. 21 H. 7. 26. b. 
R. 20 H. 7. 13. b. unless they arc severed in the life-time of the testator. 
Senib. 1 Sal. 368. Vide in Execution, (C 4.) iu Waste, (D2.) 

So wainscot fixed to an house. 4 Co. 64. a. 

So pictures, glasses, &c. fixed instead of wainscot. 2 Vcr. 508. 

So millstones, &c. fixed to a mill, (c) 

So a term for years to attend the inheritance docs not go to the exe- 
cutor, but to the heir. R. 2 Ca. Ch. 156. 160. (^7) 

So deer in a park, conies in a warren, and doves in a doveliouse, go 
with the inheritance to the heir. Co. L. 8. a. 1 Rol. 916. 1. 50. 

So, fish in a ponil, or piscary. Co. L. 8. a. R. Ow. 20. 1 RoL 

916. 1. 45. 

So, apples, and other fruits growing at the death of the ancestor. 
Off. Ex. 84. 

So, roots, &c. within the soil. Off Ex. 89. 

So, a coat-armour, pennons, tomb-stone, and monuments in a church, 
in honour of the ancestor. Co. L. 18. b. 

So, charters, deeds, and other evidences of lands, with the chests in 
which they are preserved. Vide in Charters. 

So, by custom, goods and chattels may go as heir-looms with the 
house to the heir. Co. L. 185. b. 18. b. 

And such heir-looms cannot be devised to defeat the heir. Co. 1^. 
185. b. 

As, the antient jewels of the crown. Co. L. 18. b. 

Tlie best bed, table, pot, pan, cart, or other dead chattel, moveable. 
Co. L. 18. b. 

An antient horn, where the tenure of the land is by cornage. 1 Ver. 
273. 

A caroome, or licence by the mayor, to have a cart in London. Semb. 
2 Ver. 83. 

What goods go to the wife as paraphernalia, vide in Baron and 
Feme, (F. 3.) 

(C) ©aftat go to tfic ewcutoc or aOminiatrator. 

But, generally, all goods and chattels, real (c) and personal ( /), go to 
the executor, or administrator. Co. L. 388. a. Vide ante, (A. 1, 2.) 
— Assets, (C.) 

So, 


execution shall be staged for a certain time. Held, that he was thereby estopped re- 
moving fixtures he had erected during the term. 1 H. B. 2.58. — 7. A tenant entitled 
to remove fixtures, does not abandon his property therein by not removing them 
before the expiration of the term ; therefore, though he is not justified entering upon 
the premises after the term has ended, yet is he in removing the fixtures. 2 East, 88. 

(c) 1. A cider-mill is personal estate; and goes to the executor. 3 Atk. 14, — 
2. Salt-pans go to the heir. 1 H. Bl. 259. n. 

(dj It a copyhold is burnt down, and money collected for rebuilding it, lodged in 
the hands of guardian of tenant in tail, who dies under age, the money shall go to tlic 
heir, both because of the entail, and because it was copyhold; but allowance shall be 
made to his personal representative for the amount of interest of the sum lost, for so 
long as the infant lived. 1 Ves. 460. Vide in Cliancery. 

(ej 1 . If an executor in trust for an infant chants an estate for years into an estate 
for lives, and the infant dies intestate, the lease shall go to his administrator, not his 

heir. 
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So, statutes, recognizances, obligations, and otIiOi securijlifs tor mo- 
ney. Vide O/r. Ex. 90. 

So, a captive, or prisoner taken in war. Vide OH*. Ex. 79, 80. 

* So all chattels of a corporation sole, as a bishop, parson, &c. go to 
his executor, or adniinistrator, and not to his successor. 11. i Co. 65. 
a. lRol.515. L. 

Chattels in action, as well as in possession. 4 Co. 65. a. 

Whether such corporation sole be created by charter or prescription. 
4 Co. 65. a. 

So, if the cliattel be granted to him and his .successors: as, if a term 
for years be granted to a bishop, and liLs successors; his executor, or 
administrator shall have it. 1 llol. 515. 1.5. Co. Lit. 9. a. 46. b. 
388. a. 

If an obligation or other spccisilty be made to him, and his succes- 
sors. Dy. 48. a. 

But chattels, given to a corporation aggregate, as to a mayor and 
commonalty, dean and ciiaptcr, &c. go ui succession. R. 4 Co. 65. a. 
Vide in Franchises, (F 16.) 

So, by custom, a corporation sole may take goods and chattels in 
succession ; as, tlic cliamberlain of T.ondon. 11. 4 Co. 65. 

So, if the president of the college of physicians recover in debt for 
practising without licence, his successor shall liavc a mrv facias upon 
it. U. 1 Rol. 515. 1. 20. 

So, if a manor, to which an advowsoii is appendant, be held of the 
king, and after avoidance the tenant dies; the king shall present by liis 
prerogative, and not the executor, or administrator of the tenant. Co. 
L. 388. a. 

So, if the bishop dies alter avoidance. Co. L. 388. a. 


(D) ipropertg Of gooli0j ftoto ocoteD. 

(D 1.) By succession. 

The property of goods and chattels, which go to the executor, or ad- 
ministrator, immediately u])on the death of the testator, vests hi them. 
Vide in Administration, (B 10.) 

So, the pro])crty of goods, which go to the wife as her paraphernalia. 
Vide ill Baron and Feme, (F3.) 

So, tlic property of goods, which go to the heir. 


(D 2.) By grant. 


So, if a mail gi’ant (g) all his goods, tlic property vests (A) 
grantee, {i) 


in the 


heir. 3 P. W, 99. — li. The rents of an estate descended, bcloiii^cd to posthiiinoiis son 
only from his birth. 3 Atk. 205. — 3. If a debt is owing to A,, and in satisfaction of it 
his dcl)tar grants him an annuity on lands for his own life, and redeemable; this an- 
nuity is part of A.’s personal estate. 1 Vcs. 402. 

(f) Hangings, tapestry, and iron backs to chimnics, belong to the executor. Str. 
1141. 

(g) 1 . A gift of money, due on a mortgage and a bond, by the testator some time 
before his ilcath to a daughter, not sustiuncd upon the circumstances; nierel} a 

change 
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And the grant may be made without deed. Perk. Grant, seel. 57. 
If he grant omfiia bona et catalla all his goods and chattels, real 
and personal, pass. 2 Rol. 58. 1. 17. 

So, if he grant bona sua, without saying omnia. 2 llol. 58. 1- 17. 
And by such grant of all his goods ami chattels, a term for years, 
which he has in right of his wife, passes. 11. 2 Rol. 58. 1. 19. 

So, goods which he has as executor. R. 2 llol. 58. 1.21. 4 Leo. 22. 
R. 1 Leo. 263. 

So, an i?itercssc tcr'miniy though he adds bona in aistodiu stia. R. 2 
Cro. 60. Or, omnia tunc bona sua. R. 3 Leo. 153. 

So, if he grant omnia bona et catalla sua^ and deliver seisin of goods, 
which his wife had as executrix, or administratrix, the gocxls, which 
his wife had, pass. Semb. 2 Rol. 58. 1. 25. 

So, by such grant, a term, which he had by an extent upon a statute 
merchant, passes. 2 Rol. 58. 1. 32. 

So a bond, and statute, viz. the parchment and paper, pass. 2 Rol. 
58. 1. 10. Vide Assignment, (C. 1.) 

So, by a grant of dl liis goods and chattels, moveable and immove- 
able, within such a park, a lease for years, of pawnage in the same 
park, passes. 3 Leo. 19. 

So, by a graht of all his goods and chattels being in such an house, 
a lease for years of the house, as well as the goods in it, ptisses. 3 Leo. 
19. ije) ^ 

But, by a grant of all goods and chattels, trees growing do not pass. 
2Rol. 58. 1.5. 

Nor charters, whicli concern the land. 2 Rol. 58. 1. 12. 

Nor the chest in which the charters are preserved. 2 Rol. 58. 
1. 15. (/) 

By devise. Vide Devise. 


change of the securities from one drawer of a bureau to another, by the wife of the 
testator by his direction ; the fact and the declared purpose jirovcd only by the ex- 
amination of the daughter claiming the benefit, and the widow discharging lierself us 
executrix by payments under tlic gift. 9 Ves. 1. — 2. A letter to executors, express- 
ing a consent that a sum of 500/. was proper to he given to the daughter of the <lc- 
ccased husband, held not to amount to a gift of so much in the executor’s hands, the 
intention to give not being perfected and carried into execution. 1 Mad. 1 76. — 
5. Quere, whether the interest in money, due upon a moVtgage or bond, passes by a 
mere delivery of the security, as a gift inter vivos. 9 Vcs. 1. 

(A) 1. Where the gift is by parol, a delivery is essential to vest the property. 
Str. 955. — 2. And if A. promise to give B. 20/. the promise is nitdum pactum; Ijut if 
he actually pays it, it is a gift, and he cannot recover it back. 2 T. R. 27. 

(t) There may be a qualified special ownership, as well as an unconditional one. 
Thus, if a stable or warehouse be demised, under a restriction against using it as a 
shop, the tenant is not by reason of this restriction the less a special proprietor during 
the lease. 4 M. & S. 295. 

(A) Gift of bank notes, with executors, for th<^ children of A, is a gift among them. 
2 B. C. C. 499. 

(/j 1. With respect to a donatio causa mortis: the description of it in the Digest, 
is not correct; the true definition of it is in lege 27, and in Just. Inst. tit. 7. dc dona. 
/fomAuj, where it appears, that it has the nature of a le|!|;acy, is liable to debts, and is 
only a gift on survivorship. 2 Ves. J. 119. — 2. The gift must be in the last illness. 
1 Ves. J. 546. — 3. Though it need not be in extremis, 2 B. C. C. 612, 3 Mad. 184. 
— 4. It cannot be by mere pnrol. 2 Ves. J. 120. — 5. But there must be a delivery. 
Str. 955. — 6. At least where there is no deed or writing, and quere even then. 

2 Ves. 
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By pledge. 

When tlie property of goods vests by pledge, &c. Vide in Mort- 
gage, (A.) 

(D 3.) By sale. 

So if a man sell {m) his goods to another, the property vests in 
the vendee, (o) 

Though 


a Ves. J. 120. — 7. Which delivery must be an ahaohUc and unconditional delivery of 
possession to the donee, or a third person in trust lor him. 2 Marsh. Jj.VJ. — 8. And 
the possession must continue unintcrriijited to the time of the donor’s death. Ibid. — 
9. Yet it has been held than an ahaolufe gift to take cflect immediately cannot be con- 
sidered as donatio causa mortk 2 Ves. J. Ill ; 4 B. C.C. 28G. — 10. And that it may 
be for a particular purpose. 4 B.C.C. 72. 

a l . Sale of goods is complete, upon order to wharfinger to deliver, comranni- 
to and assented to by him. 7 Taunt. 278. i Moore, 29. — 2. Where the 
terms of sale, as expressed in the sold note sent to the vendee, and corainimicated to 
tlie vendor, arc tluit the quality is to be approved on such a ilay ; the contract is 
binding on both parties, if not disaffirmed before that day expires. 16 East, 45. — 
3. A broker who accepts hills of exchange not for the specified amount of a cargo, 
but for a gross sum generally, on the cargo being placed in his hands for sale, is 
pawnee, not vendee thereof, l M. & S. 484. — 4. A. agrees to buy, and B. to sell 
a quantity of “ St. Petershurgh clean hemp,” at a certain price, through the medium 
of a broker, who acts as agent for both parties. The broKcr delivers a bought note 
to A., in which, by mistake, he inserts lliga Rhine hemp,” instead of “ St. Peters- 
burgh clean hemp,” and then delivers a sale nolo to B., stated correctly according 
to the original contract. Held that the variance between the two notes was fatal, 
and no contract arose. 1 Mars. 555. 5 Taunt. 786. 

(«) 1. When goods are sold, if nothing remains to be done on the part of the seller, 
as between him and the buyer, before the article is to be delivered, the property has 
passed. 12 East, 614. — 2. II’, by the terms of a contract of sale, further acts^touch- 
ing the thing sold, arc to be done by the vendor, to the performance of which it is 
necessary that he have dominion over the property, the property in the thing sold 
docs not vest in the vendee until the acts arc performed ; as where the weight of 
the commodity is to be ascertained, or parcel of a gross commodity separated from 
the bulk. Hence, where A. having about 18 tons of flax, lying in mats, of unequal 
or not ascertained weight, at B.’s wharf, sold** ten tons at" 118/. per ton, to C., the 
amount to be paid by C.’s acceptance at three months, from this day,” and gave the 
vendee an otder on B. for ten tons ; C. stopped payment before B. had weighed oft’ 
the quantity. Held, that A. might stop m IransitUj and countermand the ‘ delivery, 
since the symbolical delivery by an order on the wharfinger was incomplete, the com- 
modity not being in a deliverable state. 2 M. & S. 397. — 5. Where a chattel is 
maeje to order, the property therein is not vested in the vendee, until finished 

and delivered, though he has paid for it, 1 Taunt. 518. — 4. A. possessed of 40 
tons of oil in one cistern, sold 10 tons to B. who, before it was measured off, sold 
the same to C., and gave him a written order upon A. to deliver it. C. took the 
order to A., who wrote thereon ** accepted” The delivery is thereby complete. 
12 East, 614. — 5. Where the custom of the trade on the sale of oil was, For a 
cooper employed by the seller to search the casks, and for a broker, on behalf both 
of buyer and seller, to attend to make a minute of the foot-dirt and water in each 
cask (for which an allowance is made), and for the casks then to be filled up at the 
seller’s expence, and so delivered; — the property does not pass until these circum- 
stances have taken place. 15 East, 522. — 6. Sugars contracted to be sold at a price 
per cwt. cannot be recovered by the vendee in trover, until selected and weighed 
off. 4 Taunt. 644. — 7. A. purchases from the defendant a quantity of oil, which 
was not to be drawn off, but by agreement was to remain undivided in the defemlant’s 
cisterns, and for which A. was to pay a weekly rent for warehouse-room. A.’s bill 
for the oil being dishonoured, and he became bankrupt; held, that die oil, not 
having been severed from the defendant’s stock, this did not amount to such a deli- 
very as would entitle the assignees of A. to have trover for it. l Marsh. ,2. 5 Taunt. 

nr>. 
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Though he suffers tliem to be in possession of the vendor. Perk. 
Grant, sect. 92. {p) 

So if he sell, in market overt, (g) goods in which lie has no pro- 
perty, without covin, the property vests in the vendee. Vide in Mar- 
kets (E.) 

Though the owner be an infant, feme covert, beyond sea, ikc. 
2 Inst. 71«‘h 

But this docs not extend to goods of the king. 2 Inst. 713. 

Nor, to a gift in a market ; for it must be a sale upon a valuable 
consideration. 2 Inst. 713. 

Nor, to a sale by covin ; as, if the vendee knew the goods to be 
another’s. 2 Inst. 713. 

Or, if the sale be in a back-room, warehouse, &c. 2 Inst. 713. 
Or, in an improper place ; as, plate in a scrivener’s shop. 2 Inst. 
713. R. 5 Co. 83. b. 

If the contract was commenced out of the market. 2 Inst. 713. 
Or, made in the night before the rising, or after the setting of the 
sun. 2 Inst. 7H. 


176. — 8. The criterion to dctcrinlne whether there has been a delivery on a sale, 
is to consider whether the vendor stills retains, in that character, a right over the 
property. 2 H. B. 316.— ' 9. Where to a transfer of property a delivery is essential, 
the commodity must be in a deliverable state, or a symbolical delivery will be 
ineffectual. 2 M. & S. 397. — 10. Where a part of the goods solds by an entire 
contract, has been taken possession of by the vendee, that shall be deented a taking 
possession of the whole. 2 H. B. 504. l N. 11. 69. — 1 1. The delivery of a part of an 
entire quantity of goods contracted for, is not a virtual delivery of the whole, so as 
to vest in the vendee the entire property in the whole, where some act other than 
payment of the price is necessary to he performed in order to vest the property. 
6 East, 614. 2 Smith, 670, — 12. Where goods are sent to order by a carrier, the 
carrier receives them as the vendee’s agent. Cowp. 294. Even though not named 
liy him, and so the property is vested in the vendee, on delivery to the carrier. 
3 B. & P. 582. — 13. A delivery to a wharfinger, to be shipped in due course to 
order, charges the vendee. And if the vendor writes, upon the wharfinger’s asser- 
tion, that the goods will go by a particular vessel ; on non-arrival thereby, the vendee 
is bound to apprize the vendor, at the risk of the consequences. 2N. H. 119. — 
14. A. consigns goods to B, abroad, and orders a cargo in return, for which he sends 
his own ship ; the return cargo is delivered to A.’s captain, B. stating it to be on A.*s 
account as A.’s own goods, and to be delivered to A. The return cargo, consisting of 
more goods than the proceeds of those consigned to B., B. draws hills on A. for the 
difference, which he sends to his agent with a hill of lading drawn in blank, and 
desiring the agent, in case of A.’s refusal to accept the bills, to indorse the hill of 
lading to C. A. refuses to accept the bills, and the bill of lading is accordingly in- 
dorsed to C. The ship arrives, and C. demands the goods as indorsee of the hill uf 
lading; the captain, however, refuses, and delivers them to A., who deposits them 
with D. as his warehouse-man. D. then receives notice from B. to hold the goods 
for B. as his property; held, that though tlie goods might have been delivered to the 
captain, on condition of A.’s accepting the bills, yet, that as no such condition was 
imposed at the time of delivery, that delivciy was complete, and vested the property 
absolutely in A. 1 Mars. 323. 5 Taunt. 759. 

(o) If A. a merchant abroad, sends goods to B. a merchant in London for B.’s use, 
and draws on him ; if B. receives the goods, notwithstanding he docs not pay the bills 
but dies insolvent, A. has no lien on the goods. 3 P. Wms. 185. 

(p) Where nothing remains to he performed by the vendor, the circumstance of the 
goods remaining in his possession by election of the vendee, will not prevent the pro- 
perty vesting. 11 East, 210. 

(a) Sale of goods in a shop, though not in London, where there is not suspicion 
of fraud in the buyer^ sliall change the property. B. R. II. 349. 
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If the vendee knew the vendor to be an infant^ feme covert, &c. 
who have no autliority to sell. 2 Inst. 7J3. (r) 

So it (locis not extend to a sale to a man of his own goods. 2 Inst. 
713. Doct. is: Stud. 40. K 

So it’ A. sell his goods, whicli arc afterwards taken in execution, 
and sold by the shcrift^ and afterwards A. redeems them ; he lias a 
new property, which goes to his executor, and not to the vendee. 
R. 4 Mod. 52. (s) 

(rj A. buys plate of B., the defendant, and gives him a draft; for ivhich A. gives a 
receipt as tor cash ; A. pawns the plate to C. the plaintiff^ who was a pawnbroker, 
shewing him thcrcct‘ipt as evidence of his title, on which C. took the goods in pawn. 
The draft turned out afterwards to be a liad one ; for A. had no money with the 
banker. A. was tried on the statute for procuring under false pretences, on an indict- 
ment preferred by the defendant B., and was convicted, C. the plaintiif producing the 
goods. B., the dcfcmlant, upon this, took and detained them ; A. brought lus action 
of trover thereupon, and hchl, that he should recover ; for that the property was not 
changed as against the right owmer, either at common law, or by the statute of James 
respecting pawnbrokers. Lolft 187. 

(s) 1. With res'pcct lo Htoppoffc in transitu . — The doctrine of stoppage in transitu 
is founded upon equitable principles onl). e T. R. 7/i. 5 T. R. (>83. 1 H. B. 357. 

2 H. B. 211. — 2. Questions toucliiug the right of stoppage m transitu can only arise 
between vendor iukI vendee, not between principal and factor; it being a right to 
r<;vest property, which in the case of a cousigmiient to a factor is never divested out 
of the principal ; the only right given to the factor is a lien upon the property after 
he has obtained [losscssiou. 3 'J'. R. 783. — 5. A purchaser upon his own credit, by 
order of another uerson to whom he consigns, is a vendor entitled to stop in transitu, 

3 Bast, 93. — 4. As between the vendor and vendee of goods, the former has a right 
to stop the goods in /rnn6tVu, if the latter become insolvent before they are delivered, 
2T.U.63. S. C. 5 T. R. 683. 1 H. B. 357. 2 lL B.211. 5 T. R. 218. 5T.R. 3G7. 
— 5. Where notes given in payment of goods turn out bad, the goods may bestoppcd;m 
transitu. 7 T. R, — G. The right of stoppage in Irnnsituh not afTected by the 
carrier’s right, a lien for his general baiance^against the consignee. 5 B. Sc P. 42. — 7. , 
The vendor sent goods to the vendee, and a letter of advice inclosing the invoice was 
sent to and received by tlie vendee, and the goods were received by a wharfinger on 
Ins account, who debited the vendee for the charges, iSrc. TJic vendee suspecting Iiim- 
sclf to be insolvent, and having coimnittcd an act of bankruptcy, refused to receive tlie 
goods from the wharfinger, and left them in his hands for the use of the vendor; the 
vcnilor demanded the goods from the whartinger before a commission issued, and tlie 
wharfinger promised not to deliver them out of his custody until he was certain of a 
safe delivery. The stoppage is complete. 2 B. cSIr P. ^15 r. — 8. A. having a quantity 
of hemp in the hands ot B., sells part of it to C., at a certain [irice, jiayuhlc by C.’s 
acceptance at a stated lime, fourteen days allowed for ilelivcry, and gives C. an order 
upon B., to weigh and deliver the hemp so sold to C., or hearer. Before the fourteen 
days had expired, A. gives B. notice not to deliver the hemp to C. The hemp not 
having been weighed oft', and no hill of exchange having been given in payment for it. 
Held, that the sale of it to C. was incomplete, and that 15. was liable for it in trover by 

A. 1 Mars. 252. 5 Taunt. Cl 7. — 9. A. delivers goods to a carrier to he conveyed to 

B. While they are in iransiln, A. gives notice not to deliver ihein ; but by the mis- 
take of the carrier, they are delivered to B., who disposes of part of them, and soon 
afterwards becomes bankrupt. Hold, that the tlelivery to B, was incomplete, and 
therefore that A. was entitled to recover in an action of trover figainst the assignees. 

2 Mars. 457. 7 Taunt. 169. — 10. Where the vendee has no warehouse, or no other 
place of delivery than the warehouse of the packer, See, and there is no place of 
ulterior delivery in view, the traiisitus will he considered as at an cud, when the goods 
have arrived at such warehouse. 3 B.& P. 119. 3 B. & P. 320. Id. 469. — 11. A. of 
London, being in danger of insolvency, goes to (Rasgow, and obtains goods from B., 
for which ho pays by a bill on a house in London, wliicli he’knows to be insolvent. 
The goods arc shipped at Leith, (the invoice and receipt from the ship-owner being 
made out to A.), and are delivered to C. at a vvhai*linger*s in London, who aftervvards 
receives notice to hold them for B. A. becomes bankrupt. In an action of trover by 
A. against C.. for the benefit of the assignees; held, 1st, that the receipt being made 
out to A., opcrutcil as a delivery to him ; and therefore that B.’s right of stoppage in 

Irunsitv 
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transitu was gone : — 2(1, That there was not such conclusive evidence of fraud on 
the part of A. as to avoid the contract. 2 Mars. 36G. 7 Taunt. 59. — 12. Goods scut 
by tile vendor to the vendee’s agent at X., under an ordti* from the vendee to be so 
sent. ‘‘ to be shipped for Y. as iiHiai,” (alluding to former tran.^ actions) where the 
vendee’s correspondent resided, eannot be stopped after deliverv to tlic agenr at X. 
5 East, 175. — 13. A delivery on hoard a chartered, any more tlian a general ihip, 
does not divest the right to stop in transiltu o East, 581. 1 East, 515, — 1*1. 11^ the 
vendor’s assent to a sale hy the vendee, and marking the goods by the new purchaser 
with his own initials, the transit is at an end. H East, .308. — 15. The right of stop- 
page in transitu does not proceed on the ground of rescinding the contract; but it is 
an ccjiiitablc lien adopted by the law for the purposes of substantial jiistiue. lienee, 
the circumstance ol'the vendee baving paid in part for the goods, will not defeat tho 
vendor’s right of stopping them in tramitu ; the vendor has a right to retake them, iin- 
^ less their full price has been paid; and the only operation of a partial payment is to 
diminisii tlie lien pro tanto, 3 East, 95. — 16. When the master of a ship receives 
goods on board, and gives a receipt for them, he is not bound to deliver the bill of 
lading, except to the person who can produce the receipt in exchange for it. 
Therefore, where A. sells gooils to B., to be delivered “ free on board,” and loads 
them on lioard C.’s vessel, taking a receipt, which purports that the goods were 
received “ for and on account of A.,” or even without these words; B. sells the goods 
to D., who, without the consent of A., obtains a bill of lading from C.; B. becomes 
bankrupt. Held, that A. being in jiossession of the receipt, is entitled to stop the 
goodvs in transit u. 2 M.irs. 127. 6 Taunt. 455. Lofit. .325. — 17. The assigimicut by 
the consignee of a bill of lading, Jide an»l for valuable consideration, whether by a 
full or blank indorsement and delivery, transfers the property in its contents to tlie 
as>igiice ; so that the consignor cannot, on the insolvency of the consignee, slop in 
IransUn, 2 T. It. (>5. S. ,3 T. R. 0’8.3. ill. B. 557. 2 11. B. 211. — 18. If a bill of 
Jading is transCcrrcd In tlie consignee for a consideration short of the price of its con- 
tents, but without uoticij that tin; coiUculs have not been paid for, and the indorsee 
afterwards, with notice of that fact, agrees that himself and the consignee shall be, 
partners in the contents, his original right is thereby compromised, and he must stand 
upon his new one only ; and since that is no better than the consignee’s, tlic consignor, 
on insolvency of the latter, may stop in Irnnsitu, 2T. R. 674. — 19. Bankruptcy in 
the vendee, any more than insolvency, is not in itself a countermand of delivery. If, 
therefore, the gooiU reach the jiossession of the assignee under the commission (in 
whom by the assignment the property is vested) before they are stopped, the right of 
stojipage 111 the vendor is at au end ; as if he puts his mark upon them, since then the 
carrier Iicconies his agent in charge. 5 T. R. 464. — 20. Where, on a sale of goods, 
tliev are delivercil liv agreement between the vendor and purchaser to a third person, 
foi‘ work to he done to them, who is to return them to the vendor, by whom nc is to 
he paid ; the goods, whilst in his liaiids, are in transitu, and therefore, all other essen- 
tials concurring, may be sLo[»pcd by the vendor. 7 T. R. 61. — 21. In regard to the 
resension of thr roulrticl . — \\iierc by the terms of a contract of sale, the vendee may 
rescind it, without any aeccptance or other act on the vendor’s part, hy returning the 
thing solci, the contract is rescinded, though the vendor refuse to receive it. 1 T. R. 
153. — 22. The concurrence of both vendor and vendee is ncccssarv to rescind a con- 
tract of sale; so that if an oder to rescind is made by one and rejected by the other, 
the latter cannot afterwards, and after the rights of third persons have intervened, by 
assenting rescind it; as where the former becomes bankrupt in the interim. 5 T. R. 
402. — 25. Where thei-cj is an agreement to take a horse back, if on trial he shall bo 
found faulty, thougli it is accompanied with an e.\press warranty, yet it is incumbent 
on the purchaser, if he discovers any fault, to use due diligence in returning the 
horse, lor a trial means a reasonable trial. 2 ILB. 573. — 24. Where a hoi’se is sold 
with a month’s trial, the vendee may rescind the contract at the end of the month, 
though in the interim he was desired by the vendor to return liim, on liis saying that 
he disliked the price. 1 N. 11. 257. — 25. If the vendor of goods accepts an olfer 
previously made hy the purchaser to return them, the contract is theVeby rescinded, 
and the property revested froiii the time of the offer, so as to avoid au attachment in 
the interim by the creditors of the purchaser. 5 T. R. 211. — 26. If a contract of 
sale is concluded, and the purchaser, on the commodity being tendered, refuses to 
receive it, whereupon the seller recjuesls him to sell it for iiiin, which he agrees to do, 
this amounts to a waiver of the original contract. 5 M. 578. — 27. Where one 
party derives benefit from a tiling, the title to which eventually proves defective, he 
cannot recover the consideration paid to the other, if ignorant of his want of title. 

1 N. R. 26*0. — 28. As against the vendee the contract of sale is annulled, by a 
material alteration in the sale note, made hy the broker at . his instance, after 

delivery. 
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(£) (Caitien tbe property tiei not Pedteo. 

But, if a man take the goods of another by wrong, that does not 
alter the property. (/) 

As, if thieves steal goods, the property is not vested in them. 

So if pirates take goods. Grot, de j. b. et p. 1. 3. c. 9. s. 16. R* 
1 Kol. 285. 

And though the king grant bona •piratarum to the admiral, and 
goods tiiken piraticc are brought to England, the owner may take 
them ; for the grant extends only to the proper goods of the pirates. 
R. 1 Rol. 285. 3 Bui. 28. 148. Vide Admiralty, (D — E 3.) 

So if a pirate sell goods, taken piratice^ to A., the owner may take 
them. S Bui. 29. 


delivery. 1 5 East, 29. — 29. If A. transfers goods to B. for a particular purpose, which 
it afterwards becomes unnecessary or impossible to fulfil, the property is revested in 

A. 5 T.R. 215. 2 II. B. 501. — no, WUk respect to payment — If goods arc sold, to 
be paid for in ready money, the vendor should not deliver them without payment. If' 
he docs, lie consents to waive the mode of payment stipulated for, and lets in any 
other which by law is accounted such ; for instance, a set-otf‘. 2 M. & 8. 510. — ni. 
If goods sold arc to be paid for by a good bill, and the bill given proves bad^ tlic ven- 
dor may sue the vendee for the price. 6 T. 11. 142. and see Bdl of exchange. — 32. 
Js to who shall bo considered the vendor, — Goods belonging partly to A. and partly to 

B. , arc put to auction at A.’s house, having been entered at the excise in A.’s name, 
and the catalogue stating them to be all the property of A. (J. being the holder of an 
acceptance of A., purchases several of the articles, without being informed that part 
of them only were the property of A., and settles with A. for the amount. Held, that 
the payment to A. was good, and that the auctioneer having suffered C. to lake away 
the goods without giving him notice not to pay to A., was precluded from recovering 
from C. the value cither of the goods which had been the property of A., or of those 
which had been the property of B. 2 Mars. 497, 7 Taunt. 257. So. though there 
had been no actual settlement, the purchaser would have been entitled to have set off 
n debt due to him from A. 2 Mars. .501. 7 Taunt. 245, — .55. With reference to the 
vendee, — The person who had the benefit of goods sold to a third person, held liable, 
under circumstances, to the vendor for the price. 4 Taunt. 37(i. — 34. The vendor of 
goods sold and delivered to A. and transferred to B., by consent may sue B. for the 
price. 5 Taunt. 450. — 55. There is an agreement between A.& B., traders, A. on 
his separate account in England, A. and B. on their joint account in Ireland, that 
goods ordered by A. to be mirchascd by B. for the house of A. & B, shall be charged 
at prime cost. Held, that B. as well as A. was liable to the seller for* goods so pur- 
chased, and that the debt arose in England, l Taunt. 270. — 35. In regard to actions 
between vendor and vendee, — Qumre, whether the onus of proving the dishonour of 
a hill given in payment is thrown on the buyer or seller in an action for goods sold 'r* 
7 Taunt.31 2. 1 Moore, 61 . — 56. Demand of delivery of goods sold,as sufficient proof of 
an averment that plaintiff was ready and willing to perform his part of the contract, al- 
though that deinand was made by his servant, when he Iiimsclf was not present to have 
done so, if required, on the spot. 3 Price, 86. — 57, As to the vendor's duty to insure, 
pursuant to a carrier's notice. — Where goods arc sent to order by a carrier, and lost, 
the vendee cannot be charged, where the vendor neglected to insure pursuant to the 
carrier’s notice, which was notorious. 14 East, 475. — 58. As to whetfier a sate shall 
be invalidated by the want of a revenue licence in the vendor, — Where no fraud upon the 
revenue is intended, but there is a neglect only by the vendor to take out a licence or 
enter himself as a dealer, the contract of sale is valid. ii East, 180, 

a) 1. Where the lawful property may be identified and traced out, the owner shall 
come and recover, when the thing has been unlawfully converted and changed ; for 
though the has been changed, the/^rc^cr/y has not; nor will seizure into 

the hands of the crown in such case be a bar. Lofit. 759. — 2. Trover lies where a 
felon has stolen goods and changed them into notes, if the notes clearly appear to 
l>e the product of the specific goods. Loift. 89. 



What things ure nUUius in ho7ns. 28 £ 

So, thougli the wrong-doer sell tlie goods lo the owner himself. 
Doct. & Stud. 90. 

Or die in possession ; for a descent does not toll a right to goods. 
Co. L. 24*9. a. 

^ CF) JOfiat tfjingfit ace nullias in bonis. 

Fera^ naturae 

tn things which arc fenv natiir(r^ Jioile can have an absolutd 
property : 

As, in deer, conies. R. 7 Co. 17. b. 

llor, ill hawks, doves, herons, plieasanU, partridges, or other fouh, 
which arc at lar^e, and not rcclaijiied. 19 H. 7. 6. 30- 
Nor, in fish (w) at large in the water. 

Nor, ill swans not marked, and at large. 7 Co. IG. 

But all swans are royal fowls, and may be seized to the use o* ho 
king. 7 Co. 16. a. 

Yet, a man may have a qualified or possessory property in th. > . 
as if deer, &c. arc tame. 7 Co. 17. b. 

If hawks, &c. are reclaimed. 

So if pheasants, partridges, or other fowls are tame. 

If a swan be tame, viz. kept in his private moat, or pond, though 
it be not marked. 7 Co. 16. b. 

Or if it be kept in waters within his manor. 7 Co 16 b. 

So if it be lawfully marked, though it be at large. 7 Co. 1 7. a. 

So a man may prescribe for a game of wild swans, not marked, irt 
such a creek. K. 7 Co. 18. a. 

So doves in a dovecote. 

Young herons, &c. in their nests. 7 Co< 17. b< 

Fish in a trunk, &c. 

And of such tilings tame, or inclosed, felony may be committed. 
7 Co. 18. a. 

Or trespass lies, qnarc damas^ accipitresy Sfi\ $uos cepit^ if ho 
shews them to be reclaimed. 7 Co. 17. b. Vide in Pleader, (3 M 9.) 

But, if deer, fowls, &c. tame, or reclaimed, attain their naturid 
liberty (o'), and have no inclination to return, the property shall be lost 
7 Co. 17- b.* 

So if the possession be ratione privUegu only, he has no property 
in them; as, if deer are in a })ark, conies in a warren, &c. 7 Co. 17. b. 

And, if they go out of the forest, park, &c. the forester cannot 
enter another's soil to retake them. Kcl. 30. Manw. 106. 

So a man may have a property in a dog. 7 Co. 18. a. R. 12 
H. 8. 4*. 5. 

And there are four dogs, of w'hich the law takes notice, viz. a mas- 
tiff, an hound, (which comprehends greyhound, bloodliound, &c.) a 
spaniel, and a tumbler. 7 Co. 18. a. 1). Cro. El. 125. 

Ami trover, or trespass lies for them, R. 1 liol. 5. 1. 304 Ow. 91. 
Hob. 283. Cont. 3 Leo. 219. Adm. 2 Cro. 44. 169. 

(u) Unless where an exclusive right is vested in a particular person, fish upon the 
sca^&hore, between high and low water-mark, belong to the fir^t fortunate finder. 
S B. & P. 472. 

(x) If A. start a hare in the grounds of B., hunt it into those of C-, and tliere tnko 
it, the property therein ia in A* 14 Ea'it. 

Voi.. 11. i; Alii 
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And a defendant may justify an assault in the defefice of his dog. 
D. Cro. El. 125. Ow. 94. Vide in Pleader, (3 M 15.) 

And delivery of a dog will be a good condderation for an assuiwsit* 
R. Cro. El. 125. Ow. 93. 

So a man may have a property in monkeys, parrots, &c. for they are 
merehandize, and valuable* 

(G) dEmMemenw* 

(G 1.) What are. 

Emblements upon the land at the death of the tenant, are chattels, 
and go to the executor or administrator. Vide ante, (A 2.) 

And therefore, if a man sow his land, and die ; the corn growing goes 
to his executor, or administrator. Co. L. 55. b. 

So, if he set roots. Co. L. 55. b. 

If he plant hops from old roots ; for he annually manures the land, 
&c. R. Cro. Car. 515. 

If he sow hemp, flax, or odier thing of an annual profit. Co. L. 55. b. 
1 Rol. 728.1. 1. 

But things, which give no annual profit, are not comprehended un- 
der emblements : as,* if he sow the land with acorns. Co. L. 55. b. 
1 Rol. 728. 1. 5. 

Or plant oak, elm, ash, or other trees. Co. L. 55. b. 

So things, which proceed annually of themselves, without the labour 
of men, are not emblements ; as, grass. 

Though improved by the labour or industry of the lessee. 1 Rol. 
728.1. 10. 

(G 2.) Who shall have them. 

If tenant in fee, or in tail, die after sowing of the com, and before 
severance, his executor, or administrator, generally, shall have the em- 
blements. 10 Ed. 4. 1. b. 21 H. 6 . SO. a. 37 H. 6 . 35. b. 

So, by the St. Mert. 20 H. 3. 2. Tenant in Dower. 

So every one, who has an uncertain estate or interest, if his estate de- 
termines by the act of God before severance of the corn, shall have the 
emblements, or they go to his executor, or administrator ; as. If tenant 
for life sow the land, and die before severance. Co. L. 55. B. 

Or, tenant jnir aiUer vie and cestuy que vie dies. Co. L. 55. b. 


(y) 1. But if tenant in fee devises his estate, the devisee shall have the crop whe« 
ther the devise was before the sowing. Winch.' 52. Vide Co. Litt. 556. n. s East, 
^45. <— 2. Or after. Winch. 51. — J. If he devises it to one for life, with remainder 
Over, and the devisee for life also dies before the severance, the remainderman shall 
have k. Winch. Sl. Cro. EWz, 61. — 4. If a man conveys an estate which he has 
sown to^A. for life^ and A. dies before the crop is severed, the person who sowed it shall 
have it. ' tiob. 132. in marg. — 5. Though the devisee UprimA facie to have the crops^ 
he shdl not, if there are Words to show an intent that the executor shall have 
them. 8 East, 343. — 6. A devise to the executor of all the stock upon his farm 
will entitle the executor to the crops. 8 East, 338. — 7. Where testator devised his 
lands in fee, and gave to his executors all hb monies, &Ci household goods, stock utoii 
his farm, with the implements of husbandly, and all other his personal estate, of vmat 
nature or Idnd soever; the devisee sold the crops which were standing when the testa- 
tor died, and the executors brought money had and received. Le Blanc, J. thought 
at the trial, that the devbee was entitled, but reserved the point; and the court con- 
sidered the point settled by Cox v. Godsalve, and gave judgment for plaintiir. 8 East, 



Emhidffienis. 

tenant fcr years, if he so long live; or the lessee of tenant for 
life. Co. L. 55. b. 1 Rol. 727. I. 1 1. 15. 

Or, if a lessee at will die. Co. L. 55. b.‘ 

So if a tenant by statute-merclumt, &c. sow, and be satisfied by the 
casual profit before severance. Co. L. 55. b. 

So, if a joint tenant agreej that his companion shall occupy, and sow 
all the land, who sows, and dies before severance, his executor shall 
have them. R. Otv. 102. 

So, if his estate determines by the act of another : as, if lessee at will 
sow the land, and before severance the lessor determines his wilh 
Lit. sect. 68. 

So, if a man seized in right of his wife sow, and die before severance, 
his executor shall have the emblements. Co. L. 55. b. 

So, if the wife die before severance, the husband shall have them. 
Co. L. 55.b. 

So, if a man die, his wife privement enscinty and the daughter enter 
and sow, and then a son is born; the daughter shall have tncni. Co* 
L. 55. b. 1 Rol. 727. 1. 20. 

lihe St. of Mert. 20 H. i, 2. which gives the emblements to tenant 
in dower, was only in affirmance of the common law. 2 Inst. 8 1 . 
T. 4. H. Fitz. Devise, 26. 

But by some, it was by the equity of the st. of Mert. that tenant in 
fee, in tail, by the curtesy, for life, at will, or the like uncertain in- 
terest, shall be allowed emblements. Per Prisot, 87 H. 6. 7. a. Per 
Fortescuc & Danby, 37 H. 6. 35. b Per Ycl. but two J. coift. 21 H. 6. 
30. a. 10 E. 4. l.b. 

But where a man has a certain interest, and knows the determination 
of his interesrt, he shall not have the ouiblemeuts at the end of his term ; 
as, if lessee for years sow his land, and befere the corn severed, his 
term ends ; the lessor, or he in reversion, shall have the corn. Lit. 
sect. 68. 

So, if husband and wife are )oint*tcnant6 fer life, and the husband 
sows, and dies before severmice, tlie wife surviving shall have it, and 
not the executor of the Imsbami. Co. li. 55. b. Semb. 8. Ass. 21. * 
Per five J. 4 cont. Dy. 316. a. and there, by an award, the wife had 
three parts, and tlic executor the fourth for his seed. Per Wray, said 
to be adjudged, but Poph. dub. Cro. El. 61. Dub. Noy, 149. 
Dy. 316. in marg. Vide 1 R<>1. 727* I. 30. Dub. and the v/ife had one 
moiety, and the executor tlie otlier moiety. 2 Ver. 322* 

So, where one joint-tenant sows, and dies, the survivor shall have it. 
Per Poph. Ow. 102. Acc. 2 Ver. 323. 

So, if a man devise land to A. he shall have the emblements. R. 
per three J. Win* 51. 

So, if a devise be to A. for life, remainder to B., and before seve-* 
ranee A. dies ; 6. shall have them. Per two J. Clench cont. Q^o. 
£1. 61* Said to be adjudged, Win. 51. Godb. 159. 

So, if a devise be to A. for life, who dies before severance, he in 
Bse reversion shall have them. Per two J. Clench cont. Cro. El. 61. 

So, fhon^ the deVlse was made before sowing, and tlie devisor affer^ 
wards sow, and die before severance, the devisee shall have them, ami 
not the execuilor* Said to be adjudged, Win. 52. 

So, if a man determines his estate by his own act, he shall not have 

U 3 the 
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the emblements ; for they go with the land : as^ if lessee at will sow, 
and afterwards determine his will before severance. Co. L. 55. b. 
5 Co. 116. Cro. El. 461. 

If a lessee durante viduHate sow, and afterwards take husband. Co. 
L. 55. b. R. 5. Co. 1 16. Cro. El. 460. 

If a lessee surrender. 1 Rol. 726. 1. 40. 

So, If the estate determines by forfeiture, condition broken, &c. for 
it is the act of the lessee. Co. L. 55. b. 1 Rol. 726. 1. 33. 36. 

As, if the lord enter upon a copyholder for not doing of services; 
he shall have the emblements tempore seisinee. Bro. Emblements 4. 

4 Co, 21. b. 

So, if a man enter by title paramount, he shall have the emblements : 
as, if a disseisor sow, and the disseisee enter before severance. Co. 
L. 55. b. R. Mo. 24. Bro. Emblements 10. 12. 17. 20. 

So, if the disseisee enter after the corn severed by the disseisor. R. 
Dy. 31. b. Dal. 30. Co. L. 55. b. R. Mo. 24. 

So, if A. acknowledge a statute, or recognizance, and afterwards sow 
the land, and the conuzee extend theland. R. 2 Leo. 54. 

But, if the lessee of tenant for life be disseised, and the lessee of 
the disseisor sow, and then the tenant for life dies, and he in the 
mainder enters ; lie shall not have the corn, but the lessee of the tenant 
for life. R. 5 Co. 85. a. Cro, El. 463. ( 2 ?) 

(H) Creetf. 

All trees annexed to the land are parcel of the inheritance, and pass 
with it. 

And therefore, if a man convey land by bargain and sale, grant, &c. 
and all trees, by express words; if the land does not pass for default of 
inrolment, or otherwise, the trees do not pass. R. 11 Co. 48. a. 

So, if a man lease lands for life, or years, with all trees, &c. the trees 
pass only as they are annexed to the land, and the lessee shall be subject 
to waste, if he cuts them down. R. 11 Co. 48. a. 2 Bui. 7. 

So, if a man lease lands for life, or years, except the trees; yet those 
continue parcel of the inheritance, (so long as they are annexed to the 
land,] and descend with it to the heir. R. 1 i Co. 48. a. 

Or, if the lessor convey the inheritance, they pass witli it to the 
grantee. R. 1 1 Co. 48. a. 

If a feoffment be, except the trees, and the feoffee afterwards buy 
the trees, they are rc-annexed, and parcel of the inheritance. 1 1 Ca. 
50. a. 4 Co. 63. b. 

V ■ ^ 

r. But the tenant for life’s lessee shall have it ; for had the tenant for lifchlived 
until the severance, and the lessee had entered at any time before, lie would have bc^ 
come entitled to it, and when the act of God deprives him of the power of entering, 
the law gives him whatever an entry would have entitled him to. Cro. £Iiz. 464. 

5 Rep. 85. — 2. If a man conveys an estate, which he has sown, to A. for life, re- 

mainder to B. for life, and A. dies before the crop is severed, B. shall have it. Hob. 
132. Godb. 159. — 3. If the mortgagor sows the land, and the mortgagee enters, the 
mortgagor will not be entitled to the emblements. Dougl. 283. 4. A, lets land to B. 

for 99 years determinable on his life, with proviso for re-entry, if let to'tillage.without 

' licence. C. under-tenant plows and sows in the life-time of B,, who dies, no re-entry 
being made ; the proviso is gone on the determination of the lease ; A. cannot have 
any advantage of it; and C.may entecthe lands, and take the emblements. 3 Wik. 
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If tenant in tail grant his trees^ and die before severance, they are 
afterwards re-annexed to the inheritance. 1 1 Co. 50. a. 

If A. tenant for life, without impeachment oF waste, witli power to 
eut trees, &c, and to make leases for three lives, lease for three livos^ 
except the trees, and die before cutting ; the trees are re-annexed, and 
his executor cannot cut them. R. Lat. 163. 

But, if the owner of the soil grant all his trees, they arc now severed 
from the inheritance. 

And though the soil itself does not pass, yet a sufficient nutriment 
out of the earth for the vegetation of the trees, is granted. R. 1 1 Co. 
49. b. 

And, if there be a grant to any one and his heirs, he has an inheri- 
tance in the trees without livery, li Co. 49. b. 

If tenant in tail grant trees, they go to the grantee and bis executors, 
1 1 Co. 50. a. 

But, if the tenant in tail die before severance, the grantee cannot af- 
terwards take them. 1 1 Co. 50. a. 

If tenant in fee lease, excepting die trees, and afterwards grant tlie 
trees to the lessee ; they are not re-annexed to the inheritance, but the 
lessee has an absolute property in them. R. 4 Co. 63. b. 

If he lease, excepting trees ; he has power to shew them to a buyer, 
to cut and carry away. R. 11 Co. 52. a* 

If he excepts trees, but only the loppings to his wife; the wife shall 
have the loppings of all the trees there. R. Jon. 376. 

Lessee for life, or years, has only a special interest and property ia 
the fruit and shade of timber trees, so long as they are annexed to the 
land. 4 Co. 62. b. Dy. 90. b, 1 Rol. 181. 

And he has a general property in hedges, bushes, trees, &c. which 
are not timber. 4 Co. 62. 1 Rol. 181. 

And, therefore, if the lessee cuts down (a) hedges or trees not tim- 
ber, the lessee shall have them. 

So, if dotards, &c. which have no timber in them, are thrown down 
by the wind, &c. the lessee shall have them. Mo. 812. 

So, if a man cut down timber trees, the lessee shall have trespass, in 
respect to the loss of his fruit and shade. 

Though the lessor, or any one by his licence or command, cut them 
11 Co. 48. b. Mo. 7. Jon. 376. 

So, if a house be thrown down by tempest, the lessee may take timber 
for repairs. 1 Rol. 181. 

So the lessee may cut down trees for repairs. Vide in Pleader, (3 O 
11.) — Waste, (D 5.) 

Though he be restrained to take them without assignment ; if there 
be no assignment upon request. Lut. 1480- 

But the lessee cannot assign his term, excepting the trees ; for he has 
an interest only in respect of the land, (unless it be, witliout impeach- 
ment of waste.) R. Al. 81, 82. Adni. Lat. 269. 

(a) 1. The property in trees severed for an unjustifiable purpose, immediately vests in 
the general owner. 2 ]V;1. & S. 494. — 2. Thus a tenant for life dispunishable. 1 T. R. 55. 
— ft. Or where there is none such, then to him who has the first estate of inheritance. 
3 P. Wms. 276. AJ. 81. 3 Atk. 751. 1 Vcs. 5fi4. S46. — 4. But in the case of an 

entry to avoid a fine, the entry has no relation with respect to trees felled. 13 East, 
474.-5. By severance the special ownership in trees is determined. 1 N. R. 25. 

US And 
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And if the lessor except the trees, the lessee cannot take them for 
repairs. 

Though lie be allowed to take them by assignment for repairs ; yet if 
the lessor does not assign, the lessee cannot take them, and if be does 
t;akc them, he will be a trespasser. 11. Tut. 1480. 

So tenant after possibility cannot grant bis estate, except the trees, 
Ter Jones, Lat. 270 . 

But the general property of timber trees remains in the lessor, who 
has the inheritance of the land. 11 Co. 48. 

And, therefore, if lie grants the trees during the lease, the grant is 
good, though it shall not take effect until tlie lease be determined, with-^ 
put the assent of the lessee. ] 1 Co. 48. b. Cent. 4 Co. 62. b. 

And, if the lessee cut down trees, or pull down a house, the lessor 
may take the timber which the lessee does not use for repairs ; for when 
it is severed from the land, the general property is in the lessor. R, 
} 1 Co. 8 1. b. R. 4 Co. 62. b. 63. a. 

So, if the trees or house be thrown down by tempest, the lessor may 
take them, or maintqtin trover lor them. R. 11 Co. 81. b. R. 4 Co. 
.63. b. 

So, if they are cut down by a stranger, or otherwise severed from the 
land. 11 Co. 81. b. R. per three J. Cro. Car. 242. Jon. 255. 

If he in reversion cut and sell with the assent of the tenant for life, 
being a recusant, he shall liavc the money, not the king. R. 1 Bui. 133. 

So, if a disseisor cut down trees, &c. the disseisee, after re-entry, 
shall have trespass ; for he revests the ireehold iu himself ab initio. 
11 Co. 51. a. 

And though he shall not have trespass against the feoffee or lessee of 
the disseisor, who come in by title, or against a second disseisor ; yet, if 
such feoffee, lessee, or second disseisor cut down trees, &c. the disseisee 
after his re-entry, shall have trover; for the property is re-continued to 
him. 11 Co. 51. b. 

Tl^ough tlie feoffee, lessee, &c. had sold or carried them off from the 
land ; for that does not alter the property. 1 1 Co. 51. b, 

So,, if tenant by the curtesy, or in dower, cut down trees, &c. he in 
reversion or remainder may take them, or maintain trover for them, 
4 Co. 63. a. 11 Co. 82, a. 

So, if tenant after possibility, &c. 4 Co. 63. a. R. cont. 1 Rol, 

184. 

So, if tenant for life, remainder for life, cut down trees, &c. he in 
the reversion shall take them, or shall have trover for the trees, though 
he cannot have waste during the same remainder. R. Al. 81. 

So the lessor may take or maintain trover for the bark of the trees 
cut. R. Cro. Car. 242. Jon. 255. 

Though the Uecs arc converted to boards, See., for the pruicipal sub? 
stance remains* R. Mo. 19, 20. 

Though tlie^ are curried away, or converted at the time of ciittingi 
or afterwards. R. Al. 82. 

Though the lessor docs not seize the trees before the action com- 
menced, R. Al. 8^. ‘ 

Yet, if there be a lessee for life or yeaiv without imeachment of 
lyuiite, he an interest and pr<^erty in timber trees^ &c. and may 

cut 
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eut them dowii» and convert them to hie own use. Co. L« 220. a. R, 
Mo. 327. K. 11 Co. 82. b. 

So^ if trees are thrown down, or the house prostrated by tempest, the 
lessee without impeaclunent of waste may take them ; for the entire pro- 
perty is in him, when the trees are severed from the inheritance by the 
act of the party or of the law* R* 11 Co. 84?. a. 1 Rol. 183, 4. 

And, if the lessor afterwards sell the trees, and the lessee without 
impeachment cut them down, the vendee cannot have trover for tliem ; 
for the sale was void against the lessee. Semb. Cro. Car. 274?. 

So, if a stranger cut down the trees, the lessee without impeachment 
may have them, or maintain trespass or trover for them. Cont. 4 Co, 
63. a. Acc. 1 Rol. 183. 

So lessee without impeachment may assign his term, excepting the 
trees. R.A1. 82. Lat. 270. 

So he may make a lease except the trees. Vide Lat. 270. 

So may tenant after possibility. Semb. Lat. 270. 

But a lessee without impeachment has not an absolute property in 
the trees ; for, if he docs not cut them down during his term, he shall 
not have them, but the lessor shall have them, as annexed to the freehold, 
\ Rol. 182. Lat. 270. 

Bona c^nfiacata, etc. Vide VI^aife, (D)» 

felonum. Vide Waifb, (C). 

fuflitibotum, et in ertaertli* poafforum. Vide WjiiFE, (B). 

— ~ notabitta. Vide Administrator, (B 4.) 


BIGAMY. 

Vide PowGAMY, in Justices, (S 5.) 


BILL. 

3N!l of appeal. Vide Appeal, (G 4.) 

— ht toap of appeal. Vide Chancery, (2 O 2.) 

Certiorari Bill. Vide Chancery, (2 O 1.) 

Bill in cjanccrj. Vide Chancery, (E 1, 2. — F. — G. •— M. •— Y 6. 
— 2 N 1, &c.) 

— of crebit. Vide Merchant, (F 3.) 

— for biacobet^ Vide Chancjcry, (2 G 3. — 3 B 1, 2.) 

4tt eauttF for tttjeis. Vide Chancery, (3 C.) — Dismes, (M 14 .j 

• ettibenre. Vide Evidence, (C 2.) 

— of orceptiono. (J) 


ib) 1. The court out of which a record issues cannot take cognizance of a bill of cx- 
eeptions tendered at the trial. €owp. 501. — 9. The court of K. B. after deciding on 
a bill of exceptions, that evidence rejected in the court of great sessions in Wales was 
admiuible, will award a venire de novo into the next English countv. 2 T* R. 125. — 
3, Where judgment for the plarntitr in C. B. is reversed, on a hill ot exepdons in K. B. 
the defendant is not entitled to costs. 5 East, 49i, — 4. Nor can the costs of a bill of 
exceptions be included in the taxation below, l B. A P. 32. 

U 4 . Bill 


BREACH. 


-"ill of wtjanae. Vide Action upon the Case upon Assumpsit, 
(A 2.) — Merchant, (F 4!, &c.) 

obliflatotg. Vide Merchant, (F 2.) — Obligation, (D), 

Sricii«l mill - Vide Chancery, (Y 6. — 2 N 1, &c.) 

®iir i. I parliament. Vide Parliament, (G JIj &c.) 

— of ttWeto. Vide Chancery, (G). * 

of rebiOot. Vide Chancery, (F). 

Sinale^ill- Vide Obligation, (C). 


BISHOP. 

Vide Certificate, (A 1, &c.) — Ecclesiastical Persons, (C 2.) 
— Esglise, (H 11.)— Ireland, (E.) — Pleader, (3 1 12.) — Vh 
sjtor, (As,) 


BODY POLITICK. 

Vide Capacity, (A 2. — B 5.) — Franchises, (F 1, &c.) 


BONA NOTABJLIA. 

Vide Administrator, (B4.) 


BOND, 

Vide Chancery', (4 D 1, &c.) — Condition, (A 5. — D 7, 8,) 
Obligation. — Pleader, (2 G 12. — 2 W 9. 16, 8cc. 46.) 


BOTTOMREE. 

Vide Merchant, (E 4.) 

BREACH. 

3P*eac& of an atoats. Vide Arbitrasient, (G. — H I 5, 6.) 

* ' - BtonBition. Vide Condition, (M 1, &c. — N. — O 1, &C' 

— Si, 2.) — Chancery, (2 Q 2, &c.) 
tobenajit. Vide Covenant, (E 1, &c. — Pleader, f2 V 
14, &c.) 

, — of faitj; Vide Prohibition, (0 13.) 

of ^e peace. Vide Justices of the Peace, (B 4, &c.) 

Leet, (L 5.) 

■ pf pttfoR. Vide Escape. — Impbisonment, (M 3.) — Jus- 
tices, (Q). Officer, (G 8.) — Rescous. 

IDreae^ 
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#f tetoBnijante. Vide Baii, (O — P.) 

■ -of ttuat. Vide Chancery, (4* W 25, &c.) 

0 d 0 iantnent of a iteac^. Vide Pleader, (C 44, &c. — F 14, 15.) 

BREAD. 

asaiseanli aaaagof 15t:an. Vide Justices of Peace, (B 96.) — Leet, 

(L 8,) 

BRIEF. 

(A) cbe tfctieral lefort^ of toritsf. 

Breve^ siait regula juris^ hreviter ran eiiarrat^ intentionem tamm fw- 
arrantis plane exprimit* Co. L. 73. b. 

Writs are either original or judicial. Co. L. 73. b. 

As to mesne or judicial process. Vide in Process. Vide in Exe- 
cution. 

And process by writ miiy be upon an indictment or information in 
criiniii*ai cases. 2 Inst. 40. 

As well as in actions real, personal, or mixed. 2 Inst. 40. 

So some writs are in the nature of a commission. 

As a writ of error or false judgment. 2 Inst. 40. 

A writ for election of knights of the shire for parliament. 2 lust. 40. 
Or for election of a verderor or coroner, 2 Inst. 40. 

Or for his discharge. 2 Inst. 40. 

A writ of jusiicies* 2 Inst. 40. 

De ventre inspiciendo. 2 Inst. 40, 

De viis & venellis mioidaudia. 2 Inst. 40, 

De securitate pads, 2 Inst, 40. 

A writ of association, si non omnes^ 2 Inst. 40. 

So some writs are extra-judicial and mandatory ; as, a writ for sum- 
inoning a peer to parliament. 2 Inst. 40. 

Or tor summoning one to be chief justice of B. 11. 2 Inst. 40. 

Or for taking the degree of a serjeant at law. 2 Inst. 40. 

A conge d^ elite a bishop. 2 Inst. 40. 

A writ de restitutione spiritualium. 2 Inst. 40. 

A writ of livery. 2 Inst. 40. 

A writ of protection. 2 Inst. 40. 

So, writs in the negative; as, denon poneridis in assisis jurat is, 
S Inst. 40. 

Qpod ne exeat regnum, 2 Inst. 40. 

In all actions the king’s writ shall be allowed ex dchito justiiia, 
2 Inst. 40. 

And, as it was established by parliament originally, it cannot be 
changed without authority of parliament. 2 Inst. 40. 

All writs ought to issue under the great seal, and in the king’s name. 
Vide Process, (A 2, 3.) 

A writ generally shall be directed to the sheriff or coroner. 2 Inst. 41. 
But it may be directed to the party himself. 2 Inst. 41. 

For more concerning the various sorts of writs, vide their respective 
tides. 


BRIBERY. 
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BRIBERY. 

Vide Ofticer, (I.) — - Parliament^ (G 5.) 

BRIDGES. 

Vide Chimin, (B 1, &c.) — Uses, (N 4.) 

BRINGING MONEY INTO COURT. 

Vide Pleader, (C 10.) 

BROKAGE. 

Vide CHANCERy, (3 Z 8,} — Officer, (A 2.) — UsuRy, (D), . 

BROKER. 

Vide Merchant, (C). 

BUGGERY. 

Vide Justices, (S 4. — Y 13.) 

BURGAGE TENURE. 

Vide Burbough, (£,) 

BURGESS. 

Vide Bubrouch, (D.) 

BURGLARY. 

Vide Justices, (P 2, &c, — Y ?.) 

BURIAL. 

Vide CzMETBi^y, (B.) 

BURROUGH. 
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BURROUGH. 

(A) 'Burrougb $ U>bat sbaU be* p. 299* 

(B) Citgj tobat 0 baU be. p.299. 

(C) Citizen, p. 299. 

(D) ‘Burgeisfflr. p. soo, 

(E) Ccnure in burgage, p. soo, 

(A) OBattougb 1 tobat jsball be* 

Burrough imports an antient town of principal note, and which en- 
joys particular privileges. Lit. s. 164. Co. L. 109. Brady’s Treat, 
of Burroughs, 2, 3. 

Every city is a burrough, but every burrough is not a city. Co. L. 
109. 

Every burrough sends burgesses to parliament; and, therefere^ na 
town shall now be called a burrough, which does not send burgess^ to 
parliament. Lit. s. 164. Co. L. 108, 9. The writ of summons com- 
mands, quod de quolibet hurgo duos burgejises eligi facias^ 8fc. and tfie 

antient return was, non sunt alii burgiy &c. But Brady says, that 

tovnis in antient demesne which sent burgesses to parliament, ware yet 
not burroughs, Brady’s Treat, of Burroughs, 36. 

So, burgus is used promises. 

A burrough might be within a seigniory of the king, or of another 
lord spiritual or temporal. Lit. s. 162, 3. 

Some burroughs are incorporate, and some not incorporate. Co. L. 
108. b. Hob. 15. But Coke says, that it was there resolved, that bur* 
roughs cannot take privilege, unless they are incori)orated. 12 Co. 121. 


(B) Citp ; tobat sfball be* 

A city is a burrough incorporate, in which there is or was a bishop 
within time of memory. Co. L. 109. b. 

Yet Westminster is a city, though not incorporated. 

So Cambridge, Leicester, &c. were antiendy called cities, tboQ;g^ 
diere never was any bishop there. Co. L. 109. b. Brady^s Pref. to 
the Treat, of Burroughs. 

And a city was pmmiscuously called villa or villata. Mad. Firim 
Burgi, 2. 


(C) €itifen. 

As to the election of dtizeqs to parliament, vide in 
(D &C') 

(D IBorfteujf* 
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CD) 'Burgetfjei. 

As to burgesses elected to parliament^ and the manner of the electimii 
vide in Parliament, (D 7, &c.) 

How one shall be elected a burgess, and what he must do after his 
election, and how disfranchised. Vide in Franchises, (F 20, &c.) 

(£) Cenure tn burgage* 

In antient burroughs, all having tenements there, usually held of the 
king by rent, which is a socage tenure, tliough called tenure in bur- 
gage. Lit. sect. 162. 

IBmxougfy court. Vide Courts, (P 1, &c.) 


BURROUGH ENGLISH, 

(A) 'Burrougb (2Bngn0l). 

Vide Gavelkind, (A.) Copyhold, (K 4.) 

By the custom in some burroughs, the youngest son shall inherit (c) 
all the tenements within the same biirroiigh, as heir to his father; and 
this is called burrough English. Lit. s. 165* 

And this custom is very reasonable ; for the youngest is least able 
to help himself. Lit. s. 2 1 1 . 

And it shall bo in the same manner in copyholds as in freehold. R. 
Cro. Car. 411. 

And where the custom extends to land, it shall extend to a rent is- 
suing out of the land. 1 Sal. 244. R. 2 liCv. 87. 

If such land be demised to A. and his heirs pur auter vicy it shall go 
to the youngest son. 2 Ver. 226. 

So, by custom, the youngest brotlier shall inherit. Co. L. 140. b, 
110. b. 

Or the youngest daughter shall inherit alone. Co. L. 140. b. 

So, the youngest son, if he be not of the half blood. Co. L. 140, b. 

So, by custom, the eldest daughter alone may inherit. Co. L. 140. b. 
Cro. Car. 484. 

But these customs shall be taken strictly ; and, therefore, the custom 
of burrough English does not extend to the youngest brother, without 
a special custom. 2 Cro. 198. Cro. Car. 411. 1 Rol. 623. 1, 42. 

Nor a custom for the youngest brother, daughter, sister, &c. extend 
to an aunt, &c. 1 Rol. 623. 1,40. 4 Leo. 242. Godb. 166. 

Or a niece. 4 Leo. 242, 


(c) 1. JBurrough English lands descend in the same way and under the same re- 
strictions, in and under which other lands descend, except that the person to whom 
they descend is altered by the custom. Ld. Kd. 1024. — 2. Therefore where the 
issue of an eldest son would take by descent at common law, jure representationuty 
the issue of the youngest will take by the custom. Ibid. — 3. So a right of entry 
into such lands will descend as would the land. Ibid. — 4. A settlement was made 
befpre marriage of a freehold estate to the husband and wife for life, and after their 
deeem; to the hdrs of the husband on the wife; and of copyhold in Borough En- 
glish, to the husband and wife for life, and after their decease, to the heirs of their 
two bodies, in like manner and to the same uses as the freehold. Held, that th 4 
youngest son shall succeed as heir in tail to the copyhold. 2 Blk. 1228. 

So, 
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So, if there be a custom, that a descent shall be to the youngest 
son, and he dies in the life of his father ; the descent shall not go to his 
issue, without a special custom. Court divided Jon. 362. R. cont. 

1 Sal. 243. Mod. Ca. 120. {d) Vide infra. 

So, if the father die, and afterwards the youngest son dies witliout 
issue before entry ; it shall not descend to his youngest, but to his eldest 
brother. Dub. Jon. 362. But it would have been clear, if the youngest 
son had entered. Ibid. 

So, if tlie father die, and the youngest son enter, and afterwards a 
younger son is born, he shall not enter ; for the custom shall take cffeqt 
in him who was youngest at the death of the father. Dub. Jon. 362. 
Cro. Car. 412. Inclined cont. Sal. 244. 

So, if A. be tenant for life^ the reversion to B. who has three sons, 
and dies, and the youngest son dies in the life of A. the descent shall be 
to the eldest brother, and not to the middle. Dub. Jon. .362. Cro. 
Car. 412. Semb. cont. 1 Sal. 243, 4. Mod. Ca. 120. Vide infra. 

Lands of the nature of burrough English, in other respects usually 
pursue the course of the common law ; and therefore, a tenant of such 
land shall have error, attaint, &c. Jon. 361* 

Shall have a formedon for the lands in tail. Jon. 361. 

Shall be vouched ; charged for the debt of his ancestor, &c. Jon, 
361. 

Shall have his age. Jon. 361. 1 SaL 243. Mod. Ca. 122. 

So he may vouch. Jon. 361. 

So, the descent shall generally be governed by the rules of the com- 
mon law : and therefore, if tenant of lands of the nature of burrough 
English be seized in tail male, tlie descent shall be to the youngest son. 
Co. L. 110. b. 

So, if such land be given to A. and his heirs, for the life of B., and 
A. dies, his youngest son shall take. Co. L. 110 b. 1 Sal. 244. R. 

2 Lev. 138. 

If there be a surrender to A. and his heirs, who dies before admittance, 
his youngest son shall have it. II. 1 Mod. 102. Cont* 1 Sal. 243. 
where the custom was found specially, that if A. die seized, it shall 
descend to his youngest son, but acc. if it was found to be burrough 
English. 

If tenant in burrough English has a son by one ventre, and a son 
and daughter by another, and\lies, and the youngest son enters, and 
dies, the daughter shall have it; for there shall be ^possessio fratrh. 
Jon. 361. 

If he has three sons, and settles his estate to himself and his wife for 
life, remainder to his right heirs, and dies ; the reversion descends to 
the youngest son. R. Jon. 361. Cro. Car. 411. 

If the youngest son dies, and he afterwards purchases land of the na- 
ture of burrough English, it shall descend to tlie son, or daughter of the 
youngest. R. 1 Sal. 243, Mod. Ca. 120. 

If tenant in burrough English be disseised, his youngest son shall enter. 
1 Sal. 243. 

So, if by custom, if there be no heir male, the descent be to the 
eldest daughter, and, If no daughter, to the eldest sister, and,> if no 


sister, 


id) Ld. Rd. i0S4. 1 P. Wms. S5. 
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sisterf to die eldest cousia; if die eldest dauj'litcl* die in tlie life of her 
fadier, leaving a daughter, she shall have it witluii the custom, by de- 
scent.from her grandfather. R, 1 Bol. 623. 1. 4-5. 

But the youngest son, being heir by the custom, shall not be bound 
by the warranty of his anOcstor; for diat descends to the heir at the 
common law. 361. 

Nor, shall vouch upon a warranty made to the lather and his heirs. 
Jon. -361. 

So, ir a descent be to the youngest son, who has no son, or but one. 
the custom shall be suspended, till there be a younger son in esse. R. 
Jon. 361< 

So a particular custom may make a variance from diegeneral custom. 
Jon. 361. 


BYE-LAW. 

(A) ‘Bg iD&om it mag te maDc. p» sos. 

(B 1 .) SBftat iBi^aU ht a gooo p. 3 o 3 . 

(B 2.) For regulation of a man’s right, p. 304* 

(B 3.) Or, regulation of trade, p. 305. 

(B 4.) Tliongh a charge be imposed, p. 306. 

(B 5.) Though there be no notice, p. 30(). 

(C) ^liat ithaU not ht a good hge^iato. 

(C 1.) If it be ttot allowed by the st. 19 H. 7* p» 306. 
(C 2.) If it extends to a stranger, p. 307* 

(C 3.) In restraint of trade, p. 308. 

(C 4.) In restraint of a right, p. 309. 

(C 5.) To cliai'ge the subject, p, 309* 

{C 6.) If it be unreasonable, p. 309. 

(C 7*) A bye-law void in part, is void for the whole, 
p. 309. 

(D) QOliat rtmeDg he aliofcoeti ujian a hge4am. 

(D 1.) By debt, &c. p. SIO. 

(D 2.) By distress, &c. p. 310. 

(fi) CQhat noL 

(E 1.) By imprisonment. p.311« 

(E 2.) By sale, &c. p. 31 1. 

(A) Bg tnihom It mug fre 

A CflVponrtkMi (e) muy make bye-laws, without an express power by 
their charter to make them. R. 10 Co. 31. a. R. Hob. ■211. Per 

Holt, 

(*) I. If power of making bye-laws is by charter given to a select body, thqr do 
tile whole community, and cannot assume to themselves what belongs 
to It ; if the power of mdsmg tiyc-laws is m the body at large, they may delegate them 

^ righW 
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Holt, C. i. Trin. 11 W. S. Vide Mo. 579. 584. R. 5 Mod. 4S9 
1 Sid. 142 . Carth. 482. 

And such power a corporation ha^ though it be erected within 
memory. Cont Mo. 869. Acc. Mo. 584. 

'^ough it be erected for a particular cause ; as, for regulation of 
navigation, trade, charity. See. ; as the Trinity-house. Dub. 2 Jon. 145. 

So a custom to make a bye-law may be alleged in an ancient city, 
or borough. 

So, in an upland town, which is neither city or borough, to «««»»<■* a 
bye-law for repair of the church, the good ordering of a common, or 
such like thing. Co. L. llO.b. R. Cro. Car. 498. Adm.Hob.212, 

So, by custom, the tenants of a manor may make bye-laws for the 
good order of the tenants. I Rol. 366. 1. 35. Mo. 75. Adm.Hob.212. 

So may the homage. Adm. 1 Rol. 366. 1. 16. Dy. 322. a. R, 
1 Rol. 365. 1.35. 

So, resiants in a leet. Mo. 579. 584. 

And a leet by custom, may make a bye-law for good ordering of a 
common. R. Cart. 179. 

So, for husbandry, or trade. Per Lea, C. J. Pal. 396. 

So eveiy town has power to make bye-laws, without special custom,- 
for the public good ; as, for repair of a church, highway, &c. R. 5 Co, 
63. a. 

And in such cases the major part binds the others. 5 Co. 63. a. 
8 Leo. 265. Dal. 103. Mo. 579. 

But the inhabitants of a town cannot, without a custom, make bye- 
laws for their private advantage ; as, for the good ordering of a common, 
6cc. R. 5 Co. 63. a, 

And where they can, the major part does not bind the others, except 
tvhere the custom warrants that also. R. 5 Co. 63. a. 

So the tenants of a manor, homage, &c. cannot make bye-laws, with-o 
out a custom. R. Sav. 74. 

So a custom, that the steward, with the consent of the homage, may 
make them, is not good ; for the homage ought to do it. R. 3 Lev. 49. 

(B 1.) leilian hz a gooR 

Every bye-laiv must be (J") l^gh fidei^ rationi consona* 8 C!o. 126* 

And, 


rights to a select body. 3 B. M. 1827. — 2. A bye-law returned to be made the 
bo^ at large, may be good, where the power is given by charter to a_ select number to 
make bye-laws in the stead, for and in the name of the whole; for it night be made 
by the select body acting in the name of the whole ; and if found to be made in due 
manner, it shall be so intended. 1 B. M. 127. — 3. A bye-law cannot su- 
pere^ a qualification to an elector which the charter does not require. Thus, if 
charter gives the right of election to mayor, jurats, and commonalty, a byedaw cannot 
restrain it to mayor, jurats, and such of the commonalty as have served churchwarden 
and overseer. 3 B. M. 1827. — 4. Nor if the charter places the election in themayor, 
aldermen, and commonalty, and the power of making bye-laws in themayor and alder* 
men, can the mayor and aldermen, with the assent <» the commonalty, take the right 
of rieotioa firom the commopalty. 4 B. M..2515. 

(/) !• Corporation by charter cannot make bye-laws inconsistent with tiiekitciilm, 
or oouoteractiiig the directions of thdr charter. 4 Burr. 2204. — 2. But to avoid a 
lwe«law upiaam ground of contemdated inconvenience, the inconvenience aiiist ap« 
pear piobable. 12 Bast, 22.-3. ^e long continuance of a tbou^ not 

saficieiit 
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And^ if it be laiyful and reasonable^ it will be good, though it be licft 
confirmed, or allowed according to the st. 19 H. 7. 7. R. 5 Co. 63- b. 
I Rol. 363. 1. 35. Vide post, (C 1.) 

So, if it appears to the court to be reasonable, it is sufficient, though 
it be not averred to be so by pleading. 8 Co. 126. b. 

So it may be reasonable, though the, penalty be to be paid to those 
who make the bye-law. R. 1 Sal. 397. 

So, generally, it shall be reasonable, if it be for the public good of 
the corporation. Garth. 482. (g) 

(B 2.) For regulation of a man’s right. — ^Vide post, (C 4 .) 

And therefore, a bye-law, made only for the regulation of any one in 
the use or exercise of that which he has a right to do, will be good ; 
as, a bye-law that no commoner shall put his sheep in such a part of the 
common; for he is not restrained for all beasts, nor as to the sheep, for 
the whole common. R. 1 Rol. 365. 1. 25. Cro. Car. 497. 

Or, that he shall not put beasts upon the common till such a day. 
1 Rol. 366. 1. 30. 

Or, till the farmer of the rectory there ring the bell; for he is an in- 
dilforent person. R. 1 Rol. 366. 1. 20. Dy. 322. a. 

So a byc-law for avoiding confusion in popular elections, that the 
mayor, or aldermen, &c, shall be elected by a select number, is good. 
R. 4 Co. 78. a. 3 Bui. 71. 

So, a bye-law, that no one, not born in such a town, or an inhabitant 
there for three years, shall be allowed to inhabit there, without a testi- 
monial of his good behaviour. Hard. 56. 

So a bye-law, that every one, chosen sheriff of London, shall serve, 
unless he swears at the next hustings that his substance is not of the 
value of 10,00(^ 1. and brings six witnesses, to be allowed by the mayor 
and aldermen, that they believe him, is good ; for he ought to serve de 
jure^ when he is chosen ; and therefore the bye-law is in ease of him. 
Ri Trin. 11 W. 3. B. R. Vanacker. 5 Mod. 441. 1 Sal. 142. 


sufficient to legalize it, if in itself illegal, affords a fair presumption that there is no 
intrinsic inconvenience in it. 12 East, 22. — 4. A byc-faw restraining the exercise of 
elective functions, heretofore pot.scbScd by the corporation at large, to a select body, is 
valid, where no inconvenience appears likely to result. 12 East, 22, 13 East, 567. — 
5. A corporation has no power to exclude an integral part of the body, when a charter 
gives them the right of election. 4 Burr, 2515. — 6. A byc-law cannot superadd a 
qualilication to an elector which the charter docs not require. 5 Burr. 1827. supra. — 
7. A bye-law inconsistent with the constitution of the corporation as prescribed by their 
charter, is void, 4 Burr. 2260 . ; though to supply a defect therein : thus a Iwe-law 
giving to the president of a select body, a casting vote in case of 'an equality of votes, 
where, by the charter, the election is to be by the majority : since this, in effect, is 
giving to the president the right of nomination. 6 T. li. 732. — 8. A bye-law which 
gives a voice in the election to any person to whom it was not given by the constitu- 
tion of the borough, is bad. 13 East, 367. 

(g) 1 . A corporation having right to make bye-laws to govern the inhabitants, ahd 
to make secondary burgesses out of the inhabitants, and capital burgesses out of die 
secondary burgesses, make a bye-law, that every inhabitant chosen a burgess, and re- 
fusing to serve, shall forfeit, &c. I'his is a good bye-law ; hut it relates to inhabitants 
refusing to be secondary burgesses only, and not to secondary refusing to be capital 
burgesses. B. R. H. 284. — 2. A bye-law of a company, to elect such and so many of 
their members as should seem convenient, on pain to forfeit 25/. on refusing to accept 
or to pay admission-fee, is good: for the court will not presume the party elected is un- 
fit > and if he is, it may be pleaded, or given iu evidence on nii dcbcl. l B. M. 25?. 
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(B 3.) Or regulation of trade.--Vide post, (C 3.) Vide 

Trade, (D 2.) 

So a bye-law for the regulation of trade will be good ; as, that no 
one shall use {h) an hot press in London ; for it is dangerous for fire, 
and deceit. R. 1 Rol. 365. 1. 20. 

That no one sell his cloth before it be searched at Blackwell Hall. 
R. 5 Co. 63. Mo. 580. 

That* such a baker bake White bread only, such an one only brown. 
Hard. 56. 2 Rol. 391. 

That bricklayers do not plaister with lime and hair,- which is pro- 
per to plaisterers. R. 2 Rol. 391. Pal. 396. 

Nor archers make bows, or bowyers, arrows. 2 Rol. 391. 

That coblers do not make boots or shoes, which belong to shoe- 
makers. 2 Rol. 391. 

So a bye-law to restrain the number of carts in London, without li- 
cence from Christ’s Hospital, is good. 4 Mod. 228, 229. Cont. R. 
1 Rol. 364. 1. 25. R. acc. Ray. 288. 324. 328. 1 Sid. 2.84. 

Or, hackney coaches. Dub. 4 Mod. 227. Skin. 371. 

That no silk-throwster use more than so many spindles in a week. 
R. 1 Lev. 229. 

That no one shall be a broker, unless he be licensed and sworn. 
Ray. 294. 

That none shall take for journeyman any one not free of London. 
Hard. 56. 

That none shall unlade coals out of a barge, if he be not of the por- 
ters* company. Semb. 3 Mod. 193. 

So, where a power to make bye-laws is confirmed by parliament, or 
warranted by prescription, a bye-law will be good, which would not be 
so, if founded upon the charter only; and therefore, a bye-law in Lon- 
<lon, that no one, not free of the city, shall use a trade by retail there, 
will be good; for the customs of London are confirmed by parliament. 
R. 8 Co. 125. 


(h) 1. General restraints of trade are bad; particular restraints, either as to time or 
place, are good, if for a sufficient consideration. Willcs, 584. — 2, And a bye-law, 
by a trading company, prohibiting the individual members trading on their private ac- 
count, is good. 8 T. R. .552. — 5. So semble, that a bye-law that members of one 
company shall not be members of different companies, is good. 2 M. & S* 60, — 4. So 
that a bye-law that a butcher in London shall be free of the butchers’ company. 3 Burr. 
1322. 1 ]31k. 372. — 5. So that a bye-law by the mayor and common council of 
Exeter, that no butcher or • other person should, within the walls of the said city, 
slaughter any beast under certain penalties; being not in restraint of trade, but only a 
reguTatioo of it. Cowp. 269.— 6. So that no one shall exercise the trade of a joiner 
who is not free of the joiners* company. Str. 675. — 7. So that no stranger use the 
craft of a tailor in Bath, except first made free, under penalty of 3s. 4d, per diem ; 
founded on custom that no stranger hath used said craft there, unless made free. 

4 B. M. 1951. — 8. So that brewers’ drays should not be in the streets of London after 
eleven in the forenoon in summer, and one in winter. Str. 1085. B. R. H. 405. 
Andr. 91. — 9 . So that no person shall be made free of a company till called at three ^ 
meeting of the mayor and aldermen of a city, and the wardens and stew^ds of the com- 
panies in it, before his admittance, and approved by the majority; it not being a 
restraint upon, but a regulation of trade. 1 B. M. 127. -7 10 . .So that no member of 
the company of surgeons of London shall take an apprentice who does, not understand 
Latin, to be examined and tried by one of the governors. 2 M. B. 892. 

VoL. II. X 


That 
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That no one shall be allowed as an hawker in London, without li- 
cence, &c. Ray,. 294. 

' That no one shall use a trade in a borough, not free there, where the 
bye-law is founded upon a custom to such intent, though the custom be 
not confirmed by parliament. Adm. Lut. 564. Adm. Godb. 254. 
8 Co. 125. a. Court div. Cart 69. 115. (i) 

(B 4.) Though a charge be imposed.— Vide post, (C 5.) 

SOf though a bye-law impose a reasonable charge, it will he good, 
when he who pays it has a benefit by the bye-law; as if there be abye- 
law, that-every burgess in St Alban’s pay a reasonable sum for buildmg 
of the courts, when the term was held there. Semb. 1 Rol. 363. 1. 50. 
5 Co. 64. a. 

Or, for cleaning the borough upon the coming of the judges. Adm. 
Mo. 580. 

Or, for his proportion of pontage, murage, &c. to be pud by the 
borough. D. Mo. 580. 

So a bye-law, that a burgess shall make a feast at his election, is 
good. R. 2 Cro. 555. 

That eveiy one, admitted to the livery in the vintners’ company, pay 
31/. 135. 4</. when the custom warrants the payment of a reasonable 
sum, for the dignity and charges of the company. R. Ray. 446. Semb. 
1 Sal. 349. 5 Mod. 319. 

(B 5.) Though tliere be no notice. 

So a byelaw will be good, though no notice of it be given to the 
parly ; as, if there be a bye-law at the court of a manor, notice is not 
necessaiy ; for all the tenants of the manor shall be intended to be conu- 
sant. R. Cro. Car. 498. 1 Rol. 365. 1. 50. 

A bye-law, that a sheriff chosen for London, shall forfeit 400/. 
upon refusal, unless he swears at the next busting, that he is not worth 
10,000/. &c. Notice need not be given of the election; for every 
freeman ought to take notice. R. 5 Mod. 442. 1 Sal. 142. Cartli. 
484. 

Though the liverymen only attend the election ; for they represent 
the freemen. 1 Sal. 142. 

(C) (BClfiat iSfiaH not be a goob b^slata, 

(C 1.) If it be not allowed by the st. 19 H. 7. 

But by the st* 15 H. 6. 6« a corporation shall not make an ordinance 
to the diminution or disherison of the franchises of ilw kingi or others, 


(t.) The following l^e>laws of the college of phyaidans, were hdd reasonable. No 
person is admiwible as a candidate for admisaion into the college, unless he has 
taken the degree of M. D. at Oxford, Cambridge, or Dublin ; except, l. that the pre- 
sident may pronote, once in every other year, a doctor of physic of a certain staling, 
who may be admitted a fellow on approval by the colleges 3. that any fellow may 
p^ropMe a doctor of physic at a certain age and standing, who, on approval at a 
certain meeting, may be admitted a fellow. 7 T. R. 387. 

contrary 



^ What shall not he a good bye^taw. 307 

contrary to the common profit ; or an ordinance of charge ; but that is 
now expired. 1 Rol. 363. 1. 10* 

So, by the st. 19 H. 7. ?• no ordinance shall be teade to the dimi- 
nution or disherison of the prerogative of the king, or of bthers, or 
against the common profit, or to restrain a suit to the king, unless it be 
approved by the chimcellor, treasurer, two chief justices, or three of 
them, or both the justices of assize, on pain of 40/. 

But this stat. extends only to guilds, fraternities, &c. not to cities, 
boroughs, &c. Per Att. Quo W. 44. 

So an ordinance, not allowed according to the st. 19 H. 7. 7. is not 
void; but it cannot be executed without being subject to the penalty of 
the stat. 1 Rol. S63. 1. 37. Per Att. Quo W. 44. R. 11 Co. fi4. b. 
Vide ante) (B 1.) 

(C S.) If it extends to a stranger. 

So a corporation, without authority of parliament, or an express pre- 
scription, cannot make a bye-law which shall bind a stranger. Per 
Curiam, ^ Vent. 33. 

And therefore, a bye-law by the university of Oxford, that every one, 
ptivilegiatus vel non priinlegiatvs^ found in the street after nine at night, 
without a reasonable excuse, shall forfeit 405. docs not bind the towxis- 
tnen. Semb. 2 Vent. 33. 

So a bye-law that any person elected into an office, who refuses, shall 
forfeit 10/* will be void; for thereby a stranger elected shall forfeit. 
U. 3 Lev. 294. 

And though the words are, duly elected, and the person elected was 
a burgess, it will not be cured. R. 3 Lev. 294. 

So a bye-law, by the homage, or tenants of a manor, does not ex- 
tend to persons who do not hold of the manor. 1 Rol. 366. 1. 36. 
R. Sav. 74. 

So a bye-law by the corporation of butchers, that no one shall sell 
veal within the city, unless the kidneys are dressed as the kidneys of 
sheep, is void, as to a stranger. R. 1 Bui. 1 1. 

So a bye-law by the corporation of Trinity-house, that every mariner, 
within twenty^four hours after anchorage in the Thames,, put his gun- 
powder on shore, does not bind; because the corporation has no juris- 
diction upon the Thames, &c. Semb. 2 Jon. 145. 

So a bye-law by the corporation of homers, that none of the company 
buy horns within twenty-four miles of London, but of two persons by 
them appointed, is void ; for they have not jurisdiction within twenty- 
four mil^. R. 3 Mod. 159. 

So a bye-law in London, that no one, coming to the port of London, 
shall use any other than a city porter. R. 1 Sal. 143. 

A l^e-law in Exeter, that no person, not being a brother of the so- 
ciety of cordwainers there, shall use the trade of a shoemaker, 
within the city or county of Exeter. Bridg. 139. 

But, if a fraternity, &c. be allowed to take men of another trade, or 
strangers, into their Eternity, a bye-law by them binds all of the fra- 
ternity, though strangers to me mystery. Mo. 579. 586. 

So a bye-law by a corporation, &c. binds a stranger within their pre- 
cinct; as, a byedaw for the regulatbn of common by the tenants .of a 

X 2 manor, 
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manor, binds a stranger within the precinct of the manor. Q. Hob. 
212. Semb. Cart. 179. 1 Sal. 193. 

So a bye-law ‘in London, that no freeman, or stranger, sell cloth 
within the city, before it be searched at Blackwell-Hall, is good against 
a stranger ; for it is for an offence within- the city. R. 5 Co. 63. b. 

So a byc-law, that a man, elected sheriff of London and Middlesex 
at Guildhall, forfeit, &c. if he refuse the office, is good, though Mid- 
dlesex be out of London ; for the office and election is there. R. in B. R. 
Trin. 11 W. 3. Vanacker. 5 Mod. ^^l. 

So, where a bye-law is made for prevention of fraud, or corruption, 
a stranger shall be bound. Semb. 1 Bui. 12. 

As, that every foreigner, who sells . goods usually sold by weight 
within London, shall carry them to be weighed by the king^s beam, 
maintained by the city. R. 1 Lev. 15. (k) 

(C 3.) In restraint of trade. — ^Vide ante, (B 3.) Vide Trade, 

(D2.) 

By (2) the st. 3 H. 7- 9. a bye-law in London, that no freeman 
shall sell his wares at a fair or market out of the city, was annulled. 
1 Rol. 363. 1. 25. 

By the st. 12 H. 7. 6. a bye-law by the merchant adventurers, that 
none sell, or buy in the dominion of the duke of Burgundy, without 
their licence, was annulled. 1 Rol. 363. 1. 30. 

So a bye-law is void, that no one use his trade in such a town, who 
was not apprentice there at the same trade. R. Mo. 869. R. 1 Rol. 
364.1.20. Hob. 211. 

Or, that no apprentice there use his trade, till seven years afterwards. 
R. 1 Rol. 364. 1. 12. 

That he shall not use his trade there without the allowance of the 
corporation of tailors, or three of the master and wardens, or proof 
that he was an apprentice ; for it does not appear, what proof will be 
required, and therefore there may be a prohibition. R. 1 Rol. 364. 
1. 45. 11 Co. 53. 1 Rol. 4. Godb. 253. Adm. Hob. 211. 

That he shall not use a trade in London, unless he be free of such a 
company; for he has a liberty of any company. R. 5 Mod. 104, &c. 

lliat he shall not use a trade in a city, borough, &c. unless he be free 
there, where there is no custom for it. R. Lut. 564. R. where the cor- 
poration was made within time of memory. 8 Co. 125. a. Adm. 
Godb. 253. 

So a bye-law is void, that no merchant-tailor put his clothes to be 
dressed but to clothworkers of the same company ; for this amounts to 
a monopoly. R. 1 Rol. 364. 1. 35. 1 1 Co. 86. 


(it) 1. All inhabitants within the limits of a corporation, are amenable to the laws 
made for the good government of the place, thoueh they be not corporators. Cowp. 

S 70 , 2. And" the crown may grant to a particular corporation the power of making 

bye-laws, in furtherance of the objects of tlmir institution, binding upon third persons, 
as well as their own fraternity, l H. B. 370. 

(/) 1. A bye-law in restraint of trade is bad, unless there be a custom to support 
it. '3 Burr. 1847.— 2 . Hence a bye-law limiting the number of apprentices to be t^en 
by freemen of the corporation. 7 T. R. 543. — 3. And a custom warranting bye-laws 
to regulate the number of apprentices to be taken by the members of a corporation, 
will nc^t authorhe a bye-law altering tlicir qualifications. 3 East, 186. 

Or, 
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Or, that he put one half of his clothes to them. R. Mo. 587. 591. 
2 Inst. 47. 

So, a bye-law, that one shall not sell any sand, except what be 
Cakes out of the Tliames, is void. Ray. 293. Oodb. 106. 

(C 4.) In restraint of a right. — Vide ante, (B 2.) 

So a bye-law for the total restraint of one^s right, will be void : as, if 
a man be debarred the use of his land. R. Sav. 74. 

If a commoner be excluded from the common. 3 Leo. 264. 

So a bye-law that a commoner shall put no steer upon the common 
above a year old, is void. 

(C 5.) To charge the subject. — Vide ante, (B 4.) 

By the st. 34 Ed. 1 . de tallagio non concedendo^ no tallage or aid 
shall be laid or levied in our realm by us, or our heirs, without the 
assent of the bishops, barons, knights, and other freemen of our realm. 
Vide in Parliament, (H 9, &c.) 

And therefore, every charge levied upon the people without assent of 
parliament, will be void. 2 Inst. 60, 61. 

If a bye-law impose a charge, without an apparent benefit to the 
party, it will be void : as, a bye-law, that all coming to market pay Od. 
per cart, &c. for standing there. Semb. in Quo W. per Treby 29. per 
Att. 42. 

So a bye-law, that all carmen, who are licensed in London, pay 20$. 
for a fine upon admittance, and 17$* fid. per annum to an hospital, is 
void. R. Ray. 328. 

(C 6.) If it be unreasonable.' 

So a bye-law, not reasonable in any respect, will be void, {m) 

So a bye-law, not good, shall not be allowed, because it is approved 
according to the st, 19 H. 7. 7. R. 1 1 Co. 54. b. 

(C 70 A bye-law, void is part, in void for the whole. 

A bye-law, being entire (n) if it be unreasonable in any particular, 
shall be void for the whole: as, if the penalty be unreasonable. 

Or, to be levied by imprisonment, sale, &c. 

Or, to be levied by distress and S£de ; it will not be good for the dis- 
* tress. R. 2 Vent. 183. (o) 

(D) mw 


(m) It cannot impose, or empower the administering of an oath. Str. 556. 

(n) A bye-law may be good in part, and bad in part, provided the two parts arc 
entire and distinct from each other. 8 T. R. 356. 

. (0) 1. Every bye-law may be repealed or new-modelled by the body which enacted 
it. 12 East, 22. 13 East, 367. — 2. Where, however, a power is given by the authority 
(whether statute or charter), creating the corporation, to inflict a specific punishment, they 
are precluded from inflicting any other, l x . R. 1 1 8. — 3. Corporations created by act 
of parliament, are upon a footing, and no more, with those created by cha^^r. Nei- 
ther, nor without an express power given to them, gan th^y make bye-laws to incur a feftr- 
eiture. i T. R. 118. — 4 Where a bye-law declares, that if any offender shall deny, 

X 3 refuse. 
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(D) ([Ofiat remeU^ tfliall be allobieb upon a bpe4atD. 

(D 1.) By debt, &c. 

A bye-law may enact a penalty to be recovered by debt, &c. R. 
5 Co. 64*. a. 1 Rol. 366. 1. 46. 

So, it may ordain, that the chamberlain of London shall have debt 
for it. 5 Co. 63. b. 1 Rol. 366. 1. 50. Mo. 403. (p) 

So, if the bye-law does not mention how the penalty shall be re- 
covered, debt lies upon it. 1 Rol. 366. 1. 48. 

So an action upon the case lies upon an assumpsit, for the penalty of 
a bye-law. R. 2 Lev. 252. Clift, 901, 902. 

So a bye-law, that the penalty shall be recovered only in debt within 
the court of the city, &c. in which no essoign, is good, &c. R. 1 Lev. 15. 

(D 2.) By distress, &c. 

So a bye-law may enact, that the penalty shall be recovered, or levied 
by distress. 5 Co. 64. Adm. 3 Lev. 281. 1 Rol. 366. 1. 42. 

And though it do not say, what beasts shall be distrained, it will be 
good ; for it shall be intended the beasts of the offender. R. Dy. 322,a. 
1 Rol. 366. 1. 10. 

But a penalty cannot be levied by distress, without a prescription to 
levy, or the express words of the bye-law, that it shall be so levied- 
1 Rol. 367. 1. 5. 


refuse, or neglect to pay the penalty thereby inflicted, he shall be liable to an action 
of debt ; an action lies without a previous demand. 7 B. & P. 454. In justifying 
under a byc-Iaw imposing a penalty for doing an act contrary to former bye- 
laws, these must be set forth. 5 Wils. 155. — • 5. The means used for compelling 
payment of a penalty inflicted by a bye-law, must be such as are usual and 
reasonable. If the usage is silent, an action is the only remedy. But in no case can 
extraordinary measures be adopted, such as the infliction of an additional penalty for 
non-payment, namely, by depriving the delinquent of his prolits as a member of the 
body in question, whilst the sum is unpaid- But, semble, to enforce payment, by de- 
ducting the fine from such profits, may nOt be unreasonable. 2 M. & S. 55. — 6. A 
corporation cannot give the right of suing for the penalty of a bye-law, to any other 
but the corporation. 2 Wils. 266. — 7. And where a penalty, under a bye-law, is given 
to the master and wardens to the use of the master, wardens, and company, (the corpo- 
ration) the master and wardens alone can sue for it. 1 B. & P. 89. — 8. A count in 
debt for a forfeiture under a bye-law, must be special, l B. & P. 89. 

(p) 1. The master, wardens, and commonalty of a coinpany, cannot sue for a pe- 
nalty forfeited to the master and wardens, to the use of the master, wardens, and com- 
pany. 1 Bos. & Pull. Rep. 98. — 2. But in case a bye-law, made by the gun- 
makers company, inflicted a penalty, half to the use of the poor of the company, 
and half to the use of the discoverer, without saying who was to sue for it ; whether 
the company may not. Willes, 584. — 5. In an action for a penalty for breach of a bye- 
law, whether it should not be positively stated that the defendant was subject to the 
bye-law when he did the act complained of. Ibid. — 4. And whether it be suflicient 
if it be stated to have been done on a day (after a viz.) after he was subject to the 
bye-law, a« it appears on other parts of the declaration ? Ibid. — 5. But a bye-law, 
that none but freenicn shall keep shop, and which confines the action for the penalty 
to the portmote court, where none but the sheriff or coroner (who must be freemen) 
can array a jury, is bad. 5 Bur. 1847. — 6. For though, in the regulation pf its o^n 
members, a corporation may ifiake bye-laws, and enforce the observance of them in its 
own courts, because every member is bound by the jurisdicUon into which he volun- 
Mly enters; yet it is contrary to the fundamental principles of law, that corporations 
^uld try their own suits against strangers. Per Lord Mansfield, 5 Burr. 1858. 

IS0| 
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So) a penalty cannot be imposed upon a town^ and levied upon a 
particular person^ who cannot have contribution. K. 3 Lev. 49. 

So a bye-law, that the offender shall be disfranchised, may be good. 

D. Mu. 412. 


(E) not. 

(E 1.) By imprisonment. 

But a bye-law, that the party, unless he obey, shall be imprisoned, 
is void, being contrary to magna charta. R. 5 Co. 64. a. 1 Rol. 363. 
1. 46. R. Mo. 411. D. 8 Co. 127. b. Adm. Sal. 349. Jon. 162. 

Or, that he shall forfeit 40$. and for non-payment shall be impri- 
soned. R. 1 Rol. 364. 1. 5. 

But, by custom, a corporation may have power to commit, though 
not by charter, or bye-law. 1 Sal. 349. 

So, by custom, a bye-law, with imprisonment for non-performance, 
may be good. Semb. 1 Sal. 397. 

So, by the custom of London, one may be committed for refusal to 
be upon the livery. 2 R.Lev. 200. 

(£ 2.) By sale, &c. 

So a bye-law, that a penalty be levied by distress and sale of the 
goods of the offender, is void. R. 8 Co. 127> b,. R. 2 Vent. 183. 
3 Lev. 282. 

Though the officer who levies only distrains the goods, and does not 
sell them. 2 Vent. 183. 

So, that a bond be given for performance. Semb. Ray. 227. 

So a bye-law, that the party, unless he pay, shall forfeit his goods, is 
void. R. 8 Co. 127. b. D. 2 Vent. 183. 

Or, that his bond, or covenant against the bye-law, shall be void, 
Semb. Mo. 411. 
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Vide Temps, (B 2.) 
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(A) (Dillbat tte Ujse of tf)e cttiil !atD. 

In England use is sometimes ( 9 ) made of the civil, and of tlie ecclef-^ 
siastical^ or canon law. Co. L. 11 . b. 

Tenipore Rmnanm iirfij viz. ab anno Christi 50, mm Claudim subjt^avii 
Britarmia: partem^ usque annum circiter 410, cum Alaricus tempore Jf/o 
norii Romam cepity {annos circiter 360), the civil, or imperial law was in 
use in Britain. Seld. Diss. ad FI. 479, 480. 

And afterwards it was used, for direction, where the law of England 
was silent; or for confirmation, where it was consonant. Sold. Diss.* 
464. 472. ^ 

(B 1.) Cbe Uifite of tbe canon lato. 

Tempore regis Stephani anno Dorn. 1150, decretals were published 
for the government of the clergy. Dav. 70. a. 

Afterwards the pope attempted to impose rogations, viz. ordinances^ 
for days of abstinence of the laity, as well as of the clergy. Dav. 70. a. 

Anno tempore Hen. other decretals for the laity, as well as 
the clergy, were published. Dav. 70. a. 

Decretals were first introduced in England, anno 25 Bd. 
Dav. 71 . b. 


(B 2.) What shall be so called. 

Jus canonicum esU quod ah ecclesia, aut viris ecclesiasticis institutum 
€St. Lind. 76. v. Jus Canonicum. 

These were collected in a book, viz. Codex Canonum, which at first 
contained 138 canons, afterwards 207, made by several councils, to 
which afterwards were added 85 apostolical canons, and several by other 
councils, with canonical epistles by divers popes. Afterwards the church 
of Home made one Codex Canonum, which contained the apostolical 
canons, the canons of the 12 councils, and the decrees of 14 popes. 
Ayl. Int. 9, 10, &c. 

The body of the canon law now used, being confirmed by pope 
Gregory 13th, comprehends theDecretum, the Decretals, the 6th book 
of Decretals, the Clementines, the Extravagants, and Common Decre- 
tals, and the 7th book of Decretals. Ayl. Int. 9. 19. 21. 25. 26, &c. 

(C) dBbat canons binb. 

'As to the power of making canons. Vide in Convocation (E). 

All canons allowed, and used in England, become part of the eccle- 
siastical laws of England. Dav. 70. b. Vide in Prerogative, (D 10.) 

So, all canons, or constitutions maile in a convocation, or provincial 
synod within the realm. Dav. 72. b. R. Mo. 783. 

By the st. 25 H. 8. 19. repealed by the st. 1 & 2 Ph. & M. 8. and 


[q) The ecclesiastical canons are not all of them according to law, nor any of 
them obligatory, farther than as received and allowed time out of mind. 2 T.R. .? 55 . 
Ld. Rd. 7 . 


afterwards 
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SIS 

afterwards revived by the st. 1 Eliz. 1. it was providedi that such ca- 
nons, constituUoiis, ordinances, and synodals provincial, already made, 
which be not contrariant to the laws, statutes, and customs of the realm, 
nor to the hurt of the king’s prerogative, shall be used as before the said 
act, till otherwise ordered by 32 persons to be appointed according to 
the said act. 

And by the same statute, the king may nominate and assign at his 
pleasure 32 persons of his subjects, 16 of the clergy and 16 of the tem- 
poralty of upper and nether house of parliament, who shall have power 
to examine canons, &c. before made, and such as the king and the iftajor 
part of them shall deem worthy to be continued shall be obeyed, so that 
the king’s assent under the great seal be first had to the same, and the 
residue shall be void. 

And such nomination was allowed by the st. 27 H. 8. 15. the 
st. 35 H. 8. 16. and the st. 3 Ed. 6. 11. 

But there never was any such nomination by H. 8. or Ed. 6. and 
therefore, all canons and consitulions here received and allowed before 
that time, are now the ecclesiastical laws of the realm. Wat. 22. 

And all persons are bound by them ; for they are part of the consti- 
tution. Wat. 23. 

And the common law courts will take notice of them as such. 
Wilt. 23. 

Canons made 3 Jac. by the convocation with the king’s licence, and 
confirmed by the king, bind without confirmation by parliament. 
2 Vent. 44. 

They bind the clergy, but not the laity, unless they are confirmed 
by parliament. Garth. 485. 

Yet it was resolved in the house of commons, 15 December 1640, 
nemine contradicentef that the convocation, &c. hath no power to make 
canons to bind the clergy or laity, without the common consent of par- 
liament. 3 Rush. 1365. 

But a canon shall not be allowed contrary to .the common law. 
2 Inst. 599. 647. 653. R. 12 Co. 72. per Vau. 2 Vent. 44. 

Or, contrary to the king’s prerogative, or the custom of the realm. 
2 Inst. 653. 658. R. 12 Co. 72. 

Or contrary to an act of parliament. 2 Inst. 658. R. 12 Co. 72. 

And therefore, by the st. 25 H. 8. 19. it is declared, that a canon 
contrary to the king’s prerogative,the law, statutes, or custom of the realm 
is of no force ; and this was only declaratory of the common law. 
2 Inst. 658. 

So canons established in convocation by the king’s licence do not bind 
laymen, but only ecclesiastical persons ; for the laity are not represented, 
in a convocation. Sal. 412. D. that they bind the whole kingdom, 
Mo. 783. They do not bind the temporalty. 12 Co. 73. 

So they bind only in ecclesiastical matters. Semb. Mo. 783. 
12 Co. 73. 

So canons established, &c. do not bind the laity. Per Tyrrell, 
2 Vent. 43. But per Vau. in ecclesiastical matters they bind laics and 
ecclesiastics. 2 Vent. 44. . (r) 

(r) The canons of 1605, proprio vigore^ (for some are only declaratory of tlie 
cient canon law,) do not bind tne laity. Str. 1056. B. R. H. 526. 

So 
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So a that was never received in England^ is not part of the 
law ecclesiastical* Kel. 181. b. 184^. Lat 191. 2 Inst. 653. 

And by the st. 25 H. 8. 21. it is recited, that England is free from 
subjection to any man’s laws but such as have been niade withm the 
same; or, by sufferance of the king, the people by their own consent, 
and long use, have bound themselves to the observance o^ not as to 
foreign laws, but as to the ancient laws of this realm originally esta- 
blished within the same, by such sufferance, consent, and custom, and 
not otherwise. 

So the interpretation, execution, and dispensation of all canons 
allowed within England belong to the king, and his ministers. Dav. 
70. b. Vide Prerogative^ (D 11.) 


CAPACITY. 

(A) {cntio liatie capacity to purcf)a0o. p. 314. 

(A 1.) Persons natural, p. 314. 

(A 2.) Politic, p. 316. 

(B 1.) mto not. p. 316. 

(B 2.) By the statute of mortmain. — What is mort- 
main. p. 316. 

(B 3.) What is not mortmain, p. 317. 

(B 4.) By what names they shall purchase. — Persons 
natural. p.dl7. 

(B5.; Politic. p.318. 

(C) (EUlio tape lapacitg to grant, p. 319. 

(D) mto not. p. 320. 

(D 1.) A man professed, p. 320. 

(D 2.) A feme covert, p. 320. 

(D3.) An infant, p. 320. 

(D 4.) A man insensible, p. 320. 

(D 5.) A man non-sane. p. 320. 

(D 6.) Attdnted. p. 321. 

(D 70 Head of a corporation, p. 321. 

(A) miio tope tapacitg to purctaieie. 

(A 1.) Persons natural. 

Persons capable to purchase are natural, or politic. Co. L* 2. a. 
All persons natural have a capacity to t^e by purchase. 

Persons deformed, if they have human shape* Co* L. 3. b. 

A deaf, dumb, and blind person* Co. L* S* b* 

An idiot, or a man of nontane memory may purchase , without the 
consent of any other. Co. L. 2. b. 9. b. 

And he himself can never avoid the purchase. Co. L. 2. b. 

' So 



Who have capacity to purchase. 815 

So if lie recover his sanity, and afterwards agree to the purchase, 
his heir shall never avoid it. Co. 2. b. 

But if he dies in his insanity, or recovers, and dies before agreement 
to the purchase, 4iis heir may agree to, or waive the estate, without 
cause alleged. Co. L. 2. b. 

A leper may purchase. Co. L. 9. b» 

So an hermaphrodite, according to the prevailing sex. Co. L. 3. a. 

A bastard, by his name of reputation. Co« L. 3. b.<— *Vide 
Bastard (E). 

A man convicted or attainted of treason or felony, may purchase 
for the benefit of the king. Co. L. 2. b. 

So a feme covert may take by purchase, till her husband diswree, 
or she after her husband’s death waive it. Vide Baron and !l^me, 
(P 2 . — R.) 

So a villein may purchase, but the lord afterwards may enter. Co. 
L. 2. b. 

So an alien may purchase for the benefit of the king, or an house 
for his habitation. Co. L. 2. b. Vide in Alien, (C 2, 3.) 

So an infant may purchase without the consent of another ; for it 
shall be intended for his benefit. Co. L. 2. b. 

But after his full age, he may agree to it, or waive it, at his plea- 
sure. Co. L. 2. b. 

And if he die before agreement, after his full age, his heir may 
agree to, or waive it. Co. L. 2. b. 

So now, a monk, nun, &c. may purchase ; for they were not dis- 
abled by the common law, and the canon law, whereby their disability 
incurs, is here abolished. 1 Sal. 162. Is) 

(A 2 .) Po- 


(«) 1. A trustee cannot purchase the trust estate, or any part thereof. 1 Vern. 46S, 
5 Ves. 707. 2 Atk. 59. 3 Mer. 200. — 2. Whether the bargain be advantageous or 
not. 2 B. C, C. 627. 400. 10 Ves. 593. 1 Ves. 9. 385. 395. 6 Ves. 827. 10 Ves. 

385. — 3. Nor can he purchase for his own benefit a renewal which the owner 
refused to sell to the que trust. 10 Ves. 395. Vide 7 B. P. C.367. 213. 
1 S. & X^. 131,-4. Yet a purchase by a trustee, when found to be for the be- 
nefit of an infant cestui que trusty will be enforced. 13 Ves. 603. 6 Ves. 631.— 
5. And though a trustee cannot purchase from himself, he is allowed to purchase 
from his cestui que trusty provided there is a clear and distrinct contract, ascsertained 
to be such, after a jealous and scrupulous eaamination of all the circumstances, and 
there is no fraud, no concealment, no advantage taken by the trustee, of information 
acquired by him in the character of trustee. 9 Ves. 246. 12 Ves. 373. fi B. C. C. 
400. Vide 13 Ves. 601. — 6. And if an estate be vested in trustees for sale^ for the 
benefit of an infant, and the trustee is desirous of becoming a purchaaer, he wy 
file a bill for the purpose of carrying the trust into execution, under the direction 
of the court, and upon the sale may apply to the court for leave to become the pur- 
chaser, upon offering to give more than any other person. 5 Ves. 681. — 7. As, and 
upon the same principal that trustees cannot purchase, so cannot commissioners of 
bankrupt, whether bidding for themselves or others. 6 Ves. 617. 12 Ves, 6. — 

8.^ Nor assignees. 6 Ves. 627. 8 B. P, C, 42, — 9. Nor the solicitor to the com- 
mission. tit. Bankrupt. — 10. Nor can the committee purchase the lunatic’s 

estate. i Mad. T. 91. — 11. Nor as it seems can an executor purchase his testator’s 
effects. 18 Ves. 170. — 12. Nor can governors of a charity take leases of the charity 
land. 17 Ves. 500. — 13. And the rule holds between principal and steward or agent, 
13 Ves. 47. 5 Ves. 485. 7 Ves. 599. 11 Ves. 358. 13 Ves. 95. 2 S. A L, 492. 

Sed vide 1 B. C. C. 558.— 14. But not as between mortgagor and mortgagee. 2 S. 
A L. 673,— 15, A purchase of trust property, by trustees for their own benefit, was 
set aside after a considerable lapse of time, and several assignments. Cooper, 146. 
Videld. 201. — 16, An attorney may purchase of his client; but in such case the 

atttornc\' 
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(A 2.) Politic. 

A body politic is sole, or aggregate. Co. L* 2. a. Vide Franchi-^ 
ses, (F 1, &c.) 0 

A corporation aggregate consists of many persons, all capable of 
purchasing, or one capsmle, and the others incapable. Co. L. 2. a. 

A corporation sole, as the king, a bishop, a parson, &c. may pur- 
chase to him and his successors. Co. L. 250. a. 

So a corporation aggregate, where all arc capable ; as, a mayor and 
commonalty. Vide Co. L. 250. a. 

Dean and chapter. 

So where one is capable, and others incapable ; as, an abbot may 
purchase without the consent of the convent, and cannot afterwards 
avoid it. Co. L. 2. b. 

But bis successor for good cause, and not otherwise, may waive the 
purchase. Co. L. 2. b. 

As, if the rent reserved exceed the value of the estate. Co. L. 2. b. 

(B 1.) cafto not. 

But a monster, who has not an human form, cannot purchase. Co. 
L. 8. b. 

Nor a man professed in religion, for he is dead in law ; as a monk, 
friar, nun, &c. except when they are sovereigns of an house of reli- 
gion« Co. L« 3. b. 132. b. 

So a community not incorporated cannot purchase ; as, the pa- 
rishioners or inhabitants of D. Co. L. 3. a. 

The commoners in such a waste cannot take by grant of the lord, 
Co. L. 3. a. 

So churchwardens cannot purchase lands, (but goods only). Co. 

L. 3. a. 

(B 2.) By the statute of mortmain. — What is mortmain. 

By the st. 7 Ed. 1. de religiosis. Si quis religiosus, vel alius, (for 
magna charta, 9 H. 3. 36. extends only to a religious house which 
purchases, 2 Inst. 75.) purchase lands or tenants in fee, the lord of 
whom the lands are holden may enter within a year ; or, if he be negli- 
gent, the next lord within half a year ; or, if he neglect, the king 
may enter. 

So by the st. W. 2. 13 Ed. 1. 32. if he obtain a recovery by collu- 
sion. 2 Inst 4*29. 

And by the st. 15 R. 2. 5. if there be a feoffment to the use of such 
an one. 

And these statutes extend to eveiy corporation, sole or aggregate, 
ecclesiastical or temporal. Co. L. 2. b. 2 Inst. 75. 


attorney, to support his purchase, must be able to shew that he paid the full amount 
he could have obtained from any other person. 15 Ves. 42. 1 Mad. T. 95. Vide 
1 B. & B. 104. — 17. And the same rule prevails in a sale by an attorney to his 
client. 6 Ves. 279. — 18. A purchase from his client by a solicitor, who was also 
trustee for the sale of the estate for payment of debts, was confirmed, upon the 
ground of his having attempted ineffectually to sell, of there being no fraud in the 
transaction, and of the purchase having been recognized and approved of by the 
ctstui me truU. 2 Eden. 134. Vide 18 Ves. 304, 

If 
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If lands are granted to them upon an exchange. Kit. 39. b. F. 
N. B. 223. E. F. 

If an advowson be appropriated to them. F. N. B. 223. H. 
Kit. 39. a. 

Or, a rent-chaige granted. F. N. B. 223. B. Kit. 38. b. 139, b. 
So if lands are devised to them. F. N. B. 224. F. 

So if a bishop enter upon land purchased by his villein, it is nitirU 
main. F. N. B. 224. b. Kit. 38. b. 

If a bishop, or other corporation alien to another and his successors. 
F. N. B. 222. D. Kit. 38. b. 

By the st. 23 H. 8. 10. feoffments, fines, wills, &c^ to the use of 
the parish church, chapel, guilds, commonalties, &c. or to find obits, 
f)riests, &c. which are to have continuance above 20 years, shall 
be void. 

If there be an alienation in mortmain of things not held, as of a 
villein, rent-charge, common, advowson, &c. ; the king shall have 
them presently. Co. L. 2. b. 

(B 3.) What is not mortmain. 

But if an annuity be granted to a corporation, it is not mortmain ; 
for that cRarges the person only. Co. L. 2. b. 

So if goods and chattels are granted. Kit. 139. b. 

So a grant of a distress in omer lands for an ancient rent. Q. F. 
N. B. 224. G. Kit. 39. b. 

A release of rent to the tenant. Kit. 39. a. 

A recovery in value upon voucher. Kit. 39. b. 

So the king by his licence may dispense with an alienation in mort- 
main. Kit. 39. b. 

And before such licence an ad quod damnum antiently issued ; but it 
is not now used. F. N. B. 222. D. Vide st. 27 Ed. 1. 

But such licence does not bind the other lords. Vide F. N. B. 
222. D. Kit. 139. a. b. 

And therefore, it was enacted by the st. 7 & 8 W. 3. 37. thatthe 
king may licence to a lien, or take in mortmain. 

So a devise to a charitable use within the st. 43 Eliz. is not mortmain. 
Though the devise be to a college. R. 1 Lev. 284. 

(B 4.) By what names they shall purchase. — Persons natural. 

A man regularly ought to purchase by his name of baptism, and his 
surname. Co. L. 3. a. 

But if he purchase by his name of confirmation, it is sufficient. Co. 
L. 3. a. and that ought to be used. 1 Brownl. 47.^ 

So, if there be a certain description of the person who purchases, 
although his Christian and surname are omitted, it is sufficient. Co. 
L. 3. a. 

As if a grant be to the earl of Pembroke, the bishop of London, 
&c. by hfe name of dignity ; for the person is certain. Co. L. 3. a. 

To the Chester hermd, &c. R. 2 Rol. 44. 1. 15. 

To the wife of B. Co. L. 3. a. 

Primoj aut secundo filiot seniori 'puero^ natu minima^ omnibus filiisy 
filiabusj liberis^ exitibus^ ant rectis ha:t'edihus de B. Co. L. 3. a. 
R. Mo. 104. 


And 
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And pt'imo puero^ may be to the first child, though it be a female, if 
it be so explained by any other writing. R. Mo. 104. 

If it be, to the issue male, his first issue male shall take. R. 3 
Lev. 433. 

So though his Christian name be added, and mistaken. Co. L. 3. a. 

So if there be a limitation to the heir male of the body of his grand- 
father, the heir male shall take, 'though there be an heir general alive ; 
for the description is sufficient to make him take by descent, and there- 
fore it shall be well by purchase. R. 2 Ver. 730. 

But if there be a description of a person certain in esse^ and there 
is no such one in rerum natwra^ a person who afterwards answers to 
the description cannot take ; as, if a remainder be limited to B. the 
wife of A., though A. afterwards marry B. before the particular estate 
ends, she cannot take. Mo. 104. 

Vide Fait, (£ 3.) 

(B 5.) Politic. 

So a corporation, regularly, ought to purchase by its name of incor- 
poration ; and therefore, a grant by or to the master and wardens of 
cooks in London, whereas they are named, master and governors, 
will be void. R. PL Com. 537. b. 

The master of St. PetePs, where the name is, the master of St. 
Peter’s and St. PauPs. Bro. Corporation, 8. 

The provost, &c. of the house of N. where it is a chauntry. Bro. 
Corporation, 21, 22. 

The dean and chapter cathedralis ecclesim sanctee ^ imlimduce trinu 
tatis N. omitting, ex fundatione Jteg. Ed. 6. Adm. 3 Co. 75. 2 And. 
166, 167. Jon. 170. 

Collegium regale de Eton^ where the name is, collegium beatee Mariee 
deEton. Dy. 150.^ a. 1 And. 23. Mo. IS. 

The dean and canons libejce capellw de W. where the name is, the 
dean and canons capellce St. Geo. Martyr de W. 1 Leo. 162. 

The master collegii de Merton in Oxonia^ where the name is, colle^ 
ghm scholarium de M. in universitate Oxonia. 1 Leo. 162. Cont. 
Mo. 266. 

The presbyters and chaplains of St. Stephen’s, where the name is, 
The dean, canons, and vicars of St. Stephen’s. . 2 And. 1 66. 

The provost and scholars of Queen’s college in the university of 
Oxford, where the name is, the provost and scholars auke regime de 
Oxford, Dub. Lane, 15. 33. 

Yet an addition to a name does not avoid the purchase, but shtdl be 
rejected : as, if the master and brethren are named, the master and 
brethren she socii. B. 1 1 Co. 20. a. Bro. Corporation 8. 62. 

If the master, &c. of the mystery of cooks, are named, of the craft 
and mystery. PI. Com. 637. b. 

If the hospital H. 7. regis Anglia be named, the hospital H, 7. 
nuper regie. R. 1 Leo. 159. 

If collegium Christi in Oxonia be named collegium Ckristi in academia 
Oxonia. R. Mo. 361. Vide Mo. 865. Sav. 129. R. Poph. 56. 

If any ornament to a name be added, or omitted. Poph. 156, 7. 

Nor on immaterial variation ; as, a lease by the dean and chapter of 
Exeter, instead of in Exeter. R. 2 Leo. 97. 2 Rol. 42. 1. 45. 

By 
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By the master dom£s sivi collegii^ instead of, domds sive kospitalis ; 
for a college and hospital are the same. Semb. 1 Leo. 215. 

Collegii trinitatiSf instead of^ collegii sa7ictcB 4* individtus trinitatis. 

1 Leo. 161. 

The dean and chapter ecclesice de Peterborot^h^ instead of, ecdeiia: 
Petriburgensis. 1 Leo. 159^. Cont. 1 And. 23. 

Magister coUegii^ instead of^ magister atdce^ 4‘C- R. 1 1 Co. 22. b. 
Maghter kospitalis H. 7. de Savoy 4* capellanus pradicti hospitalise in- 
stead o(^ magister 4* capellanus kospitalis H. 7. de Savoy, R, 1 Leo. 
159. Acc. Dy. 278. Mo. 865. 

The minister of God of the poor house of D. instead of, the mi- 
nister of the poor’s house of God of D. Dub. 2 And. 117. 
R. Mo. 865. 

Major 4 * ballivi villa de D. 4 * burgenses ejusdem villas where the 
name is, major Sc burgenses villa de D. R. 1 Rol. 119. 

The dean and chapter ecclesia Petriburgensise instead of, sancti Pr- 
triburgensis. Mo. 14. Cont. 1 And. 23. 

So, if a statute or testament give a certain description, it is sufRcient, 
though the name be not observed : as, if advowsons of recusants are 
given to the university of Cambridge. R. 10 Co. 57. b. 11 Co. 21. b. 

2 Leo. 165. 

So in grants and conveyances, it is sufficient, if the same name in 
re et sensu be used, though not in verbis* R. 10 Co. 124. {t) 

So by a verdict, or an averment, a misnomer may be aided. 10 Co. 
125. b. 

So, if an ancient corporation be incorporated de novoe with an addi- 
tion to the name ; a lease, &c. by the ancient name will be good. R. 
Jon. 167. 


(C) CUtio bate capacity to grant. 

Every person, being a natural and lawful subject, of sane memory, 
and full age, may make a feoifment, grant, lease, &c. Co. L. 42. b. 
Vide Grant, (A 1.) 

Though he be a bastard. Co. L. 42. b. 

Convict of heresy. Co. L. 42. b. 

A leper removed by the king’s writ a societate hominum. Co. 
L. 42. b. 

Though he be deaf, dumb, or blind, if he has good sanity, and dis- 
cretion. Co. L. 42. b. 


(0 1. A corporation, entitled " The wardein and poore of the hospital! of the 
Holy Trinitie in C., of the foundation of J. W. archbishop of C.” by deed sealed 
with their common seal, in which they describe themselves as " the warden and poor 
of the hospital of the Holy Trinity in C.”, omitting the name of their founder, sell part 
of their estates for 50/. paid in oischaree of the costs of the s^es made by them fof 
the redemption of their land-tax. Held, 1. That the mis-description of the corpora- 
tion, in omitting the name of their founder, was immaterial ; and that if it had 
been material, it would have been cured by 54 Geo. 5. c. 173. s. 12. 2. That the 
application of the 50/. to defray the exnences of the sale of the corporation's other 
estates, was a valid payment within 39 Geo. 3. c. 6. s.3G. 2 Mar. 174. 6 Taunt. 467. 
— 2. A misnomer of a corporation in a devise to them, shall not vitiate, where it 
can be collected to what corporation it was the testator's intent to devise. 
7 Taunt. 546. 

(D) mfio 



320 


CAPACITY. 


(D) mto not. 

(D 1.) A man professed. 

But a person professed in religion (who is civiliter mortuus)^ as a 
monk, friar, canon, &c. cannot make a grant; for his grant shall be 
void. 

Yet the sovereign of an house of religion, as an abbot, prior, &c. 
may make a grant, &c. Vide Co. L. 132. b. 

So may a monk, friar, &c. in the name, and by the assent of . • 
vereign. ^ 

Or, as a farmer of the king, in respect of his farm. 

L. 132. b. Vide Abatement, (£ 5.) Vide Co* 

(D 2.) A ferae covert. 

So a grant by a feme covert, without the assent of her husband, will 
be void. Vide Baron and Feme, (Q). 

Yet a fine, or common recovery of her own land, will be good, till 
it be avoided by her husband. Vide Baron and Feme, (P 1.) 

So, a grant en autre droit^ as executrix. Vide Baron and Feme, 
(P 3.) 

So, if a woman make a grant when sole, and deliver the deed as an 
escrow, to be her deed upon conditions performed, and before the con- 
ditions performed she takes husband, and then the conditions are per- 
formed, it will be good ; for after performance it has relation to tlic de- 
livery. PerGrant, 9. 

So, if a feme covert deliver a deed when covert, and after the death 
of her husband deliver it de novo\ it shall be good by the second de- 
livery ; for the first delivery was entirely void. 2 Rol. 26. 1. 3. 

Vide Fait, (A 3. — B 5.) 

(D 3.) An infant. 

So a grant by an infant by deed will be void, if it seems to his pre- 
judice. Vide Infant, (C 2.) 

So, if the grant takes effect by livery from his hand, or seems to his 
advantage, yet it is voidable, and may be avoided by him or his heirs. 
Vide Infant, (C .3, &c.) 

(D 4.) A man insensible. 

So a man, who has no understanding, as if he be dumb, deaf, and 
blind from his birth, has not a capacity to grant, but his gram will be 
void. Per Grant, 25. 

(D 5.) A man non-sane. 

So a man of non-sane memory, lias not a capacity to make a grant, 
that shall bind his heir, or any other besides himself Vide Ideot, 
(C — Dl, &c.) 
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And therefore, if an idiot, lunatic, &c. make a feoffment, grant, or 
gift, &c. his heir shall avoid it. Vide Per. (iraut, 21. 

So, if he make a feoffment with a letter of attorney to make livery 
when non-sane, and afterwards lie comes to a good memory, and then 
livery is made without any other assent ; his heir shall avoid it. Per. 
Grant, 23. 

But a man non-sanc cannot avoid his grant, &c. during his life ; for 
he cannot disable himself. Per. Grant, 21. 

So, if the grant be by matter of record, as by fine, &c. his heir shall 
not avoid it. Per. Grant, 24. 

(D 6.) Attainted. 

So a person attainted (wl of treason or felony has not a capacity to 
make a grant that shall bind the king, or the lord of whom the lands 
are held. Vide Per. Grant, 26. 

But a grant by a person attainted binds himself and his heirs. Vide 
Per. Grant, 26. 


(D 7 O Head of a corporation. 

So the head of a corporation aggregate has not a capacity to bind the 
corfioration by his grant, without assent of the coinmimity under the 
common seal: as, if a mayor make a feoffment, or grant of laud, or a 
grant of a rent, &c.out of land, without assent of the commonalty under 
the common seal, it will be void. Vide Per. Grant, 31. 

So, the master of an hospital or college, without assent of the bre- 
thren. Vide Per. Grant, 31. 

So a grant by the head of a cori>oration sole binds only himself^ but 
not his successor : as, a grant by aft abbot, prior, &c. without assent of 
the convent. Vide Per. Grant, 31. 

By a bishop, without assent of the dean and chapter. 

By a dean, without assent of the chapter. Vide Per. (Jrant, 31, 32, 

^ I ma? 0 ue, anU ht jjucH, anti tojo not. Vide Action’,' (B I, &c. — 
C 1, &c.) — Abatement, (E 1, &c. — F 1, &c.) 

2!2a|)0 rm tietJife, auU tafte lii! lieDwe, anl» not. Vide Devise, (G.— 11 l, 
&c. — I. — K.) 

mae man;, anH to^o notf Vide Baron and Feme, (B 1, &c.) 


CAPE. 

fifranU cape. Vide Process, (D 4.) 
IPftit cape. Vide Process, (D 5.) 


(fi) Semble, that a Rne levied by a felon before conviction is operative, 
a Wils. 219. 


Voi. 11. 


Y 


CAPIAS. 



( ) 

. CAPIAS. 

Vide PLEADERi (2 W 3). 

4Eai»a0 an aatiafatinAum. Vide Execution, (C 9, &c.) — (R 4.) 
€apia 0 pra fine. Vide Execution, (B 1 , 2.) 
eapiae at ilaitua. Vide Statute Staple, (D 4.) 

aapiaa Ottagatum. Vide Pleader, (2 W6.) — Utlagary — Wales, 
(B 2.) 

C^CEtatum capiaa. Vide Process, (E 7.) 


(jAPlATCR. 

Vide Leet, (O 7, 8.) 


CARRIER. 

Vide Action upon the Case for Negligence, (C 1, &c.) 


case. 

Vide Action upon the Case. 


castle. 


(A) Cafirtle>guarD, 

Aid for the keeping of a castle continues, though the castle be de- 
stroyed. R. Mo. 1. 


CASU PROVISO. 

Mtit a ettftB in tanu pkoblM. Vide Duii fuit infra ^tateh, (D). 


CASU CONSIMILI. 

Writ oC enttg in con^imilt caeu. Vide Dum fuit infra (E). 


CASUAL PROFITS. 

Vide Prerogative, (D 49, SO.) 


CATHEDRAL. 

Vide Cemetery, (A. 3.) — Esglise, (B). 
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CATIXE. 

Viile Dismes, (H 5, &c.) 

CAUSE OF ACTION. 

Vide AtiATBMENT, (G 4, &c. — H 24.) — AcrirtK, (E — F — 

G-I). 

CAUTION. 

Vide AoMiRALtY, (E 19.) — Bah., (D.) 

CEMETERY. 

(A 1.) Cfturcft^patO. p. 323, 

(A 2.) To whom tlie profits belong, p. 323. 

(A3.) What privileges belong to the church-yard, 
p. 324. 

(B) iPUtial. p.324.. 

In what place it shall he. 

(C) Comb» monument, etc. p. 325. 

(Al.) Cfturct)*parD. 

The church-yard is, totus fundus, qui infra clausuram ipsius coniine^ 
tur- Lind. 267. v. Coemeteriis. 

The church-yard, circa ecclesiam majorem 4*0 passfus continei'e debet, 
circa minorefn ^Opassus. Lind. 25S. ver. Claus. Coemet. 

(A 2.) To whom the profits belong. 

The soil and profits of the church and church-yard belong to the 
parson. Vide Esglise, (G L) 

Or to the vicar. Vide Ecclesiastical Persons, (C 14.) 

And the parson may make a lease of the church-yard. 

If he lease his parsonage, the church and church-yard pass. 

If any cut com or trees there growing, trespass lies by the parson or 
his lessee. {») 

By usage in London, the churchwardens take the money for burying 
in the church or churdi-yard, and the parson has nothing but in the 
chancel. 2 Sho. 184. 

(f ) And where the parson libelled in the spiritual court fur cutting elms in the 
church-yard, the defendant obtained a prohibition on suggestion that they grew on his 
freehold. 1 Ld. Rd. 212. 

Y2 


So 



324 CEMETERY. 

So the inclosure of the church yard belongs to the parishioners. 

Vide Prohibition, (O 

(A 3.) What privileges belong to the church-yard. 

Cwmetcrium gaudet eodem privilegio^ quo ecclesia. Lind. 256. V. 
Cemeterio, 270. 

And, therefore, before siinctuary was taken away, churches and 
church-yards had the privilege of sanctuary. Vide st. 32 H. 8. 12. 

By the st. of Wint. 13 Ed. 1. 6. fairs and markets shall not be kept 
in church-yards, for the honour of the church. 

By a constitution at Oxford, anno Lind 270. Judicium sangui-' 
nis^ (i. e. Cama per judiccs scccularcs de ejffu&ionc sanguinis^ aut co^po- 
rali pcend) nv Iradetur in ccrlesia, aid ccemeierio. 

So by the 88th canon, anno 1603, Uie churchwardens and their .as- 
sistants shall sufier no plays, feasts, banquets, drinkings, temporal courts, 
or leets, lay-juries, musters, or other profane usage in the church, or 

church- vard. 

»> 

So by the st. 5 Ed. 6. 1?. if any by words only quarrel, chide, or 
brawl in tlie church or church-yard, the ordinary on proof by two wit- 
nesses may suspend liim, if lay, ad ingn ssu ccclcsia^ if clerk, ab officio^ 
ns long as he tliinks meet. 

If any smite or lay violent hands on another, he shall be ipso facto 
excommunicato. 

If any maliciously strike wnlh a weapon, or draw a w^eapon to strike 
in tlie church or church-yard, and be convicted by verdict {y\ 
confession, or two witnesses before the justices of assize, oyer and termi- 
ner, or the peace, he shall lose one of his ears, or if none, be stigma- 
tized on the cheek with a liot iron with the letter F. and besides stand 
ipso facto excommunicate. 

Catliedral churches are within this statute, and church-yards which 
belong to them. R. Cro. El. 224. 1 Leo. 248. 

So it shall be within the statute, if any smite or draw a wreapon to 
smite, &c. in his own defence. Vide Noy, 171. 

But the indictment must say, quod malitmc percussii^ or cxiraxit rum 
intentione ad pvreuLiendum, II. Noy, 171, 2. 

So he shall not be excommunicated, 'till the conviction transmitted 
to the ordinary, and sentence upon it, thougli tlic statute says he shall be 
ipso facto excommunicated. Dub. Dy. 275. b. But acc. in marg. R. 
Cro. El. 919. 

’Till the conviction transmitted, but that is sufficient witliou I sentence 
upon it. R. 1 Vent. 146. 

( B) 'Burial. 

In what place it shall be. 

Burial was the usual character of a parochial church. Seld. de Dec. 
c. 9. sect. 4. Vide P]sglise, (C). 


iy) 1 . The ecclesiastical court had jurisdiction to give sentence of excommunica- 
tion; and there must have been a sentence declaratory at least, for striking in a church- 
yard. B. R. H. 190. — 2. And this might have been done without any prior convic- 
tion. Ibid. —.'5. Unless on the third clause of striking with, or drawing a weapon, 
and there a temporal punishment (the loss of an ear) being inflicted, and the excom- 
munication tuul Liccurnuhtsd p'lnishment, a prior conviction was requisite. Ibid. 

Ami 
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And therefore eveiy person (who may liave Christian burial) may 
have burial in the church-yard where he dies, by the general custom of 
England. 

And that without any fee for bf^i'hing iij) the soil. R. I Sal. 334^. (z) 

Though the church-yard be i.i a city, whore anciently no burial >vas 
allowed without the king*s licence. 

So by the canon, 7ie cui •pro j)ccuhuv denegetur scpultura^ sed si quid 
devotione fideliiim consuetiinifnerit crogari^ volumus per ordmaritm loci 
ecclesiis justitiam fieri. Lind. 278, 279. 

And, therefore, in ccclesiay vel cccmeterioj pro scptdturd iiihil cxigi 
debet ^ nec pi'O ^/fficio scpulturcc. Lind. 278. 

So, though by the canon, laiciis non sepelialur in ecclcsia, nisi in 
ccemeterUu 

Yet by the custom of England, every one (who shall have Christian 
burial) may liave burial in the common part of the church or chancel, 
paying the usual fee to the parson for bretiking up the soil. Vide Ks- 
glise, (G 1.) 

The usual fee is Ss. id. in the church ; 6\s‘. Sd> in the chancel. 

Or by custom it may be more. 1 Sal. 334*. 2 Kcb. 778. 3 Kcb. 523. 

So by custom, the fee shall be paid to the churchwardens, though of 
common right it belongs to the jxirsoii. 

So a man may prescribe, that he is tenant of an ancient messuage, 
and ought to liavc separate burial in such a vault within the church. 

Or in such an isle, or the quire. 

And if lie be disturbed, he may have an action upon the case. 2 Cro. 
606. (a) 

So, thour,h by the canon, a man shall be intombed, ubi decimas prr^ 
solvebai vim^. 

Yet he may by liis will apjioint liis burial at lucli a monastery, &:c. 
as he pleases. Seld. de Dec. c. 9. sect. 4*. 

And if the burial be out of the parisli wlierc he died, the parson of 
the parish where he died cannot prescribe for a I’ec fur liis funeral, unless 
he was a parishioner there. R. Hob. 175. 

So, although lie was a ])arishioner; for he ought not to have a fee, 
where nothing is done. Semb. Sal. 332. 

But by the canon a felo de sc shall not have burial in the churcli, or 
church -yard, without a licence from the bishop or ordinary. 

Nor a man excommunicated. 

(C; ®onib, monument, etc. 

So an heir or executor may erect or set up a tomb-stone or other mo- 
nument in a convenient place within the church or church-yard, for the 
honour of his ancestor there buried. 

And if any one pull down or deface such t6mb-stonc or monument, 
the heir may have an action for it. Co. L. 18. b. 

(*) 1. Willes, 356 . — 2. It may be due by custom in any particular parish. Ibid. — 
3 . The burial fees in St. George’s, Bloomsbury, arc directed by ttat. 3 Geo. 2 , c. 9 . to 
be fixed by certain commissioners. Ibid, 

(flj But a custom, that every parishioner has a right to bury his dead relations in 
he church-yard, as near to their ancestors as possible, is bad. 2 Wils. 28 . 
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So if any deface the arms, pennons, &c. put up in a window or 
elsewhere, in honour of his ancestor. Co. L. 18. b. 

Though they are defaced by the parson, ordinary, or churchwardens, 
as well as by a stranger. R. 2 Cro. 367. 

So the wife or executors who set tliem up may have an action for de- 
facing them in their time. Co. L. 18. b. 

But a monument, tomb, 3tc. cannot be erected to the hindrance of 
divine service. 3 Inst. 202. {b) 

CENSURES. 

Ecclesiastical ccnstites. Vide Prerogative, (D 12.) 


CERTAINTY. 

Vide Abatement, (H5.) — Action upon the Case upon As- 
sumpsit, (A 3, &c. — H 3.) — Action upon the Case upon Trover, 
(G 2, &c.) — Appeal, (G 6.) — Arbitrament, (Ell.) — Copyhold, 
(S 19.) — Grant, (E 14. — G 5, 6.) — Indictment, (G 1, &c.) — 
Information, (D 2.) — Mandamus, (D 5 .) — Obligation, (B 2.) 

— Pleader, (C 17, &c. 48; — E 5, &c. F 17. — S 21. 41, 42. — 
2 W 7. — 2 Z 1. — 3M S.) — Prescription, (E 3.) — • Rent, (B 7.) 

— Rbtorn, (E 1, 2.) 


CERTIFICATE. 

(A) Crial bg cettibcate of tbe btabop. 

(A 1.) When it shall be. p.327. 

(A 2.) When not. p. 327. 

(A 3.) By -whom the certificate shall be. p. 321). 

(A 4.) If the see be vacant, p. 329. 

(A 5.) Upon what foundation, and at what time, 
p. 330. 

(A 6.) How it shall! be made. p. 330. 

(B) Crial bp certiScate of tbr rrcorber of lonbon. 

p.S30. 

(c) Crial bp certificate of tbe mar) 9 bol, etc. p. 331. 


{b) 1 . monuments cannot be erected without tbe consent of the ordinary, which 
must be given according to a prudent and legal discretion, which the superior 
has a right to look into and correct. ^ 2 Str. 1080. And. 69. 2. And an appeal lies 

from the ordinary to the arches^ Ibid. If the consent of the rector be necessary be- 
fore the ordinary grant such licence, and it be granted notwithstanding his dissent, it 
is a ground of aj>j[)eal. 3 East, 217. 

(A) Crial 
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(A) Crial 6i? tzvtiUtatt of tibe bl0i)op« 

(A 2.) When it shall be. 

If there be issue upon general bastardy, it shall be tried by the cer- 
tificate of the bishop. Vide in Bastard, (D 2.) 

So, if the issue be an unques accou^e en loyal matrimony. 2 Rob 
384t. 1. 52. Vide in Pleader, (2 V 10.) 

If the issue be, whether thete was a divorpe. 2 Rol. 585. 1. 47. 
Whether there was bigamy. 2 llol. 587. I. 7. 

Whether a man was professed in religion. 2 Rol. 584. 1. 12. 586. 

1.51. 

So, whether he was professed of such an order. 2 Rol. 584. 1- 10. 

586. 1. 53. 

So, where the issue is, whether a prior was dative or perpetual. 2 Rol. 

587. 1. 10. 584. 1. 20. ' 

So, where the issue is, whether a clerk were instituted or pot, it shall 
be tried by the ordinary. 2 Rol. 584. 1. 3. Dy. 78. b. 

So, full or not full; for the church is full by institution. 2 Rol. 583. 

1. 52. 

So an issue, whether a clerk was able or not, when the clerk is alive. 
2 Rol. 583. 1.40. 

Whether a clerk resigned or was deprived. 2 Rol. 583. 1. 45, 6. 
Whether a church be void by deprivation. 2 Rol. 583. 1. 45. 
Whether a bishop be consecrated or not. 2 Rol. 588. 1. 30. 

Though the issue be upon the time of the consecration^ 2 Rol. 588% 
1. 35. 

So, if the issue be, whether the dean or another is guardian of the 
spiritualties. 2 Rol. 588. 1. 26. 

Whether a clerk was zn/ra sacros ordincs. Adm. 2 Lev. 250. 

Or was so at the time of his institution ; for the time here refers to 
the institution, which shall be tried by the ordinary. Semb. 2 Lev. 
250. 

So an issue, whether excommunicated or not, shall be tried by the 
ordinary. Co. L. 134. a. 

Whether an executor refused to make probate of a will. Semb* 

1 Leo. 205. 

So by the st. 1 Jac. 4. whether a recusant conformed. Hard. 62* 

(A 2.) Whew not. 

But if a matter of spiritual cognizance is not directly in issue, it 
shall be tried by the country ; as, where bastardy is not directly in issue. 
Vide Bastard, (D 2.) 

If the issue be, wife or not wife, espoused or not, &c. 2 Rol. 585. 

1. 10. 17. Sho. 50. Sti. 10. 1 Leo. 53. 

Whether feme sole or covert. 2 Rol. 585. 1. 7. 12. 15. 20. 
Whether A. be her husband or not. 2 Rol. 585. 1. 21. 

If the issue be, that she was married before her age of consent to B. 
and afterwards to the demandant, and so his wife, and not the wife of B. 

2 Rol. 585. 1.25. 
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So, marriage or not ; for the marriage in fact, and not the legality of 
he marriage is in question. R. 2 Rol. 585. 1. 50. 2 Cro. 102. 

So in a personal action, if the issue be, whether lawfully married J 
for the marriage is the substance of the issue, and lawfully ought not 
to have been added. R. 1 Lev. 41. 

So, if a matter of spiritual cognizance concerns persons dead, or 
strangers to the action ; as, if the bastardy of B. be alleged, who is 
dead, or a stranger. Vide Bastard, (D 2.) 

So, if ne, U7iques accouple^ profession, &c. be alleged between strangers. 
2 Rol. 584. 1. 51. 585. I 37.40. 

If a clerk be dead, when the issue is, whether he was able or not. 
2 Rol. 583. 1.42. 

So, if a matter of spiritual cognizance is coupled and entangled with 
a matter of temporal cognizance, it shall be tried by the country ; as, 
special bastardy. V^ide in Bastard, (D 2.) 

Marriage within age of consent, and afterwards a dissent, and so not 
his wife, shaU be tried by the country. 2 Rol. 585. 1. 25. 

So by the st. 12 Car. 2. 33. bastardy or marriage according to an or- 
dinance of parliament after 1 May 1C42, before 1(>60. 

So, if the issue be, prior or not j)rior, it shall be tried by the country. 
2 Rob 584. 1.21. 

Avoidance of a church, &c. by being a bishop in Ireland. Pal. 45fU 

So, parson or not, upon special matter. 2 Rol. 585. 1. 30. 

So, infra sacros oi dineSi where it relates to avoidance of a church by 
the act of uniformity. D. 2 Lev. 250. 

So, if there be issue upon institution and induction. 2 Rol. 584. 1. 7. 
585. 1. 30. 

Whether a church be void or not. 2 Rol. 584. 1. 1. 588. 1. 32. 

Whether void by resignation. 2 Rol. 783. 1. 47. 

If issue be, whether excommunicated after a prohibition, it shall be 
tried by the country. 2 Rol. 585. 1. 45. 

Whether professed before a feoffment; for the question is upon the 
time. 2 Rol. 588- 1. 20. 

So in tlie case of intancy, a matter of spiritual cognizance shall be 
tried by the country ; as, bastardy alleged in him. 2 Rol. 586. 1. 40. 
Vide Bastard, (D 2.) 

A divorce for pre-contract of his father and mother, in an assize by 
him. 2 Rol. 586. 1. 37. 

So, whore it is pleaded only in abatement. Vide in Bastard, (D 2.) 

As, if profession or coverture be pleaded in abatement. 2 Rol. 588. S* 

So' where a matter of spiritual cognizance comes in question in a 
collateral action. 2 Rol, 585. 1. 40. 50. 586. 1. 25. Hob. 179. Vide 
supra, where it is not directly in issue. 

So if the bishop return, that the party is exempted out of his juris- 
diction, it shall be tried by the country ; as, profession, where the bishop 
returns, that he is exempted. 2 Rol. 587. 1. 2. 

So, if the power of tlie bishop to make a certificate be taken away 
by act of paidianieiit. Semb. Hard, 65. 


(A3.) By 
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(A 3.) By whom the certificate shall be. — If the bishop be a 

party. 

So, if the bishop be it party to the suit, the trial shall not be by his 
Certificate ; as, in a real action against a bishop, if he plead that the 
demandant is a bastard, it shall not be tried by himself, but by the me- 
tropolitan. 2 Rol. 587. 1. 45. 

So in a quare impedit^ where the bishop a})pears to be the disturber; 
if the issue be triable by the ordinary, a writ goes to the metropolitan. 
Dy. 353. b. 

As, if a bishop alleged refusal, because the clerk was inhabilis. 2 Rol. 
587. 1. 25. Dy. 327. b. 

So, if the issue be, whether the bishop be consecrated, it sluJI be tried 
by the metropolitan. 2 Rol. 590. 1. 10. 

So, if the archbishop of York be party, it shall be by the archbishop 
of Canterbury. 2 Rol. 589. 1. 30. 40. Dy. 328. a. 

But if the bishop is not the disturber, a writ to certify may be directed 
to him ; as in a quare imped it ^ where the bishop claims nothing, but as 
ordinary. 2 Rol. 587. 1. 30. 

Yet if the bishop is a party, though he is not the disturber, the writ 
may be to him, or to the metropolitan, at election. R. 2 Rol. 587. 1. 40. 

1 Rol. 364. 398. 

So, if he be the disturber, the writ may be to him, at the election of 
the party. Semb. 1 Rol. 364. 397. 

(A 4.) If the see be vacant. 

If there should be a writ to the metropolitan, and the see become 
void, the certificate shall be by the guardian of the spiritualties. 2 Rol. 

587. 1. 50, 

And the writ shall be to the guardian of the spiritualties, sede tw- 
cante. 2 Rol. 589. 1. 3. 5. Dy. 77. a. 

And if any one by composition be guardian of the spiritualties, it 
shall be directed to him. 2 Rol. 588. 1. 53. 

So in the vacancy of a bishopric, it shall be directed to the guardian 
of the spiritualties of the bishop. 2 Rol. 590. 1. 25. Dy. 350. a. 

Though the see of the bishop or archbishop become vacant after 
issue or judgment, and before the writ awarded. 2 Rol. 590. 1. 30. 

So by custom, the writ shall be to the archdeacon of Chester, as im- 
mediate ordinary, for all things within the county of Chester. 2 Rol. 

588. 1.45. 

And to the archdeacon of Richmond, for all things within 

2 Rol. 588. 1.48. 

So excommunication may be certified by the delegates. 2 Rol. 590. 
1. 15. R. Dy. 371- b. 

But generally the writ shall be directed to the bishop, though he be 
absent out of the realm. 2 Rol. 589* 1. 10. 

Though his vicar in his absence refuse the writ. 2 Rol. 589. 1. 15. 
Though the temporalties are seized into the king’s hands. 2 Rol. 
590. 1. 20. 

Though the bishop be only elected, and not consecrated. 2 Rol. 
590. 1.5. 

Yet 
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Yet if the king by his writ certify the absence of the bishop, before 
the writ awarded, or before the return of it, the writ shall be directed 
to the bishop, or his vicar general. 2 Rol. 589. 1. 20. 25. 

If the writ be directed to die guardian of the spiritualties, and be« 
fore execution a bishop is created, there shall be a new wri); to h|pi. 
2 Rol. 590. 1. 35. Dy. 350. a. 

(A 5.) Upon what foundation, and at what time. 

None can write to the bishop to make a certificate, except the king’s 
courts. Co. L. 134. a. 2 Rol. 589. 1. 50. 

As B. R. or C. B. Co. L. 134.“ a. 2 Rol. 589. 1. 50. 

The justices of gaol-delivery. Co. L. 134. a. ^ Rol. 589. 1. 50. 

But the courts of London, Norwich^ York, &c. cannot write to the 
ordinary. 2 Rol. 589. I. 50. 

And therefore, if a plea be there of a matter triable by the certificate 
of the ordinary, after issue joined, there shall be a i^iiittimus to remove 
it in B. &c. ; and after a writ to the bishop, and a certificate pppn it, 
there shall be a procedendo. 2 Rol. 589. 1. 50. 

A certificate by the bishop of bastardy, &c. is of no avail, f^ept 
upon the king’s writ to him directed. 

And the writ shall always be to the bishop, not to his commissary, &c. 
R. 1 Leo. 205. 

If there be a writ to the bishop to certify bastardy, &c. and after- 
wards the assize discontinues by the justices not coming, and a re-attach* 
ment is sued, the bishop may afterwards make a certificate without a 
new writ. 2 Rol. 590. 1. 50. 

(A 6.) How it shall be made. 

The certificate pf tlie ordinary must be positive and express. Vide 
Bastard, (D 2.) — Pleader, (2 Y 10). 

The certificate of the bishop shall be conclusive; for no averment 
lies against it. R. 1 Leo. 205. 

But an action upon the case lies for a false certificate, as lor a false 
return. Semb. 1 Leo. 205. 

Vide j^xcommengesment, (B 2, &c.) 

(B) jQTrifil cetKiScate of tbe recorDer of lonoon. 

If issue be joiped, whether Ijiere he such a custom of London, it 
shall be tried by the mayor and aldermen, by the mouth of therecpri^r* 
2 Rol. 579. 1. 10. 580. 1. 5. to 25. 35. 40. 2 Inst. Confirmed 

by charter 2 Ed. 4. (c) 

And the rea)rder may make hb certificate ore tenus* Cro. Cm** 3fiL 
516. (d) 

Though the custom to be tri^ does not concern lands, or a devise 
of them, but a collateral thing. R. % Rol. 579. 1. 35. jCro. Car. 51?. 
Jon. 412. 

(c) And the recorder appears in the purple cloth robe, faced with black velvet ; 
nojt nis scarlet gown, his black silk one, nor the common bar gown. 1 Burr. 25i . 

{d] And afterwards deliver in the writ with a written copy of the return. 1 Burr. 

Though 
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Though it be in an action by qui tarn, ^c. which concerns the king. 
R. 2 Rol. 579. I. 30. 

And upon such issue, there shall be a surmise by the plaintifl^ thut it 
ought to be cerdlied by the recorder. 2 Rol. 581. 1.5. Cro.Car. 
516. (e) 

But if there be a custom for the profit of the city, it shall be tried 
by the country, and not by the mouth of the recorder ; as, whether 
there be a custom, that every freeman shall be quit of payment, &c. 
R. 2 Rol. 579. 1. 15. Hob. 86. 

That such a thing shall be forfeited to the mayor, citizens, andeom- 
monalt^, &c. R. 2 Rol. 581. 1. 10. 

So if the custom is not directly in issue, it shall be tried by the coqn.- 
try ; as, if a custom be alleged for a market in london every day in the 
week, &c. and the issue is, that dicrc is no such market. R. 9 Ro}. 580* 
1. 30. Hob. 87. 

(C) Crial bg cettib'eate of tbe mar0bal« etc. 

If upon a distringas for escuage, the issue be, whetlier the tenant was 
in (icotland with the king for 40 days, it shall be tried by the oertifipate 
of the marshal of the king’s host under his seal. 2 Rol. 583. 1, SO. 
Lit. sect, 102. 

So, if issue be, whether a man outlawed was in prison at Bpurdeauy 
at the time of the outlawry, it shall be tried by the pertideate of the 
mayor of Bourdeaux. Co, L. 74. a. (/) 

etenificste of aoatir. Vide Assize, (B 27, 28.) 

Xan&nipt’a cntificace. Vide Bankrupt, (D 37.) 

Vide ENgUEsT, (A 2, 3.) — Statute Staple, (D 2.) 


CERTIORARI. 

(A 1 .) (DQben it lte0. p. 332. 

(A 2.) When a mittimus thereupon, p. 334. 

(B) a certiotrati jabaU bt proaecuttb. p. 335. 

(C) ^ob) it abbll be returneb. p. 337. 

(B) (caben a certiorai’i boea not lie. p. 338. 

(E) ^ben it aball be a auperaebeaa. p. 340. 

(F) isaben not. p. 341. 


(<?) But if the recorder has once certified a custom as part of the! customs of Lon- 
don, the court must take notice of it, and it cannot be certified again. Doug. 380 . 

(/) So, if a seijeant be arrested for a less debt than is allowed by the annual mu- 
tiny act, the certificate of the secretary at war may, on motion to \lischargc him, be 
read in evidence to «hcw the nature of his duty. l BI. ‘JO, ’ 

CG) ipro= 
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(G) proceDentio. p. 341. 

(H 1.) ©upersfcDea^ to pcoceotf. p. 341. 

(H 2.) When it shall be granted, p. 342. 

« 

(A 1.) oapen It liejGf. 


The writ of certiorari is an original writ issuing out of the"clianccry^ 
or B. R. when the king would be certified of any record in any other 
court of record. F. N. B. 24?5. A. 

Or the king may command the tenor of the record at his election 
F. N. B. 245. B. 

So, if mil tiel record be pleaded in C. B. the court may award a cet - 
tioraru 1 Rol. 394. 1. 15. Hob. 135. R. Cro. Car. 297. (g) 

And therefore the king may command the justices of C. B. to certify 
him of any record before them in his chancery. F. N. B. 244. 

Or to send all records depending in C. B. before the justices in eyre 
to be determined by them. F. N.;B.243. K. 

And if the justices in eyre cannot determine during their stay in the 
same county, they shall be removed by certiorari into C. B. acain F 
N.B.243. K. ^ ‘ 

So a certiorari\\c:s {li) to the chief justice of B. II. to certify a con- 
demnation there for the king’s fine or other l ecord, to the intent to have a 
pardon, &c. F. N. B. 245. G. 246. C. 


(g) 1. So, if mil ikl record in C.B. of a recovery there be pleaded in B. R. and issue 
joined thereon, ^certiorari is the proper method, and must necessarily issue. 2 Burr. 
1034. — 2. And if a ceriioran issues to use the record as evidence, then the tenor, if 
returned, is sufficient, and countervails the plea of nul tiel record; but if the record* is 
to be proceeded upon, the recordjitsclf must be removed, and this, whetjier it is before 
judgment or after; and in this case, the writ must be superseded, and not quashed 
which can only be done on a view of the record itself. 2 Atk. .317. ’ 

(A) 1. Where a statute takes away XhQ certiorari to remove an indictment, the crown 
Is not included in the restriction, unless it appears to have been the intention of the 
legislature ; therefore, the prosecutor of an indictment for keeping a disorderly house 
may remove it, notwithstanding the general words of the stat. 25 Geo. 2. c. 36. s. lo. 
5 T. R. 626.— 2. And a provision in a statute that ” no certiorari shall issue to remove 
any proceeding to be had or taken in pursuance of this act,” does not extend to pro- 
ceedings under the act had by a court without jurisdiction. 5 T. R. 629. —3. If a 
statute gives an appeal to the sessions from a conviction by a magistrate, but takes 
away the certiorari to remove cither conviction or order of sessions thereon, and a 
subsequent statute gives ailditional powers to the sessions as touching the infliction of 
punishment, without taking away the certiorari^ the clause in the former act cannot be 
extended to proceedings of the sessions under this, so that they arc removeabic by 
certiorari; but the proceedings before the convicting magistrate, being under the for- 
mer act, remain irrcmoveable as before, 2 T. R. 735. — 4. A certiorari will not lie 
to remove the assessments made by the commissioners of land-tax ; since, being of a 
public nature, every one may have a copy. 2 T. R. 234. — 5. The stat. 13 Geo. 2. 
c. 1 8. 8. 5. enacts, that “ no certiorari shall be granted to remove any judgment, order* 
or other proceedings before justices, unless (such certiorari be applied for within six 
calendar months next after such order, &c. and unless) the party suing forth the same 
hath given six days notice thereof, in writing, to the justices,” &c. The notice must 

be given before moving for a ride nisi for a certiorari. 5 T. R, 279. 281. 6. The 

stat. does not apply to the removal of an indictment. 1 East, 298. — 7. A cer^ 
iiorari lies to remove a presentment in a court leet; and when re-moved, the pre- 
sentment is iraversable in B. R. Cowp. 458. 

So 
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So there may be a certiorari to justices of assize, to certify a record 
before them into chancery. F. N. B. 24*1*. C. 

Or to remove all proceedings before them, before the new justices of 
assize. F.N.B. 242. p.2i3! C.D. 

Or before other justices, to the intent to have an attaint. F. N. B. 
242. E. {i) 

So to justices in eyre to remove a record or proceedings before tlieiu. 
F. N. B. 242. E. 243. K. 1 Sid. 296. 

So, if a record be removed into the exchequer, there may be a ceriio^ 
rari to the treasurer and chamberlains of the exchequer. F. N. B. 242. 
F. G. 243. A. 246. O. 

So a certiorari lies to tlie treasurer and barons to certify the debt of 
B. or his ancestor to the king, without saying, into B. 11. or into chan- 
cery. F. N. B. 246. G. 

So a certiorari lies to tlie justices of gaol-delivery. F. N. B. 246. 
A. IL ; 

So a cei'tiorari lies to the justices of oyer and terminer to certify a 
record into B. 11. in order to have execution upon it. F. N. B. 246. B. 

So after conviction, in order to have judgment. 1 Sal. 149. Mod. 
Ca. 17. 

To the mayor and sheriffs of London, to remove a record before 
them to be determined in B. R. F. N. B. 245. E. 246. L. 

To the steward and marshal of the king's house. F. N. B. 246. F. K. 
To justices of peace, to remove an indictment before them. Mod. 
Ca. 17. {k) 

Or to them, to remove an outlawry, and process transmitted to 
them. ¥. N. B. 246. L 

So it lies to justices of the peace, to remove any order made by 
them. R. 3 Mod. 95. (1) 


(i) 1 . Certiorari to tlic justices of assize, shall be f»ranteil to the crown or prosecu- 
tor, without special reason alleged; sccus to the defendant. Andr. 27. — 2. It lies 
to remove an information before justices of assize, against a parson for non-rcsidcncc, 
for they have no jurisdiction in the cause. Ibid. 

'vArj 1 . To remove an indictment for not doing statute labour in the highway. Str. 849. 

— 2. To remove an indictment at sessions against private persons for not repairing 
abridge. Str. 900. eT. H. 194. — 3. To the quarter sessions of a corporation to 
remove an indictment, on affidavit that defendant could not have a fair trialT Ld. 
Ud. 1452. 

(/) 1. To the sessions, to remove an order of two justices. Str. 470. — 2. To re- 
move order of justices before appeal, where only ojic party has a right to appeal, for 
he may waive it ; or where no time is limited for appealing, for then a certiorari might 
never lie; but where two parties have a right to appeal, and the lime of appealing is 
fixed, there it shall not be granted till after appeal, or after the time for it. Andr. .745. 

— .3. One certiorari lies to remove several orders and convictions, if they relate to the 
same persons and the same matter. Ibid. — 4. It lies from B. R. to ail inferior courts, 
though the statute giving jurisdiction say that the sentence shall be final, and without 
appeal, for the jurisdiction of B. R. cannot be taken away without express words. 
2 Bur. 1042. 1 Bl. Rep. 23.7. — 5. Therefore it lies to remove orders made on the 
conventicle act 22 Gar. 2. c. 1. even after appeal to the quarter sessions, trial by jury, 
verdict and judgment, notwithstanding the 6th and 1.7th sections, the first of which 
says, that no other court whatsoever shall intermeddle with any cause or causes of ap> 
peal on this act, but that they shall be finally determined in the quarter-sessions only ; 
and the latter enacts, that the act shall be interpreted most beneficially for suppressing 
conventicles ; foi^ the certiorari does not go to try the menUi but to see whetner the 
limited jurisdiction has exceeded its hounds or not- Ibid. 
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Oi* td a particular justice of peaces for a Coilvfotioil, or order by him. 
So to commissioners of seWers, for all orders, or proceedings before 
theih. F. N. B. A. 1 Sal. 145. Vide Sewers, (I 1.) {m) 

To a bishop to certify admission, institution, and induction to a 
church. F. N. B. 246. M. 

To an escheator. F. N. B. 247. H- 

To the custos breoium of C. B. to certify a Writ original, or judicial. 
F.N.B.246. N. 

To the mayor of the staple, to certify a statute before him. F. N. B. 
^44; D. Vide Statute Staple, (D 2.) 

To a sheriff, for die record of a redisseisin, or post-disseisin before 
hiitt; F. N. B. 242. B. 

And that, to the intent to have e)cecuttoU out of B. R. F. N. B. 
242. B. (n) 

To Ahenff and COrOUers, to certify an Outlawry in the county. 
F. B. 245. G. 

8b it lie^ to the mayor, bailiffs, Or other judge of a court in a city 
6t tbWn, to remove a record into B. R. to nave execution there. 
F. N. B. 243. B. 

So to the censors of the college of physicians, to remove a judg- 
ment by them for malpractice. R. 1 Sal. 144. 

So to every inferior jurisdiction of record. 1 Sal. 144. 

Though it be within a county palatine, Or in Wales, &c. R. 1 Sal. 
146. 148. tt. 2 Rol. 29. Vide Franchises, (D 1, &c.) (o) 

Or the cinque ports 2 Lev. 86. Vide Francliises, (E 1 &c.) (p) 
Vide Pleader, (3 K 7.) 

(A 2.) When a mittimus thereupon. 

After a record removed by certiorari to the chancery Out of C. B. 
or other courts it may by mittimus be transmitted to B. R. F. N. B. 
244. A. B. 

Or when removed by certiorari from the justices of assiase, or other 
justicea to the chancery, it may be transmitted to C, B. F. N. B. 
244. C. 

So a record, removed by c^'tiorari to another court, or justices, 
may afterwards be transmitted to B. R. or other justices at the king’s 
election. F.N.B. 245. F. 

Or it may be removed by certiorari to B. R. immediately, without 
a mittimus* R. 1 Lev. 312. 

But if there be a material vmiance between the certiorari and the 
ordnr^ the record sliall not be removed thereby : as if there be a 


i. To Of towers, for their order to remove their clerk, it is of 

^dn ^ht ; !mt in ether datos, whera danger of inundation toay be, it is discre- 

fictakty. Im. 6i)l9. — 2. Oh the clerk uf commissioners of sewers being removed, 
and hnoAbf aMohited, B. R. will not, oh the rule to shew cause, suffer them to make 
out theit titles by afiidarits, will grant cerHoraH. Fort. 374. 

0>) It lies to remove inquisition taken by the sheriff under a private act of parlia- 
and^ihe verdict and judgment thereon. 4 Burr. 2344. 

at 


wehl , ^ _ 

(o) 1. To remove indictment from quarter sessions in Wales, Without 
grand sessions. 4 Burr. 24S6. — 2. To the grand sessions in Wales, on an'iht 

ment for misdemeanor. Str. ^04. B. R. H. 16J. 

(p) Of Berwick, or to any other dominions of the king or (crbwn. 2 Burr. 856. 

certiorari 
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cetHorari for an brder bbncemiiig salt, aKd thb drder is for 

salt, gienerally. k. I Sal. 145. 

If it bb for an indictM^t ohlyj ahd the indictment and convittion 
also are returned. 1 Sal. 150. 

If the indictment bb after the cetiiorari granted. 1 Sid. 317. 

If a record be remdved by esHioi-ari after cunriction in atibfhcr 
court, the party nliist waive the issue, and it shall be tried de novo .• 
othatwise B. R; Will nbt give judgmeiit upob a fconviction in another 
court. R. Carth. [q) 

(B) k jEitiatl be ipnw^Uteb. 

, By the st. 1 & 2 Ph. & M. 13. a cef ttorari to remove a prisoner otat 
of saol^ or a recognizance shall be (r) signed by the chi^f justice^ or 
ih his absence by the other justices of the court whence it i^sues^ Ota 
paiii of SL against the prosecutor; 

By the st. 5 8c 6 W. & M* 11. no ceriiai^ari shall be jgrented to re- 
move an indictment for a trespass, *or a misdemeanor, from the quarter- 
sessions in term, but on a rule {s) in B. R. on motion of council in 
qpen court, nor in vacation, but on allowance of a judges who shall 
indorse his nmne, and the name of him who demands it. 

In vacation there must be a fiat signed by a judge for a cerU^ari 
for orders of justices. 1 Sal. 150. 

And the fiat and the writ also must be signed by a judge in a ccHio^ 
rari for an indictmeht. 1 Sal. 150. 

And a fiat after the essoign day of the term, for a certiorari^ which 
was tested in the preceding term, will be irregular. II. 1 Sal. 150. 

So by the st. 21 Jac. 8. a certiorari to remove an indictment of riot, 
forcible entry, or assault and battery, from the quarter-sessions, shall 
be delivered in open court, and not allowed unless the indictee be 
boUnd in sureties in 10^. to the prosecutor, to pay costs, which the 
justices in the quarter-sessions shall assess, witnih a month after 
'conviction. 

So by the st. 13 & 14* Car. 2. 6. it shall not be allowed to it^move 
proeeadings about highways, unle^ bound, &c. in Wt to ^ay cosfts to 
oe ascertained upon oath, {t) 

]^or by the st. 5 & 6 W. & M. 11. to remove an indictment for a 
trespass or misdemeanor before trial, unless bound, Sec. in a recogni- 
zance of before justices of peace (or by the st. 8 & d W. 33. 

The rec^izauce of a receiver of an infant's estate in Ireland cannot be trans- 
inided to ihe Exchequer ih Ireland by mittimug, but a bijl must be filed there, and the 
eettiftchto of Ihe recoraizance here will be evidence. Bunb. ^49. 

'(ir) After a record nas been returned on a certhriBuri, no objection can be taken 
that the Writ WM misdirected. 4 T. R. 499* 

*(^) 1. A cetiiorari is granted to the crown as of course; to a defendant only upon 
grounds discloseld by affidavit. 2 T. R. 89. — 2. The affidavits for a certiorari shall be 
entitled by the name of the cause in the court below. $tr. 704. — J. A certiorari to 
Itmove nn inffictment against an excise officer and others, ftom the sessions^ was granted, 
on the motion of the attorney-gtheral, for the defendant, without any affidavu. 4 T. 
R. 161. 

(t) Certiorari pro rege lies in case of highways, though no affidavit nor recogni- 
sance; for the st. 13 A 14 C. 2. c. 6. 3 W. & M. and 5 w. & M. c. 11. relate only to 
certiorar^s applied for by defendants. Str. 1209. 

13 
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before a judge of B, R.) to appear, plead, and try it the next asdittesi 
or if in London or Middlesex, the next term, or sitting after terra. 

And if he be convicted, B. R. shall give costs (m), and upon oath 
of refusal for ten days after demand, send an attachment. 

And if bail be not found before a judge since the st 8 & 9 W* 3. 
33. a certiorari ought not to be allowed. 1 Sal. 149. 

So by the st. 3 & 4 W. & M. 10. s. 6. there shall be no certiorari to 
remove a conviction or proceeding on that act, against destroying deer, 
unless bound by recognizance with sureties, as the justices of peace be- 
fore whom he is convicted shall approve, in 50/. conditioned to pay the 
prosecutor his full costs to be ascertained by oath. 

So by rule in B. K. Mich. 3 W. & M. on a certiorari to remove any 
indictment, or presentment from any county or corporation, except 
London or Middlesex, the prosecutor at the return shall procure two 
men to give a recognizance before a judge of the court to plead, and 
if issue be joined, to try it on notice to the prosecutor or his clerk at 
tlic next assizes, and in default thereof before the end of the term a 
procedendo shall go. Sho. 336. 

So by the st. 5 Geo. 15. no certiorari shall be to remove a convic- 
tion for deer-stealing, till security to pay the forfeiture as well as costs, 
and render theparty to justice in a month after the conviction confirmed. 

But a recognizance is not forfeited for not trying, unless the pro- 
secutor gives a rule for it. 1 Sal. 370. 

If the sureties are worth as much as the statute requires, the justices 
of peace cannot refuse them as insufficient. R. Mar. 27. 

If a recognizance be given upon a certiorari for costs ; the prosecutor 
shall have only costs upon the writ, and after it. 11. 1 Sal. 55. (a) 


(tt) 1. The stat. 5&G W.&M, c. 11. as to defendant’s paying costs to prosecutor, 
extend only to officers and persons really injured ; therefore defendant indicted for 
an attempt to commit felony, where no damage is done to the prosecutor, sjiall 
not pay costs. 1 Wils. 1.39. 1 Burr. 4.31. 2 T, U. 47. — 3. But it is sufficient 

if prosecutor is proved to be a civil officer (as by affidavit) though it is not 
indorsed on the indictment. I B. M. 54. — 5. If, on removing indictment from 
sessions of oyer and terminer, defendant enters into recognizance of 500/. to plead, 
go to trial, and appear on the return of the verdict, this is not a recognizance on 
stat. 5 & 6 W. & M. c. 11. but at common law, and defendant bliall not pay costs. 
Str. 1165. 1 B. M. 10 . 

(jr) 1 . So by 13 G. 2, c. 18. s. 6. no certiorari shall be granted to remove any convic- 
tion, judgment, order, or other proceeding before any justice of peace of any county, 
city, borough, town corporate, or liberty, or the respective general or quarter sessions 
thereof, unless application be made for it within six calendar months after such con- 
viction, &c. and unless it be proved on oath that the party applying for the same hath 
given six days notice in writing to the justice or justices, or to two of them, (if so 
many there be,) before whom such conviction, &c. was had, that such justice, &c. may 
shew cause against the issuing of the certiorari. Vide I Wils. 35. — 2. The six days 
notice required by this statute before any application for a certiorari to remove pro- 
ceedings by justices of the peace must be given before making the motion for a rule 
to shew cause why^ such certiorari should not be granted. 5 T. R. 279. — j. Qn 
certiorari to remove indictnient for peijury, if defendant makes up the record, carries 
jt down to sittings with a distritigas, and attorney-generars warrant for a tales, there 
being special jury, and eleven only appear, and the warrant is given prosecutor’s 
counsel, and they will not pray a tales, and defendant docs not, and cause is madpiia 

remanet pro def^tu jurator,^ defendant shall not pay costs. Str. 937 . 4 ,' Jf pro- 

.sccutor has obtained a third part of the fine, it shall be deducted out of th^ costs 
taxed on the recognizance. 4 Burr. 2125. 

12 
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And the prosecutor, after the costs paid, ought not to move for an 
iiggravation of the fine. 11. 1 Sal. 55. (//) 

If a recognizance he taken for 40/. not lor ji)/. a statute speaks, it 
will be a good recognizance, though no supersedeas. R. Sal. 

If he who sues a cerfiorari^ does not appear in court within the term 
when the writ is returned, he shall forfeit his recognizance. Mod. 
Ca. 220. 

If Upon a certiorari the party gives a recognizance, and does not 
prosecute with cllect, viz. does not quash or traverse the indictment, an 
attachment lies against him. R. Mar. PI. 118. (:::) 

(C) ft 06an be returneD. 

A certiorari shall bo returned (a) by the justices, to whom it is 
directed, vvith the record (/>), &c. annexed, not by the clerk ot the 
peace. R. Sal. 479. 

By a rule in 11. 11. Mich. 3 W. Sc M. it shall be returned the first 
return of the next term. Sho. .336. 

Justices of jieace must return, though bail be not found according to 
the stat. D. 1 Sid. 70. 

Justices of peace ought to return all indictments against him who 
procures it, found before the return, though not indicted at the time 
of the awarding of the writ, or delivery to the officer. R. I Rol. 39.5. 
1. 30. 

If it be for indictments against six named in the writ, if* four of them 
only arc indicted, the indictments shall be removed. R. I Rol. 395. 
1. 35. . 

The names of the indictors ought to be returned upon every indict- 
ment removed. St, P. C. 71. a. 


(^) 1. On indictment on 5 Eliz. c.4. for exercising a trade, &c. removed by detcmlant 
after conviction, he may, on motion, pay the penalty without costs, and have his re- 
cognizance discharged. 1 B. M. 431. — 2. It A. convicts B. on the game laws beiuio 
a justice, and he pays the i)enalty, and then A. hrings action for the same oitericc, the 
justice refuses copy of conviction, and B. brings rertiorari merely U) have the convic- 
tion to plead ; A. gets it affirmed, and then becomes nonsuited in the action : tlie 
court will not give costs on the cf-rtiorm i, but order the bond to be delivered up. 

3B.M. 1720. . . ■ . 1* i r 

(z) 1. If defendant, convicted on penal statute, brings certwran, and dies beloro 
argument, the court will go on. Str. 037. — 2. If no proceedings in two or three 
terms, order^ shall be affirmed. B. li. 11.206. — 3. If defendant has paid costs lor 
not going on to trial, prosecutor shall not quash, but on payment of costs. Str. 94G. 
— 4. If the prosecutor enlarges the rule to shew cause why an order should not be 
quashed, he shall not afterwards object to the issuing the certiorari 2 B. M. 74^. — 
5. Proceedings being removed from inferior court of record, where parties were at 
issue, plaintiff must declare de novo, Barnes, 345. — G When a conviction li re- 
moved by certiorari no motion can be made in arrest of judgment, unless the deleiidant 
appear in person. 1 Black, Hep. 2U9. — 7. And if defendant remove an mdictinent 
hy certiorari without good cause, lie cannot be admitted in forma pauperis. 1 Black. 

(a) The return must be on parchment; if on paper, it shall be quashed. B. R. 
R 173 

(b) A certiorari, being directed to the ensios brevium of C. B. to reton original, 
h6 snail return the original, and not that there is such original in his office, but not 
filed, because plaintiff had entered nc redpiatur / it otherwise, B* It. wil coninut him. 


Str. 63. 
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If there be a certiorari for a conviction, &c. it must be drawn in 
form; for a return of affidavits and wan*ants is not sufficient. 1 Sal. 14*6. 

So if the return be, teiior cujus ordinis sequitur; for it ought to say, 
qui quidem ordo^ 8fc. 1 Sal. 14*7- 

Sfj^if there be a return of a transcript, the record itself is removed. 
Sal. 565. 

But if a certiorari be for indictments, in which A.B. and C. arc 
indicted ; an indictment against A. alone, or against A. and B, shall 
not be returned. 1 Sal. 146. 151. 

If for an order of settlement at N. M. an order w^hich settles at N. 
only shall not be returned. R. Sal. 4*52. 

So in some cases, the return may be in English ; as, in orders by 
justices, &c. 1 Sal. 14?9. 

If the justices do not make a return, an alia^ and idurics go, and if 
they do not return the yiuries^ vcl camam^ an attachment goes. F. N. 

B. 24*5. A. 

But justices of peace need not subscribe their names; for resjwnsio 
justiciar ianim domince regiurv^ is sufficient. Mod. Ca. 4S. 

So a certiorari to remove an order of discharge of an apprentice, 
need not return the discharge itself under the hands and seals of the 
four justices; for it is sufficient to say, that there was an order under 
their hands and seals, R. Sal. 4*70. {c) 

(D) Wfytn a certiorari iioe0 not lie. 

But a certiorari lies only for the tenor of a record, when the court, 
to which the record by the certiorari is removed, has no jurisdiction 
to hold plea upon the record : as if to an information for recusancy in 

C. B. it be pleaded, that he is a recusant convict before justices of peace, 
and upon mil tiel record a certiorari goes to the justices of peace, the 
tenor only of the conviction shall be returned; for C. B. cannot hold 
plea upon the conviction, if it should be removed. R. 1 Rol, 395. 
1. 50. Hob. 135. 

So if a judgment in an inferior court be pleaded ; upon mil tiel recoftd 
pleaded, if a certiorari goes, only the tenor of the record shall be certi- 
fied. Dy. 187. a. 

So by charter, the city of London certifies only the tenor of the re- 
cord. 1 Sid. 155. 230. 

By the st. 22 Car. 2. 12. it does not lie to remove indictments for re- 
pair of causeys, highways, or bridges before judgment. But now by 
the St. 5 & 6 W. & M. 11. it shall be allowed, upon an affidavit that 
the right of repair is in question. 

So by the st. 7 8c 8 W. 3. 6. no certiorari shall remove or supersede 


(r) 1. If a certiorari is directed to the custos brevium of C. B. to certify an original 
in London, and he returns there is none in the city of London, it is good ; for the 
court will take notice that London is a city, it being mentioned to be so in several acts 
of parliament. Str. 309. — 2. If, in n return it is said, that a man took a lease for 
seven years, the court will presume it was by deed. Str. 555. — 3. Upon a certiorari 
to remove a conviction by a justice of the peace on the deer act (16 Geo. 3 , c. 30.) a 
return tnnt the record is returned to the sessions, and that a copy is annexed to the 
writ, is sufficient. 2 T. 11. 285. 


12 
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the proceedings or judgment on that act, unless the title of the tithes, 
&c. come in (piestion. (r/) 

So it shall not be granted, to reniove a coiiiinitmcnt for felony, till an 
indictment found. 1 Vent. 63. (e) 

So a certiorari shall not be granted, to remove an indictment from 
(he Old Bailey, or any justices of gaol -delivery, without special cause. 
1 Sal. 144*. 150. 151. (/) 

And if the cause afterwards appears to be false, a jn ocnlcndo shall 
go. 1 Sal. 14*4. 

So it shall not be granted to remove a conviction of recusancy, in 
not taking the oaths, &c. for thereby the conviction would be made 
ineffectual. K. 1 Sal. 145. (g) 

Nor, lor an order of justices, upon which an appeal lies, before an 
ajij)eal, or the time for an appeal elapsed. 1 Sal. 147. 

Yet if no objection is made till the return liled, it will be too late. 
1 Sal. 147. (//) 

So it shall not be gi anted regularly, alter a conviction upon an indict- 
ment, before judgment. 1 Sal. 149. Moil. Ca. 17. 61. (/) 

And if granted before conviction, and not served till after, or jury 
sworn, it shall be nuashed. Mod. Ca. 61. (A) 

So 


(d) 1. So no certiorari lies on the statute 30 Geo. 'J. c. 2-1. at^iiiust obtaining money. 
&c. by false pretences, for by s. 20. it is expressly taken away. Vide Cowp. 24. 
2 T. K. 472. — 2. 7'lie 20th section of this stat. that “ no certiorari shtill be granted 
to rcjiiovc any iiulictnicrit, conviction, or other proceedings had thereon, in pursuance 
of this act,” refers to the whole act. 2 T. R. 472. 

(r) 1. It does not lie to remove an indictment for felony from the general sessions 
of oyer and terminer at Hicks’s IIiill, without coiibcut of the prosecutor. Cowp. 283* 

— 2. It does not lie to remove a conviction by the commissioners of excise lor the 
double duties on beer under the 12 Car. 2. r. 24. s. .'J,'?. for by the general words of 
6 Geo. 1. c. 21. s. 22, it is taken away in all eases of forfeiture under the excise Jaws 
previous to that act, Doug. />40. — 5. But that act docs not extend to take away tli« 
certiorari in cases arising uiiiler subsequent acts, as in the case of a conviction by 
justices on the statute of 11 Geo. 1. c. 30, s. 1(». Id. .'>.53. ii. 

(/) 1. Str. 583. B. R. n. 380. — 2. Certiorari granted to the OldBailcy, to remove 
indictment for forgery, deiendant being of good repute, and prosecution on slight 
grounds. Str. 549. — .3. CV/Ziomri refused to a colonel indicted for perjury. And 
the court declared they must make no distinction of persons, and that they cannot 
grant a certiorari without consent of the prosecutor, Str. 717. — 4. The court will 
grant certiorari to remove indictment of perjury from the Old Bailey, if defendant has 
twice paid costs for not going on to trial, the judges being gone, Str. 1019. — 5. Or, 
if prosecutor’s attorney is under-sheriff of Middlesex, and attended the grand jury on 
finding the bill. Str. 1068. 

(g) 1. It does not lie, to remove a poor’s rate itself. Str. 933. 975. 2 T. R. 235. 

— 2. Nor, on an order on 7 & s \V, 3. c. 29. for the parish at large to repair the high- 
ways, in aid of the inship. 6 G. 2. Str. 944. — 3. Nor to remove the assessments of 
the land tax, on account of the public inconvenience. But if an informurlon he 
moved for against the commissioners of the land tax, the court will admit an attc.sted 
copy of the assessment as evidence, instead of the original. 2 T. R. 235. 

(//) 1. Nor on an appointment of overseers, after an appeal lodged till the sessions 
have made a determination. Str. 991. — 2. But on appointment of overseers before 
appeal, it lies. Ibid. — 3. And if on appeal from a poor’s rate, sessions order books 
to be produced at an adjourned day, certiorari lies to remove that order, notwithstanding 
the appeal. Ibid. — 4. To the quarter sessions, to fetch up any proceedings but their 
orders ; as their refusal of a certificate of the loss of malt burnt after duty paid. Str. .39 1 . 

(i) 1. Nor after appeal to the sessions, pending such appeal. 2 T. R. 196. — 2. A 
verdict cannot be removed from sessions, before judgment ; and cerliorariy if granted, 
shall be miashed. Str. 1227. 

(A) 1. The court quashed a certiorari, which was issued before, but not served until 

Z 2 
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So it is not usually granted to remove an indictment for forgery, 
perjury, or other great offence. 1 Sid. 54*. (/) 

Or a presentment before justices in eyre, before conviction. 1 Sid. 296. 

Nor to a new jurisdiction erected by statute, which has a final autho- 
rity ; if it proceeds according to the statute. 1 Sid. 296. 

Nor usually to a county pjdatine. 2 Bui. 158. (m) 

So it shall not be granted to remove a record in which the king is 
concerned, without the consent of the attorney-general. R. Hard. 4*09. 
Sti. 295. (w) 

And it seems to be in the discretion of the court, to grant it, or not. 
Sti. 126. 211. (o) 

(£) (DUgen it 0!)an be a 0uper0ebea0. 

If a certiorari be delivered to a justice of peace, or other justice to 
whom it is directed, it shall be a supersedeas^ and every proceeding 
afterwards is a contempt. R. Yel. 32. 1 Sal. 14*8. (j!?) 

And every proceeding afterwards is void. Per Keble. Attorney- 
General, Cont. 6 H. 7. 16. 11. Mar. 27. 

And error lies for it. R. 1 Sal. 14-8. 

If it be delivered to one justice only, it shall be a supersedeas to all- 
Yel. 32. 

Though the party does not sue for a removal of the record. Yel. 32. 

Though the indictment be after tlie teste of the certiorari. Yel. 32. 
R. 1 Sal. 14*9. 

So if several are indicted, and one of them only brings a certiorari, 
it shall be a supersedeas to all of them. Dub. Mar. 112. 

So if one only tenders a surety according to the statute, and the others 
refuse. R. Mar. 27. 

So a certiorari shall be a supersedeas to the justices, though delivered 
after the return passed. Yel. 32. R. Dy. 24*5. 

When a cet tiorari is granted, the party may have a supersedeas out 
of chancery to the sheriff. F. N. B. 237* E. 


after judgment on an indictment for a misdemeanor. 7 T. R. — 2. After judg- 
ment, the record can be removed only by writ of error. Ibid. — 3. Before certiorari 
issues to remove order for quakcr’s tithes, it ought to be determined whether the title 
is really in question or not. l B. M. 485. — 4. If certiorari has issued, and the return 
filed, yet, if it appears that the title is not really in question, the court will order it to 
be superseded, quia improvidc, and the return taken off the file. Ibid. — 5. So if it 
issues, where it is taken away by act of parliament, (though order of sessions refers it 
to the court by consent of parties,) supersedeas quia improvide. 4 Burr. 2522. 

2 If an attorney is indicted at the assizes for a forgery, in altering a fault in a writ 
;r seal, the court will not grant certiorari. Str. 877. 1202. 

(m) 1. It cannot be sued out as of course, and without laying a special ground before 
the court, to remove proceedings in an action in the courts of the counties palatine. 
Doug. 749. — 2. Nor to remove such proceedings in the courts of great sessions of 
Wales. Id. 751. n. 

(«) It lies not to remove ejectment from mayor’s court, but Aa5. corp. and plaintiff 
declares de novo. In replevin it lies, and parties do not begin de novo. Barnes, 421. 

(o) And where an appeal lies, the court will not grant a certiorari, if the objection 
be not to the jurisdiction but to the merits, although it be otherwise competent for 
them to grant it. Doug. 555. 

(^)) A certiorari removes all proceedings of the nature described therein, which 
have taken place between the teste and return, though the proceedings originated 
after the teste, i East, 298. And all proceedings subsequent to notice of the certio^ 
ran given to the officer to whomj&c. sitting in his judicial capacity, are void. Ibid. 

So 




Supersedeas to process. 3 tl 

So the justices of peace ought to award a s!q)ersedeas to the shcriiT 
ex offido. Qu. F. N. B. 237. E. 

(F) mt^zn not. 

But a certiorari will not be a supersedeaSf if no sureties are founds 
when required by statute. Mod. Ca. 33. 

Or it the party does not try the indictment afterwards, according to 
the condition of the recognizance given. Mod. Ca. 4*3. 

So a certiorari delivered after the jury arc impannelled, and sworn, 
will not be a supersedeas to the taking of the verdict. R. 1 Sal. l l*!*. 

Or after a warrant for execution executed by distress, the officer may 
proceed in the execution. R. 1 Sal. 14*7. 

So after a certiorari for an inquisition for a forcible detainer, if there 
be a new forcible detainer, the justices may record the force, though 
they cannot make restitution. 1 Sal. 1.51. 

So a certiorari in chancery to remove the tenor of a record, will be 
no supersedeas. Semb. Skin. 419. 

(G) ipcoceDenDo. 

After a certiorari returned and filed in B. R. no procedendo goes. 
MckI. Ca. 33. 4*3. Semb. 1 Sal. 14*5. — D. cont. where the cause sug- 
gested for the certiorari appears false. 1 Sal. 14*4*. (y) 

(H 1.) ®upec0etiea0 to proceiso* 

So after a supersedeas to any process, all subsequent proceedings arc 
void. 

As after an habeas corpora juratarum^ if a supersedeas be delivered 
to the sheriff, for staying the return of the writ, and he afterwards return 
it at the assizes, and the trial is had, and judgment upon it ; it will be 
error. R. 2 Cro. 43. 

(7) 1 . If defendant is convicted on confession, and then prosecute or brings certiorari^ 
defendant shall have procedendo. 2 B. M. 749. — 2. If an indictment for felony has 
been removed into B. R. from an inferior court, in order to issue process of outlawry 
upon it, and the party accused come in, B. R. will award a procedendo to carry the 
record back. 5 T R. 478. — 3. If a defendant, who has been convicted on an indict- 
ment in an inferior court, remove the record by certiorari into B. R. between verdict 
and judgment, with a view of making objections to the indictment in airest of judg- 
ment, the court will send the record back by procedendo, without going into the 
objections to the indictment. 2 Ld. Rd. 937. 6 T. R. 145. — 4. If the party wish 
to take the opinion of the court on the sufficiency of the indictment, he should remove 
the record by writ of error after judgment below. Ibid, — 5. If after a procedendo 
to carry back a cause to an inferior court, the plaintiff recover and then sue out a 
scire facias against the bail below, and they remove the proceeding against them into 
B. R. by habeas corpus, the court will awara a procedendo in the suit against the bail. 
6 T. R. 365. —6. A cause was removed from an inferior court by an habeas cOrpus 
cum caus&, to which a return was made, stating a custom under which the defendant 
was sued and arrested ; error was suggested on the face of the proceedings below ; the 
court of B. R. will not stay the procedendo merely on that ground, but will leave the 
defendant to his writ of error. Fitz. 57. 6 T. R. 760. — 7. When ceHiorari is filed 
there must be a motion to take it off the file, previous to motion for procedendo. 
4 B. M. 2456. —8. And it may be superseded quia improMe emanavH, l Bur.488,489. 

Z3 (H 2.) When 
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(H 2.) Wlion it shall be granted. 

A supersedeas to process shall be granted, when the party finds surety 
to appear, and answer to the law : as, in term, it sliall he grunted out of 
C. B. to a capias or exigent, upon surety taken by the sheriff for liis 
appearance at the day. F. N. B. 236. A. 

So it shall be granted in the vacation out of chancery, upon surety 
found there, or to the sheriff! F. N. B. 236. A. Vide in Chancery, (4' Q.) 

If the sheriff^ &c. do not cease upon a supersedeas tlclivcreil to him, 
an alias^ plurics^ and attaclmicnt go against him. F. N. B. 236. C. 239. 
A. 240. B. 

But a supersedeas^ in respect of privilege to be sued in another coui*t, 
shall not be allowed, after he has acknowledged the jurisdiction of the 
court: as, after an imparlance. R. 9 Ed. 4. 53. b. 

Nor a supio'sedeas to an exigent (pda impromdc for that recites an 
api)earancc. R. Dy. 33. b. 

Certiorari bill. Vide Chancery, (2 O 1.) 


CESSAVIT, 

(A) (Hitjen ft lieiJ* 

By the st. of Glocester, 6 Ed. 1. 4. if a man lease land to Ihrm, oi 
to find estovers, &c. to a fourth part of the value*, and he who hoUls 
the land lets it lie fresh, so that a distress cannot be I’ound for two years; 
after the two years the lessor may have an action to demand the land 
in demesne, by a writ which he shall have out of chancery: anil if, before 
judgment, the arrearages and damages are rendered, and surety found 
to render therciifter, he shall retain his land, &c. 

This w\as the first statute which gave a cessavit. 2 Inst. 295. 

By the st. W. 2. 13 Ed. 1. 21 . concordatum est cod cm modo, si rpiis 
delineat dommo sm servitium dchiium^ cl consuetum per biennium. 

A writ of cessavit lies in the cw/, and post. Vide F. N. B. 208. H. 

CESSION. 

(Vide Esglise, N 1.) 


CESTUY QUE TRUST. 

Vide CuANCEiiy, (4S. 3, 4. — 4 W 32.) 


CESTUY QUE USE. 

Vide Uses, (I). 


CHAIRMAN of a Coramiltce. 

Vide Pahliasien’J', (E 7.) 

CHALLENGE. 
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CHALLENGE. 

CA) Crial bp jutp. 

(A 1.) The antiquity of it. p. 

(A ‘2.) The number of jurors, p. 313. 
(A3.) The qualification, p. S13. 

(A 4.) Wlio are exemptciL 31.5. 

(B) Cftallenge to tbe acrap, p. 34 1. 
{C) dEbaHenge to tbe polio. 

(C 1.) Peremptory, p. 344. 

(C y.) For cause, p. 345. 


(A) Crial bp /urp. 

(A 1.) The antiquily of it. — Vide Knquesl. 

Trial by a jury wa.s before the con(j[uest. 

(A 2.) The number of jurors. 

The usual number of jurors is 12, for the trial of a cause- 

llut in an attaint, except where the issue is upon a collateral point, 
there ought to be 2‘1*. 2 Rol. 673, 1. 50. 

In a grand assise 16. viz. knights and 12 others; so 20, or 12 
only. 2 Rol. 674?- K 5. 

In in(|ucsts of office there may be more, or less than 12. As in 
an inquiry of waste. R. 2 Rol. 673. 1. 53. Cro Car. 4*11’. F. N. 
B. 107. C. 


(A 3.) The qualification. 

Jurors must be probi et legates homines* Vide post (C 2.) 

By the ^X.*articuli super chartasj 28 Ed. 1. 9. the sherilf shall j)uti]i 
juries such as be next neighbours, tlie most sufficient and least suspi- 
cious, on pain of doable damages. 

And by the st. 34Ed. 3. 4. the next people not suspected, nor procured, 

(A 4.) Who are exempted. 

But by the st. West. 2. 13 Ed. 1. 38, senes ultra 70 annos^perpeti;x> 
languidly vel tempore summonitionis infirmly vel inpatria non commorantes^ 
non jionantur injuratisy aut assists* 

And if these are returned, though it is not a cause of challenge, they 
may have an action against the sheriff, without notice of the age, sick- 

Z 4 ness, 
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ness, or non-coinnioraiicy ; but it is more usual to have a writ de non 
jioncndis in assisis. 2 Inst. 4*47. Reg. 179. b. 

And if the sheriff’ docs not obey, an attachment. Reg. 181. a. (r) 

(B) CfiaKenge to tbe artag. 

There may be a challenge to the array, if there be a default, or 
partiality in the sheriff’. Co. L. 156. 

It will be a principal challenge, if the sheriff’ does not return a knight 
upon the pannel, wlierc a peer appears upon tlie record to be plaintiff, 
or defendant. Co. L. 156. 2 Rol. 636. I. 53. 2 Mod. 182. 

'riioiigh Olliers join with the peer in the action. Co. L. 156. (6*) 
So, if the sheriff’ does not return a knight upon the pannel in an at- 
taint. Co. L. 156. 

For more concerning challenge to the array, principal and for favour. 
V’^idc Co. L. 156, &c. {t) 

(C) Cfiallenge to tfte poHief. 

(Cl.) Peremptory. 

Ill high treason, the defendant by the common law, and now by the 
St. 1 & 2 Ph. & M. 10. (which repeals the st. 33 H. 8. 23. to the con- 


(/•; 1. So, ppcrs of tljc rcahn shall not be sworn on juries. F. N. D, me. a. — 
12. So, persons privileged by charters of exoin|)tion, shiill not be returned, and the af- 
liniiiitive acts of jiarliament relative to jurors and juries shall not be ronstrued to toko 
away such privilege. Doug. 191. — 3. Ycl by st. .'>11. 3. e. H. they who have 
charters of exemption fi'oiii being impannelled in juries, tSre. shall nevertheless be sworn 
where justice cannot i)C administered without them, saving their liberty at other times. 
— 4. So, clergymen as such are exempted, yet if they have lay-fcTs they maybe impaii- 
nelled on account of them, nnitiss they he in the service of* the king, or of some bi- 
shop. F. N. B. 16G. 1). Doiigl. 190. — Cy, So, coroners, verderors, foresters, and other 
oflicers of the forest. Id. 1G7. a. Dong. 190. — 6’. So officers of the army. Dong. 190. 
— 7. So, tenants in ancient demesne sliall not be bound to serve on juries out of 
their own manor. Ibid. — 8. So physicians arc c.xenipteil. 3 Bl. Com. .3g4. — 9. So. 
by st. .i‘J II. 8. c. 42. members of the united company of surgeons and barbers; but 
since the separation of these by st. 18 G. 2. c. 18. the barbers seem not entitled to this 
j)rivilegc. — 10. So, barristers, attornics, and other officers of the courts arc exempted. 
o Bl. Com. 3G4. — 11. Officers on the cheque-roll, as gentlemen pensioncrs,'&c.j have 
an ancient priviUige, not to he sworn on juries, B. K. U. 202. 

{s) 1. A knight need not be returned on the panel in ejectment, on the demise of a 

1 >cer. Str. 102.3. — 2. By st. 24 G, 2. c. 18. |Cnallcngc to the panel for want of a 
might, when a peer is party, is taken away, 
r/j 1. Aflcr entering into the common rule for a special jur}', if one of the parties 
strikes out hundredors, and at the trial challenges the array for want of hundredors; 
it is a contempt, and attachment shall issue. Ld. Ray. 13G4. Str. 593. — 2. But 
if the defendant in an information obtain rule for special jury, though prosecutor 
takes the venire to tlic sheritfj the defendant may challenge the array, if the sheriff has 
an interest in the cause, and it shall not be contempt. Str. 1000. — 5. The party to 
whom the sheriff is related cannot challenge the array for that reason. Seiiib. But 
if he docs, and there is a demurrer hixtantcr to that challenge, and before it is deter- 
mined, the other party, for the sake of expedition, moves to quash the array, the court 
will do it without the coubent of the party challenging. Andr. 85. 104. — 4. In an 
action on a bye-law, that none but freemen shall keep in a city, it is good challenge 
that the bheriff is a freeman. .3 B. M. 1847. — 5. It is a good cause of challonge 
if the jury is returned by an iiiidcr-shcrift; Who is attorney in the cause. 
Cowp 112. 


trary) 
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trary) r.iay challenge 35 of the jury peremptorily, without cause shewn. 
Cg. L. 156. b. 

Though he be outlawed for treason, and the issue be upon a collateral 
point. Co. L. 157. b. 

So, if he at first challenge for cause, and the juror be tried and found 
indifferent, he may afterwards challenge peremptorily. Co. L. 158. a. 

So in petit treason, or felony, by the common law he might challenge 
35, which is now restrained by the st. 22 H. 8. to 20, without cause 
shewn. Co. L. 156. 

So, in an appeal. Bendl. PI. 77. Mo. 12. 

So the king by the common law might challenge without cause shewn, 
when he pleased; but he is now restrained by the st. 33 Edw. 1, Ord. 
de In. Co. L. 156. b. 

And therefore, if he challenge without cause, and others sufliciciit do 
not appear, he may shew his cause of challenge. 11. Hay. 4f73, 4. (m) 

(C 2.) For cause. 

Challenge for cause is principal, or to the favour. 

A principal challenge is, first, in respect to his dignity, that he is a 
peer. Co. L. 156. b. 

And if the party do not challenge him, the peer may challenge him- 
self. Co. L. 156. b. 

2dly, Propter defectum^ that he is a villein, or an infant. Co. 
L. 156. b. 157. a. 2 Rol. 657. 1. 10. 

I'liat he is an alien. Co. L. 156. b. 

But by the st. 27 Ed. 3. 8. an inquest taken before the mayor of the 
stapled! the parties be strangers, shall be tried by strangers ; if denizens, 
by denizens ; if one party be denizen the other alien, one half of the in- 
quest shall be denizens, the other aliens. Vide Alien, (C 8.) 

So, by the st. 28 Ed. 3. 13. in all inquests before the mayor of the 
staple, or othcrjustice between merchants or others, though the king be 
party, if there be so many aliens or denizens in the place where tlie trial 
is, not parties to the matter ; if there arc not so many aliens, so many as 
arc there, the rest denizens, good men, and not suspicious to cither party. 
Confirmed by the st. 9 H. 6. 29. 

And therefore, an aKen plaintiff* or defendant may pray a venire per 
medietatem lingiue^ except in a trial for high treason. R, Dy. 144«. b. 

So an executor or administrator of an alien, though he himself be 
indigena. Dv. 28. a. in marg. 

And if a full inquest does not appear, the tales shall be per medieta- 
tem linguce. R. Poph. 36. Dy. 28. a. in marg. 

Yet if an alien be joined in a suit with an Englishman, or sue as exe- 
cutor, or administrator to such an one, he shall not have a venire per 
medietatem linguae. Mo. 557. Cro. El. 275. Dy. 28. a. 

And if he does not pray such e^venire^ a challenge for default of aliens 
is not allowed. Vide Dy. 28. 144?. b. 

a On an issue on a collateral point, to reverse an outlawry, or avoid an act of at* 
cr, or on any inquest of office, the prisoner has no peremptory challenge. 2 Halc> 
267 . 278 . 1 Lev. 62 . Str. 824 . Foster, 40 . 

Soi 
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So if the alien does not pray it, the other party may, but he need not. 
Dy. 28s a. 144. 

So if they are returned upon the venire as aliens, they cannot be chal- 
lenged, though they are not so. Dy. 28. a. in marg. 

And a trial j^er medietatem linguce^ where it ought not to be, is not 
good, though by consent; for that shall not alter the law. Dy. 28. a. 
in marg. 

Nor by thest. West. 2. 13 Ed. 1. 38. pmantur in as&ish vel juratis 
licet in imrprio comitatu qui 206*. j)eT anrium non habeant^ nec extra 
cornitatu qui 40^. 

Bythest. rmn imicndh in assisisy 21 Ed. 1. the sheriff shall not 
put in recognizances that pass out of the county, any who have not 1005. 
per annum. And in the county none .shall be impannelled to serve 
before the king’s justices on inquests, juries, or other recognizances, 
who have not 405. per annum ; save that in eyre, cities, boroughs, or 
towns, where juries pass on matters touching the said cities, &c. it 
shall be done as before. 

By the st. 2 H. 5. 3. st. 2. no person shall be admitted in any iiHjUGSt 
on a trial of the death of a man, or in a j)lea real or personal, where 
tlic debt or damages arc laid to 40 mcrk.s, if he have not lands or tene- 
ments of 405. per annum above reprizes, so it be challenged, &c. Vide 
35 H. 8. (). 

Nor, by the st. 27 El. 6. if he have not 1‘reehold of 4/. j)er annum, 
unless in Wales, cities, or towns, &c. 

Nor, by the st. 4 & 5 W. & M. 24. (continued by 7 & 8 W. 3. 32. 
1 Ann. 13. 10 Ann. 14. & 9 Geo. 8.) if he have not 10/. per annum 
in his own name, or in trust in England, and 6/. per annum in Wales 
in the same county, freehold, copyhold, or ancient demesne in fee, tail, 
or for life of himself or some other, in issues tried before the justices in 
B. R. C. B. exchequer, assise, nisi prius, oyer and terminer, gaol de- 
livery, or general quarter sessions of the peace, &c. 

Provided, that the talcs need have but 5/. per annum, and in 
Wales Si. and in cities, boroughs, and towns corporate, as formerly 
used, (.r) 

And any not having so, may be challenged, and on his oath discharged. 

Jurors since the st. 2 H. 5. 3. must have 405. per annum freehold 
out of ancient demesne. Co. L. 156. b. 9 H. 7 1. b. 

And it is sufficient, if they have it as cestui/ que use. Co. Lit. 272. 

a. b. 


(x) I. And by st. 3 G. 2. c.25. s. 19. the sheriffs of’ the city of London for the time 
being, shall not return any person to try any issue Joined in B. R., C. B., or Exchequer, 
or to serve on any jury at the sesdons of oyer and terminer, gaol delivery, or sessions 
of the peace for the city of London, who shall not be a householder within the city, 
and have lands, tenements, or personal estate to the value of 100/., and the same 
matter being alleged as cause of challenge, and so found, shall be admitted as a prin- 
cipal challenge, and the person challenged shall be examined on oath of the truth 
of the said matter. — 2. And by s. 20, sheriffs or other officers to whom the return 
of jurors belongs for any county, city, or place respectively, shall not return any 
person to serve on a jury for the trial of a capital offence, who at the time of such 
return would not be qualified in such respective county, city, or place, to serve as 
a juror in civil causes for that purpose ; and the same matter being taken as cause of 
challenge, shall be admitted as a principal challenge, and the person challenged shall 
be examined on oath of the truth of the said matter. 


If 
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If the debt an<l damages together amount to 40 merks, it is within 
the st. 2 H. 5. 3. for it is in equal mischief. R. 5) H. 5. 4. b. Vide Co, 
L. 272. a. 

80 ill an avowry, where the issue was hors dc son fcc^ though the da- 
mages are not 40a*. R. per Just, dc B. R. & C. B. 0 II. 7. 1. b. 

16 II. 7 . 14 b. 10 H. 6. 8. a. 

In an action upon the st. 8 II. 6. 10 H. 7. 14. a. 

So by the st. 8 H. 6. 9. none shall be u))on inquests to try a forcible 
entry, or detainer before justices of peace, unless he hath 4()s. per 
annum. 

Nor, by the st. 15 H. 6. 5. to try an attaint on a verdict to 40/. 
value, who hath not 20/. Or by the st. 23 H, 8. 3. 20 merks jier 
annum, or on a verdict to a less value, who hath not 5 merks per annum, 
or 100/. in goods, except in cities, or boroughs, &c. 

Nor, by the st. 1 R. 3. 4. upon an inquest in the sherifl‘'s turn, or by 
the st. 19 H. 7. 13. to try riots or routs before justices of peace, un- 
less he hath 20 s. per annum freehold, or 26s. Sd. per annum copyhold." 

Nor, by the st. 11 II. 7. 21. upon a jury in any of the courts in 
I.ondon, except he hath lands or goods to the value of 40 merks, or 
of KK) merks if the suit be for lands, or for a debt and damages to 40 
merks value, or more. 

But where the debt and damages do not amount to 40 merks, lie 
shall not be challenged, if he has any freehold. Co. L. 156, 7. Q. 
Whether he must not have 20s. per annum. 2 H. 7. 13. b. 

So before the st, 2 H. 5. 3. in personal actions, where land was not 
demanded, it was no challenge, that a juror had no freehold ; for the 
st. W. 2, 28, was made for the ease of jurors of small estate only. 

17 Ass. 15. Vide Ray. 486. Semb. 10 H. 7- 14. a. 

So in an information in the nature of a (/no ivarronto, it is no chal- 
lenge, that a juror has not a freehold ; for it is out of 2 H. 5. 3. whicli 
provides for a plea between party and party only. II. per 4 J. in B. R. 
to whom 3 J. in C, B. acc. But a bill of exceptions was filed for it. 
Ray. 486. 

So the exception for cities, &c. in the stat. 15 H. 6. 5. extends to 
cities, &c. which arc counties. R. 12 Ed. 4. 13. a. 

So by the st. 11 H. 7. 21. in an attaint in London, the challenge 
shall not be for want of sufficiency of lands or goods in the jury im- 
pannelled, the jury being to be returned, by each alderman four, each 
in substance worth 100/. or more. So by the st. 37 H. 8. 5. if each 
juror be worth 400 marks in goods. 

So in a jury for a trial for high treason, a challenge for defect of 
freehold is not allowed in London ; for freehold was not required by the 
common law, and though the st. 2 H. 5. 3. requires 40a*. per annum in 
an inquest for the dea^ of a man (which seems to be intended in all 
capital cases), yet by the st. 1 & 2 Ph. & M. the trial in high treason 
was reduced to the common law. K. per 4 J. in Lord Russers Case. 
3 Trials, 138. 

But by the st. 7 W. 3. 3. the trial ought to be by a jury of free- 
holders. (1/) 


(y) If a juryman in treason, bronglit to the book, sayj he has no freehold in the 
county, he shall be sworn upon a voire dire to tliuL mutter, and if he answers, he has 
none, he shall be set aside. I'ostcr, 7. 


So 
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So by the st. 4 Geo. 2. 7. in Middlesex, leaseholders having 50/. per 
annum above ground rents, or other reservations, shall be obliged to 
serve on juries, when summoned, (z) 

For more concerning challenge to the polls, principal and for favour. 
Vide Co. L. 156. b. &c. 


CHAMBERLAIN. 

INa!) cliambRbla. Vide Officer, (E 7.) 

CbamBttWa of Cbeatei. Vide Franchises, (D 5.) 
t/bambedaina of tje ereftequet. Vide Courts, (Dll.) 
Cbainbedain of HonRon. Vide London, (I.) 


CHAMPERTY. 

Vide Maintenance, (A 2, 3.) 


CHANCELLOR. 

ebancellot. Vide Chancery, (B 1.) — Justices, (KS.)' — Parlia- 
ment, (L 32.) — Visitor, (A 2.) 
efbancelloi of ertpequet. Vide Courts, (D 9.) 


CHANCE-MEDLEY. 

Vide Justices, (M 19.) 


(z) 1. So, by at, 3 G. 2 . c. 25. s. 18. any leaseholder for the term of 500 yean ab- 
solute, or for any term determinable on life or lives, of the clear yearly value of 20f. 
per annum over and above the rent reserved, is qualified to serve on juries. — 2. " That 
ajuror is a ireeman,” is good cause of challenge in an action on a bye-law, that none 
but freemen shall keep shop in a city. 3 B. M. 1847. 
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CHANCERY. 

(A) Cbe antiautt^ of tlje ctiancetr^. 

(A 1.) As to the court of pleas, p. 365. 
(A 2.) As to the court of equity, p. 365. 
(A 3.) It cannot be now erected, p. 365. 
(A 4.) Where held. p. 372. 

(A 5.) Usage and practice of. p. 372. 

(B) Mcerjtf Of tfte cfjancerp. 

(B 1.) Lord chancellor, p. 372. 

(B 2.) His oath. p. 374. 

(B 3.) And duty. p. 375. 

(B 4.) Master of the rolls, p. 376. 

(B 5.) Masters of chancery, p. 378. 

(B 6.) The register, p. 384. 

(B 7.) The six clerks, p. 385. 

(B 8.) Warden of the fleet, p. 388. 

(B 9.) Other officers, p. 388. 


(C) ^Ttje iurilfliWction of tljc cftancerp. 

(C 1.) Ordinary, according to the common law. p. 389. 
(C 2.) Extraordinary jurisdiction. — Court of equity. 
p.391. 


(D) proce00« 

(D 1.) Subpeena. p. 393. 

(D 2.) Letter to a peer. p. 401. 

(D 3.) Attachment, p. 401. 

(D 4.) Attachment with proclamation, p. 408. 

(D 5.) Commission of rebellion, p. 409. 

(D 6.) Seijeant at arms. p. 410. 

(D 7.) Sequestration, p. 412. 

(D 8.) Injunction. — ^The force of it. p. 415. 

(D 9.) For staying proceedings at common law. p. 417. 
(D 10.) For cause of privilege, p. 423. 

(D 11.) For staying waste, p.423. 


(D 12.) For 
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(D 12.) For restraining other acts. p. 4-2'l<. 

(D 13.) For quieting possession, p. 425. 

(D 14.) For staying printing, &c. p. 426. 

(K) Bill in ct)ancerp» 

(E 1.) When it shall be filed, j). 426. 

(E 2.) The matter of the bill. — Must have j)roper 
parties, &c. p. 427. 

(F) Bill Of retiittor* p. 433. 

(G) Bill of cettieto. p. 435. 

(H) Demurrer. 

(H 1.) When it lies, and when not. p. 437. 

(H 2.) How put into court, &c. p. 442. 

(I) ©lea. 

(I 1.) What is a good plea, and what not. p. 444. 

(I 2.) How put into court, &c. p. 450. 

(K) anotoer. 

(K 1.) When it shall be filed, p. 452. 

(K 2.) How it shall be made. p. 453. 

(K3.) Answer by commission, p. 455. 

(L) dBrceptiontfa 

(L 1.) When delivered, &c. p. 456. 

(M) Coujefe l)earD upon bill and einjstoer. p. 459. 

(N) iReplication. p. 46o. 

(O) Eejoinber. p. 46 i. 

(F) OEramination of toitneooejf. 

(P 1.) Ry the examiner, p. 462. 

(P 2.) Ry commission, p. 462. 

(P 3.) Commission ex parte, p. 464. 

(P 4.) New Commission, p. 465. 

(P 5.) Interrogatories, p. 465. 

(P 6.) The manner of examination, p. 466. 

(P 7.) What witnesses shall be examined, p. 467. 

(P 8.) Depositions, p. 468. 

(Q) l^ublication. p. 469. 

(R) (ZBraminaCion in pcrpeluam rei memoriam. p. 471. 

(S) Caujete letct dobJn for bearing, p. 472. 


(T) ibearing 
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(1) ®)eanng of ttJe cauoe* 

(T 1.) When the defendant does not appear, p. 'h73. 
(T 2.) Wlicn the plaintiff docs not appear, p. 474. 

(T 3.) When there are not parties, p.474. 

(T 4.) What evidence shall be atlmitted upon the 
hearing. — Depositions in the same, or a cross 
cause, p. 475 . 

(T 5.) In another cause, p. 478. 

(T ().) The defendant's answer, p. 47‘J. 

(T 7 .) Deeds, p. 479. 

(V) 3lnteclocutorp otDew. p.48i. 

(VV 1 .) Beference to a maoter. i). 482. 

(W. 2.) Report, p. 482. 

(W 3.) Exceptions to the report, p. 488. 

(W 4.) Final reference, p. 485. 

(X) ctial bg common lato. p. 485. 

(Y 1.) Deem. p. 486. 

(Y 2.) Who are bound by a decree, p. 488. 

(Y 3.) Who not. p. 488. 

(Y 4.) Execution of a decree, j). 489. 

(Y5.) Rehearing, p. 490. 

(Y 6.) Decree enforced by an original bill. p. 491. 

C Y. 70 Or avoided, p. 492. 

(Z) 3cciDent. p. 492 . 

(2 A) account. 

(2 A 1.) When it shall be decreed, p. 493. 

(2 A 2.) When not. p. 495. 

(2 A 3.) Account stated, j). 497* 

[(2 A 4.) The manner of the account, p. 4990 
(2 A 4.) What allowance an accountant shall have, and 
what not. p. 499. 

(2 A .5.) For what he shall not be charged, p. 501. 

(2 A 6.) For what he shall be charged, p. 502. 

(2 A 7.) When bound by an account with another, 
p. 503. 

(2 A 8.) When not. p. 503. 

(2 B) aDminiotrator. 

(2 B 1.) When he shall have relief, p. 504. 

(2 B 2.) Wlien there shall bei’elief against him. p.. 504. 

(2 C) Agreement. 
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(2 C) agreement. 

(2 C 1.) When decreed. — Upon articles for the assur- 
ance of lands, p. 505. 

(2 C 2.) Against whom it shall be decreed, p. 507. 

(2 C 3.) When upon a parol agreement, and when not. 
p. 508. 

(2 C 4.) Since the st. 29. Car. 2. 3. p. 510. 

(2 C 5.) Decreed, though not equal, p. 513. 

(2 C 6.) Though founded upon mistake, p. 513. 

(2 C 70 Though the consideration was remote, p. 513. 
(2 C 8.) But an agreement shall not be decreed. — 
If made without a consideration, p. 514. 

(2 C 9.) If it be unreasonable, p. 514. 

(2 C 10.) Or void in law. p. 515. 

(2 C 11.) Or discharged afterwards, p. 515. 

(2 C 12.) Or obtained indirectly, p. 516. 

(2 C 13.) Or made without proper parties, p. 516. 

(2 C 14.) Or not mutual, p. 517. 

(2 C 15.) So failure of one party excuses the other, 
p. 517. 

(2 C 16.) Specific performance in the discretion of the 
court, p. 517. 

(2 C 17.) In what manner an agreement shall be de- 
creed to be executed, p. 519. 


(2 D) 0limonp. 

(2D 1.) When it shall be decreed, p. 521. 

(2 D 2.) When not. p. 522. 

(2 D 3.) When in the ecclesiastical court, p. 522. 

(2E) Apportionment, p. 523. 

(2F) Appointment. 

(2 F 1.) What sufficient to charge land. p. 523. 

(2 F 2.) What appointment to the person is sufficient, 
p. 524. 

(2 F 3.) When it shall be defeated, p. 525. 

(2 G) Aj 0 (|Set 0 . 

(2 G 1.) What shall be. p. 526. 

(2 G 2.) What not. p. 530. 

(2 G 3.) Bill for discovery of assets, p. 531. 

12 G 4.) If the assets are exhausted by a debt upon 
security, shall come in aid. p. 532. 

(H) Aooign* 
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(2 H) 0jei)eiignmpnt ; tDbat 0 |)ol[ be a 0 ooti one* p. 533. 
(2 1) aberagc. i>. 535. 

(2 K) atoavb* 

(2 K 1.) When it shall be confirmed, p. fifij. 

(2 K 2.) M’hen it sliall bo avoided. — If it be unroa- 
soiuible. p. 538. 

(2 K 3.) Or niailc without assent of parties, p. 538. 

(2 K 1.) If made only lin- part. p. 53f). 

(2 K 5.) If it he repugnant. }>. 539- 

(2 K ().) If niatle by corruption or parliality. p. 539. 

(2 L) 'BanbruptO. [Vide in til. Ihinknipt.]. 

(2 L 1.) When chancery aids. p. .HO. 

(2 L 2.) AVheu not. p. 51.1. 

(2 M) Baron anO feme. 

(2 M I.) Suit by them. p. 51.1. 

(2 M 2.) Suit against them. p. 51.2. 

(2 M .3.) What they shall be compelled to do. p. 512. 
(2 M k) Whatnot, j). 51.3. 

(2 M 5.) Act of the husband, when it binds the wife. 
]). 51.3. 

(2 M (i.) When not. p. .51-1.. 

(2 M 7.) When the husband shall be bound by the act 
ol' the wife. p. 51-5. 

(2 M 8.) When not. p. 51-0. 

(2 M 9.) Trust for a wife ; when it enures to the hus-. 
bund. p. 51-7. 

(2 M 10.) When the husband shall be aided for the 
portion of his wife. p. 549. 

(2 M 1 1.) When the wife shall be aided against the act 
of her husband, p. 549. 

(2 M 12.) Provision for a wife. — How expounded, 
p. 551. 

(2 M 13.) When barred, p. .553. 

(2 M 14.) Disposition by a wife. p. 554. 

(2 M 15.) When the husband is in exile, p. 5.55. 

[2 M l6.) When the covenant of an husband and wife 
shall be enforced, though void. p. 555. 

(2 N) OLbatitable U0e0. 

(2 N 1 .) Relief by original bill. p. 555. 

(2 N 2.) Though the gift be void by law. p. .^56. 

Vpi,, H. A a (2 N 3.) Where 
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(2 N 3.) Where the land, &c. given is improved, p. 557* 

(2 N 4.) How charitable uses shall be decreed. — Ac- 
cording to the intent of the donor, p. 558. ^ 

(2 N 5.) Circumstances shall be regulated, p. 559. 

(2 N 6.) Where the use may be improved, p. 559* 

(2 N 7.) The improvement of the estate distributed, 
p. 5G0. 

(2 01.) Certiorari bill. p.560. 

(2 O 2.) Bill byway of appeal, p. 561. 

(2 T) Common, p. 561. 

(2 Q ) Conbition. 

(2 Q 1.) How construed, p. 562. 

(2 Q 2.) Breach of a condition. — When aided, if the 
intent be performed, p. 562. 

(2 Q 3. j When it shall be relieved, p. 563. 

{2 Q 4.) If a compensation can be made. p. 563. 

(2 Q 5.) If the broach was procured by iraud. p. 564. 

(2 Q 6.) If the condition was in terrorcin. j).564. 

(2 Q 70 If it was broken only in circumstances j or 
became impossible by the act of God. p.566. 

(2 Q 8.) When it shall not be relieved. — Where the 
condition is precedent, p. 567. 

(2 Q 9.) Where recompence cannot be made. p. 568. 

(2 Q 10.) If the relief is not prayed in convenient 
time, p.568. 

(2 K) Confirmation, p. 568. 

(2 S) Contribution, p. 568. 

(2T) Conbeponce. 

(2 T 1.) When aided. — When there is a mistake in the 
deed, p.569. 

(2 T 2.) When part of the land is omitted in the deed, 
p. 569. 

(2 T 3.) When more is iuserteil than was intended, 
p- 569. 

(2 T 4.) When the conveyance is lost. p. 570. 

(2 T 5.) When the conveyance is defective, p. 570. 

(2 T 6.) Or mistaken, p. 570. 

(2 T 70 it is aided, it shall be in the same plight, ' 
p it would have been, if it had been right 
in initio, p. 57I. 

(2 T 8.) When a conveyance shall not be aided, p.571. 

(2 T 9.) If 
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(2 T 9.) If it be voluntary, p. 571 . 

(2 T 10.) Or against him, wlio lias an estate upon good 
consideration, p. 572. 

(2 T 11.) When a conveyance shall be avoided, p.572. 

(2 T 12.) When not. — Though made upon a false sug- 
gestion. p. 571*. 

(2 T 13.) Though it becomes unreasonable by matter 
e.r post Jacto. p. 574. 

(2 T 14.) When a surprise or a small mistake is alleged, 
p. 575. 

^2 T 15.) After along acquiescence, p. 575. 

(2 T 1(1.) At the request- of him who has only a vo- 
luntary conveyance, p. 575. 

(2 V) CopgflOlD. p. 57i5. 

(iiW) Co«t 0 ; tDbcn tftep 0 l)all be giben, anD toben 
not. p. 580. 

(2 X) Cobcnant. 

(2 X 1.) When it shall be performed, p. 58G. 

(2 X 2.) When not. p. 587. 

(2 X 3.) AV'^iicu it shall be avoided. — If there was a 
mistake, p. 587* 

(2 X 4.) If it was intended for a special pinqiose. 
p.588. 

(2 X 5.) If it was satisfied by collateral matter, p.588. 

(2 X fi.) When there is a remedy upon a covenant in 
equity, p.588. 

(2 Y) CU0tOnK p- 589 . 

(2 Z) Debt. Qltbat niabe0 a man a Debtor in equitp. 
p. 589. 

(3 A) Debi0e. 

(3 A 1.) When it shall be decreed, though void by 
law. p. 589. 

(3 A 2.) When chancery does not relieve ; and when 
a devise may be explained by witnesses, 
vid. {'r 4.) p. 5<J1. 

(3 A 3.) How it shall be construed. — Devise for pay- 
ment of debts and legacies, p. 593. 

(3 A 4.) In what order tliey shall be paid. p. 598. 

(3 A 5.) The surplus shall be to the heir. p. 600. 

[(3 A 6.) When the land shall be sold. — Vide post, 
(4 H 5.)] p. 600. 

(3 A 7.) Who shall sell, p. 602. 

(3 A 8.) How expounded, where the words are ambi- 
guous. p. 603. 

Aa2 (3B)2)i0. 
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(3 B) 

(3 B 1.) When a bill lies for a discovery, p. 607 . 

(3 B 2.) When not. p. 609* 

(3 C) Di 0 me 0 ; tolien tit6e0 0t)all be bccrecb in eban* 
cerp. p. 611. 

(3 D) £)i 0 tribution of inte 0 tatc 0 e0tate0. 

(3 D J .) By the at. 22 & 23 Car. 2. p. 613. 
rs D 2.) Who shall be excluded from a share upon a 
distribution, p. 613. 

(3 D 3.) By custom, p. 614. 

(3 E) £)o\Der. 

(3 E 1.) Wife favoured by eejuity. p. 614. 

(3 E 2.) Dower, when aided, and when not. p. 6 I 6 . 

(3 F) €quitp. 

(3 E 1.) Relief when allowed in equity.— In cases of 
fraud, accident, and trust, p. 618. 

(3 F 2 .) Wlierc the transaction is done maid fide, 
p. 619 . 

(3 F 3.) When not. — If a man Avill not do equity. 

p. 620. 

(3 F 4.J If his actions arc wrongful, p. 621 . 

(3 F 5.) Though a man’s expectation is frustrated, 
p. 622 . 

(3 F 6 .) Nor when a reasonable benefit has accrued to 
another by law. p. 622 . 

(3 F 7>) Not against a statute, p. 622 . 

(3 F 8 .) Or a maxim at law. }>. 623. 

(3 F 90 Not where the plaiutUF has the sanie relief 
by law. p. 623. 

(3G) OBrecutor. 

(3 G 1 .) Stands in the place of the testator, p. 626 . 

(3 G 2 .) What things he is compellable to do in equity. 

p. 626 . 

(3 G 3.) How he shall pay legacies. — When a legatee 
shall refund, and when not. p. 629. 

(3 G 4.) What is an assent to a legacy j vide Admini- 
stration (C 5, &c.) p. 630. 

(3 G 5.) When he shall take as a legatee, p. 630. 

, (3 G 6.) What payment will be sale. — By direction 
of the court, p. 631. 

(3 G 7*) When he shall be a residuary legatee, p. 631, 

(3G8.) What 
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(•3 G 8.) What relief an executor shall have ill equity, 
p. G35. 

(3 G 9.) What not. p. 63G. 

(3 H) Crcbange* p. G36. 

(3 I) JFait. 

(3 1 1.) When a discovery shall be enforced, p. 636. 

(3 I 2.) When a deed shall be aided or avoided, p. 637* 
(3 1 3.) When a deed shall be produced, p. 637. 

(3 K) jrine 0 . p. 638. 

(3 L) jForfeiturc } tofien It tfball be aioeb, anb toben 
not. p. 638. 

(3 M) jTraub. 

(3 M 1.) When it shall avoid a bargain, p. 639- 
(3 M 2.) Or conveyance, p. (itO. 

(3 M 3.) 'fliough the bargain or settlement was to take 
effect upon a contingency, p. 6'1<I. 

(3 M 4.) Or was transacted by an agent, p. 642. 

(3 M 5.) So a voluntary settlement will be fraudulent 
as to creditors, p. 642. 

(3 M 6.) But fraud shall not be presumed, p. 64*3. 

(3 M 7") A party to the fraud shall not be relieved, 
p, 64'3. 

(3 N) jTine anb recoberg. 

(3 N 1.) Avoided for frjiiid, &c. p. 61-3. 

(3 N 2.) Aided, when defective, p. 644. 

(3 O) <i5uatblan. 

(3 0 1.) How he shall account, p. 645. 

(3 O 2.) How he shall manage the estate of the infant, 
p. 645. 

(3 O 3.) How directed by the court, p. 646. 

(3 O 4.) When he shall be removed, p. 648. 

(3 0 5.) When not. p. 648. 

(3 O 6.) When payment to a guardian is allowed, 
p. 648. 

(3 O 7.) The power of a guardian, p. 649. 

(3 P) 5)eir. 

(3 P 1.) When subject to the debts of the ancestor, 
p. 649. 

(3 P 2.) When not. p. 650. 

A a 3 


(3 P 3.) What 
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(3 P 3 .) What advantages an heir shall have, and what 
not. p. ()50. 

(3 Q) 3f0l'0t4 p. 657. 

(3 R) Infant. 

(3 R 1.) How he shall sue. j). 

(3 R a.) How he shall be sued. p. 65y. 

(3 R 3.) AYhat things he shall be ilecrced to do during 
/o « . N inliinp'.— 'I'o ])erlbiin a trust, p. 660. 

(.3 K 4.) Jo do hts duty. p. 66l, 

(o R 5.) Or a thing for his advantage, p. 66l. 

(3 R G.) Maintenance ofijifinits. p'. 662. 

(3 S) Interest for monep. 

(3 S 1.) At what time it eominenecs. p. 663. 

(3 S 2.) No interest beyond the pemilty. p. 665. 

(3 S 3.) Nor interest upon interest, p. 6()5. 

(3 S 1.) When interest shall not be allowed, p. 666. 

(3 S 5.) When it shall be allowed, p. 667. 

(3 S 6 .) When a payment shall be intended for in- 
terest. p. 67O. 


(3 T) intcrpIeaDcr j (hill of), j), (>70. 

(3 V) loint*tenantfli. 

(3 VI.) Who shall join in a suit. p. 671. 

(3 V 2.) Who shall be joined, p. 67I. 

(3 V 3.) Who shall take jointly, p. 671. 

(3 V 4.) Who, as tenants in common, p. 672. 

(3 V 5.) What will make a severance of the iointure. 

p. 673. 

(3 V 6.) What l emedy one joint-tenant, &c. shall have 
against his companion, p. 67 k 

(3 V 7.) When the act of one binds his companion, 
p. ()7'1'. 

(3 V 8.) What not. p. 675. 

(3 V 9.) When an act by one of them binds him after 
he survives, p. 675. 

(3 W) luhgment. p. 675. 

(3X) luri0Dictionj toften chancery ohall hahe it in 
cewfritf out of the feinghoni, &c. p. 676. 
lurp. p. 676. 

(3Y) JLegatg. 

(3 Y 1.) When words in a will are expounded othe*. 
wise than they are in a deed. p. 678. 

(3 Y 2.) A 
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(3 Y 2.) A devisee shall have the same advantage as 
an heir. p. (>78. 

(3 Y 3.) How a legacy shall be recovered in equity, 
p.()79. 

(3 Y 4.) What shall be a legacy, p. 079. 

(3 Y 5.) Of what thing void. p. 080. 

(3 Y 0.) How a legacy shall be paid. p. (i80. 

{3 Y 70 How a devise shall be construed, p. 082. 

(3 Y 8.) When a devise gives a present interest, p. 092, 

(3 Y 90 When a legacy carries interest, p. 090. 

(3 Y 1(3.) When construed cimmlalive, see infra (4 P.) 
p. 097- 

(S Y 11.) When not. p. 700. 

(3 Y 12.) When a legacy sliall be controuled by a sub- 
sequent clause, or provision, and when 
not p. 702. 

(3 Y 13.) When a legacy shall be lapsed, p. 702, 

(3 Y 14.) When not. p. 703. 

(3 Y 15.) When it merges in the land. p. 705. 

(3 Y lO.) When it shall have relation to the time of 
making the will. p. 700. 

(3 Y 17.) Or, to the death of the testator, p. 707* 

(3 Y^ 18.) When legatees shall abate, p. 707* 

(3 Y 19.) When not. p. 709. 

(3 Z) £|9arriagc sfcttlement. 

(3 Z 1.) When it shall be enforced, p. 7IO. 

(3 Z 2.) When uot.p. 712. 

(3 Z 3.) To what cliarges subject, p. 714. 

(3 Z 4.) Provision for portions, p. 714. 

(3 Z 5.) Restraint of marriage. — When the husband 
shall make a settlement lor the portion. 

p. 720. 

(3 Z 0.) When not. p. 721. 

(3 Z 7.) Wlien the wife shall lose her portion, p. 722. 

(3 Z 8.) When marriage brokage shall be a\’oided. 

p.723. 

(3 Z 9.) What shall be done if the marriage is void 
or disappointed, p. 724. 

(3 Z 10.) Or, the portion is not all paid. j). 724. 

(3 Z 11.) When a marriage settlement shall pursue the 
articles strictly, p. 725. 

(3 Z 12.) When it shall pursue the intent of the ar- 
ticles. p.725. 


A a 4 


(4 A) Qiortgoge 
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(4 A) Qgottgage. 

(4- A J.) The nature of it. p. 7^6. 

(4 A 2.) What shall l)e said to he a mortgage, p. 726. 
(4 A 3.) Wiiat not. p. 727. 

(4 A -1-.) Who may redeem. }). 728. 

(4 A .'5.) At what time. p. 7'^6- 

(4 A 6.) Upon what terms one may redeem, p. 731. 

(4 A 7-) When a mortgage shall not be redeemed, 
p. 73o. 

(t A 8.) Assignment of a mortgage, p. 735. 

(4 At).) A mortgage belongs to the executor, or ad- 
ministral or of the mortgagee, p. 736. 

(•1< A lt>.) Prior inemnbrance. p. 737- 

(t A 11.) Forcelosnre of a mortgage, p. 741. 

(I A 12.) When it shall be annulled, p. 743. 

(4 B) j0c ereot regnum. p.7d3. 

(4 C) Notice. 

(4 C 1.) How regarded, p. 715. 

(1 C 2.) What shall be notice, j). 71-6. 

(4 C 3.) Lia pendens-, when it sludi be notice. P.7‘1'7' 
(4 C 4.) When not. p. 71<8. 

(4 C’ .'5.) When notice to one allects another, p. 7‘1'8. 
(4 C (i.) When not. p. 7 I'y. 

(4 C 70 When notice does not prejudice, p. 749. 

(1 D) japbligation. 

(4 1) 1.) Shall be cancelled. — Being satished. p. 750. 
(4 D 2.) Alter Ibri'eiture. p. 750. 

( 1 1) 3.) Or, relieved against. — If the obligation be 
obtained by fraud, p. 751. 

. (4 1)4.) If the consideration be not performed, p.752. 

(4 D 5.) If the consideration be illegal, p. 752. 

(4 D ().) Obligation by surety, p. 754. 

(4 D 70 If there was no consideration for it..p. 755. 
(4 1) 8.) If there would be a double charge by the ob- 
ligation. p. 755. 

(4 D 90 II there he an artful use of strict words, 
p. 755. 

(4 D 10.) So the obligor shall be relieved. — Where 
the condition by accident becomes un- 
reasonable, p. 756. 

(4 D 11.) Or is satisiied by other means, p. 756. 

(4 D 12.) If the obligation was given by contrivance, 
or by force, or terror, p. 757* 

(D 13.) So 



CHANCERY. 361 

(4 D 13.) So the obligee shall be relieved. — If the 
obligation be lost. p. 757* 

(4 D 14.) If the perfonnance was not effectual, p. 757. 

(4 D 1.5.) But the obligee shall not be relieved. — If 
the obligor was a surety, &c. and not 
chargeable by law. p. 7>58. 

(4 D 1().) Nor shall he be relieved beyond the penalty 
of the obligation, p. 7^3. 

(4 1) 17.) An obligation shall be delivered up. — If 
it be not sued within a reasonable time, 
p. 7-59. 

(4 D 18.) If the obligee refuses to pcrfomi his part, 
p. irA). 

(4 1) ly.) When there shall be no relief upon an ob- 
ligation. — If the j)enalty does not appear 
excessive, p. 760. 

(4 U QO.) If there was no real satisfaction, p. 76O. 

(4 1) 21.) If it WHS prutnimn puf/onx. p. 76O. 

(4 D 22.) If it was voluntarily given, without imposi- 
tion, or surprise, p. 762. 

(4 E) partition, p. 762. 

(4F) pagnunt; tofiat 0l)aH be. p-763. 

(4 G) perpetuitg. 

(4 G J .) In chattels [)ersonal. p. 764. 

(4 G 2.) In chattels reid. p 707. 

(4 G .3.) In an estate of inheritance, p. 769* 

( 1. G 4.) Or freehold, p. 770. 

(1 G .5.) A term that attends an inheritance, p. 770. 

(4 H) potoer. 

(4 H 1.) When aided; though not pursued. — If it 
be for payment of debts, p. 771* 

(4 H 2.) For provision for younger children, p. 771. 

(4 11 3.) For the aid of a purchaser, p. 772. 

(4 H 4.) If it be not pursued by reason of fraud, or 
accident, p. 772. 

(1< H 5.) When the execution of a power shall be made 
by tlie court, p. 772. 

(4 H 6.) When a defective execution sliall be aided, 
p. 773. 

(4 H 7.) When it shall not be aided. — II’ the intent of 
the power is not pursued, p. 774. 

(4 H 8.) Nor, where it was not tlu; party’s purpose to 
execute his power, p. 7'} 3. 

(t II ‘I.) If 
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(4 H 9.) If the power was created by a voluntary set- 
tlement, and executed voluntarily, p. 775- 

(4 I) Ig>urc6a0e. 

(4 1 1 .) What shall be a purchase, p. 776 . 

(4 I 2 .) Who shall be a purchaser, p. 777 . 

(4 I 3.) When a purchaser shall be relieved against 
incumbrances, p. 777 - 

(4 I 4.) When not. p. 778 . 

(4 I 5.3 When a purchaser may take in prior incum- 
brances. p. 779 . 

(4 I 6 .) When he ought to discharge prior incum- 
brances out of the purchase money, p. 779 . 

(4 I 7 .) Incumbrances arc to be discharged in pro- 
portion. p. 78 (). 

(4 I 8 .) The purcliaser of a reversion shall not con- 
trovert the title ol‘ the particular estate. 

p. 780 . 

(4 I 9 .) What estates arc within the consideration, of 
a purchase, p. 780. 

(4 I 10.) What not. p. 780. 

(4 I 11.) Purchaser without notice, p. 781. 

(4 K) Eecotterp, common* 

(4 K 1.) Of what ettect it is in equity, p. 781. 

(4 K 2 .) When a defect of it shall be aided, p. 781. 

(4 L) IHcIeaoe* 

(4 L 1.) When it shall be avoided. — If it be obtained 
by fraud, p. 781. 

(4 L 2.) Or extends beyoiul the intent, p. 78J^. 

C4 L 3.) Or obtained with intent to defeat a prior 
agreement, p. 782. 

(4 L 4.) When it shall not be avoided, p. 782. 

(4 M) lEUtftttution. p. 783. 

(4 N) Bent, [and annuity.] 

(4 N 1 .) When recovered inequity, though tiiere is no 
remedy by law. p. 783. 

(4 N 2.) Or, the remedy bylaw is not sufficient, p.784. 

(4 N 3.) When it shall not be recovered in equity. 
' p. 784. 

(4 N 4.) Against an assignee, p. 785. 

(4 N 5.) When apportioned in equity, p. 785. 

(4 N 6.3 When an extinguishment prevented, p. 786 . 

4 (4 N 70 When 
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(4 N 7*) Wlien a stranger shall be aided against a dis- 
tress for rent. p. 786. 

(4 N 8.) When rent or other charge u])on land shall 
be extinguished. p.78(). 

(4 N 9.) Wlicn not. p. 786. 

(4 O) Eeftocation. 

(4 0 1.) When good, though all circumstances are 
not pursued, j). 787. 

(4 O 2.) Where })reventcd by fraud, p. 787. 

(4 O 3.) Or accident, p. 787- 

(4 O 4.) Or necessity, p. 787- 

(4 O .5.) Or default of the party, p.787. 

(4 O G.) Defective execution of a power of revocation 
aided, p.787. 

(4 O 7*) When not good. — In aid of a voluntary set* 
tieineut. jk 788. 

(4 O 8.) Who may make a revocation, p. 788. 

(4 P) ©atisifaction* Sec supra (3 Y 10.) 789. 

(4 Q) ©uperacDeatf ; toften grantcD bg cbancetp, p. 790. 
(4R) ©upplicabtt. p.79i. 

(4 S) Cenant in tail. 

(4 S 1.) When his estate i.s bound by his agreement. 

p.791. 

(4 S 2.) When his defective conveyance shall be 
aided, p. 792. 

(4 S 3.) Cestuique trust in tail. p. 792. 

(4 S 4.) How his estate shall be barred, p. 792. 

(4T) Care0. p-793. 

(4 V) Crial bp common lato ; toben it oball be bicecteb. 

p. 794. 

(4 W) CCUOt. 

(4 W 1.) The nature of it. p. 79.'j’. 

(4 W 2.) Trust of laud, what shall he.—Express. 
p.796. 

(4 W 3.) Implied, p. 796. 

(4 W 4.) What not. p. 798. 

(4 W 5.) Trust of goods, what shall be. p. 800. 

(4 W 6.) Assignment of a trust, p. 802. 

(4 W 7.) Removal of a trustee, p. 802. 


(4 W8.) Sc- 
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(4i W 8.) Security required of him. p. 803. 

(4 W 9.) Trust, how it shall be executed. — Pursuant 
to the intent, p. 803. 

(4 W 10.) When money shall be decreed in specie, 
p. 803. 

(4 W 11.) When, at the discretion of the trustee, 
p. 80.5. 

(4 W 12.) When equity with a legal interest shall be 
preferred to mere equity, p. 806. 

(4 W 13.) Trust, how it sludl be decreed — According 
to the intent of the maker, p. 806. 

(4 W 14.) Trust for payment of debts, p. 809. 

(4 W 15.) A trust shall bo decreed to him, who 
would take, if the settlement w'ere com- 
pleted. p. 811. 

(4 W 16.) So money for a purchase may be decreed 
in specie, p. 81 1. 

(4 W 17.) Trust decreed notwithstanding the statute 
of limitations, p. 812. 

(4 W 18.) Though the time to perform it be elapsed. 

p. 812 . 

(4 W 19.) Trust of a term for years. — How it may be 
limited, p. 813. 

(4 W 20.) How it cannot, p. 815. 

(4 W 21.) What estate or interest the grantee of a 
term takes, p. 8 1 6. 

(4 W 22.) Trust to attend the inheritance, p. 817* 

(4 W 23.) To pi'cserve contingent uses. p. 818. 

("4 W 24.) '^fo raise portions, p. 819. 

(4 W 25.) llreaeh of trust ; how punished, p. 819. 

(4 W 26.) Though the breach be purged as to a 
stranger, p. 820. 

(4 W 27.) Though the trust-estate lies out of the ju- 
xisdiction of the court, p. 820. 

(4 W 28.) Particeps criminis. Who shall be. p. 821. 

(4 W 29.) Who not. p. 822. 

(4 W 30.) What shall be a breach of trust ; if the 
trustee makes a private advantage to 
himself, p. 823. 

(4 W 31.) What shall not be a breach of trust, p. 824. 

(4 W 32.) If the trustee act with the privity of the 
cestuique trust, p. 825. 

(4X) CClatfte. p.825. 


(A) ®l)e 



( 3G.0 ) 


(A) Cf)e antiquity of tfie cljancerp# 

(A 1.) As to the court of pleas. 

The court of chancery (a) is an original, and fLiiulanicntal court (i), 
us antient as the kingdom itself. Per I lob. 63. (c) 

The British and Saxon kings had their chancellors and courts of 
chancery. 4* Inst. 78. Arg. 1 Ch. 11. 5. Argument on jurisdiction 
of chancery. Wilsint was chancellor lo AthelsUin. 1 Ch. R. Arg. 5. 

The first authentic mention of a chancellor wjis anno 920, temp. 
Edw. seniorisy qxd fecit urketil abbatum Croiland cancvllarium suum, 
Seld. OIF. Cane. S. 1. 1 Ch. II Arg. 5. (//) 

And many kings of the Saxon lineage before the conquest had their 


(a) 1. Several learned men consider, that the chancery had its name orijrinally from 
certain bars laiti one over another cross-wise like a lattice, wherewith it was environed, 
to keep ofi’ the press of the pco])le, and not to hiiuler the view of those officers who 
sat tlicrein ; such grates or cross-bars being by the Latins called cancelli. Du^J. 32. 
Camhden. Cowell. Casiod. ep. (>. 1. 11. Pet. Pvthacii>, I. 2. a«lvers. c. Harr. 1. — 
i3. Others hold, that it has its name of chancery, canceilaria, from the judge who pre- 
sides here, the lord chancellor or canceliariiis; who, sir Edward Coke telL us, is so 
termed a cnncellnndo, from cancelling the king’s letters patent when granted contrary 
to law, which is the highest point of hi> jurisdiction. 4 Jiist. 8K. 5 Com. UJ. — 3. But 
the office and name of chancellor (however derived) was certainly known lo the courts 
of the Roman emperors; where it originally seems to have signilied a chief scribe or 
secretary, who was afterwards invested with several judicial powers, and a general super- 
intendency over the rest of the officers of the prince. From the Roman empire it passed 
to the Roman church, ever emulous of imperial state; and hence every bishop has to 
this day his chancellor, the principal judge of his consistory. And when the modern 
kingdoms of Europe were established upon the ruins of the empire, almost every state 
preserved its chancellor, with dlHcrent jurisdictions and dignities, according to their 
different constitutions. But in all of them he seems to have had the supervision of all 
charters, letters, anti such otiicr public instruments of the crown, as were authenticated 
in the most solemn manner ; and therefore, when seals came in use, he had always the 
custody of the king’s great seal. 3 Com. 4b*, 47. 

(^) And therefore in pleading any thing dune in chancery, the pica does not com- 
mence with a prescription as in the inferior courts of equity (for example, the chancery 
of Chester and of Durham) ; but a thing done in the Court of Chancery is pleaded as a 
thing done in the courts of Common Picas or King’s Bench would he pleaded ; because 
they are fundamental courts, as ancient as the kingdom itself, and known to the law ; 
for all kingdoms in their constitutions arc with the power of justice, both according to 
the rule of law and equity, both which being in the king as sovereign, were after settled 
in several courts. Hob. Rep. 63. 

(c) In the 9 Ed. 4., in a suit in the Court of Exchequer against the clerk of the ha- 
iiaper in chancery, upon hi.s account in the exchequer, it was affirmed by all the judges 
of England, that the Court of Chancery was the King’s Court, and had been time out 
of mind, so that it was impossible to trace its original. Harr. 3, 4 Inst. 78, 79. 

(rf) 1 . In a charter of King Ethelbert, the fir»t Christian king of the Saxons, bearing 
date in 605 of the Christian sera, amongst other witnesses thereto, there is Angeinandus 
Referendarius mentioned; where, salth Seldcn, referendarius may well stand for can- 
cellarius. Harr. 2. — 2. The office of both, as the words applied to the court are used 
in the Code, Novels, and Story of the declining Empire, signified an officer who received 
petitions and supplications to the king, and made out his writs and mandates, as a custos 
legis; and thoiign there were divers referendarii, as sometimes thirteen, then eight, 
then more again, and so divers chancellors in the empire; yet one especially hcreev 
ercising an office of the nature of those many, might well be styled by either of those 
names. Ibid* 

chancellors* 
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chancellors. Seld. Ofl'. Cane. S. 1. 4? Inst. 78. — As Edmund, 

Edred, {e) Edgar, Etheldred, and Alfred. 1 Ch. R. Arg. 5, 6. 

Rcmbald was chancellor to Edward the Confessor ; and several are 
cited before him. 1 Rol. 384. 1. 10. Maurice was chancellor to 
William the Conqueror. 1 Rol. 384. 1. 15. 4 Inst. 78. Seld. Off*. 
Chanc. S. 3. 


( A 3.) As to the court of equity. 

But though the court of chancery, as to the ordinary jurisdiction, 
which is governed by the rules of the common law, is so antient (for to 
that the antient authors and the st. 36 Ed. 3. 9. refer), yet the court of 
equity is of later date, (J) and seems to have its commeiicetnent upon the 
introduction of uses (g^): the first decree there was 17 R. 2. which are 

frequent 


(c) ThurkittU' was chancellor to King Edred ; of whom Ingiilphus has this expres- 
sion : Cancellariiim suum coiistituit^ ut qiia'cunqilc negotia tcniporalia vel spirituiilia 
regis judicium expcctabnnt, illius consilio et dccreto (tarn sanctac fidei ct tarn profundi 
ingenii tenebatur, omnia tractarentur) ct tractata irrefragabilem sententiara sorti- 
rentur.*’ Dugd. 54. Harr. 2. 

(/) 1. This distinction between law and equity, as administered in different courts, 
is not at present known, nor scorns to have ever been known, in any other country at 
any time. sConi. 40. — 2. And yet the difference of one from the other, when 
administered by the same tribunal, was jierfectly familiar to the Homans ; the Jug pree~ 
torimiy or discretion of the prmtor, being distinct from the leges or standing laws : 
“ Jam illis proniissis,” inqiiit Cicero, “ non esse standiim, qiiis non videt, qum coactus 
quis mctu et deceptus dolo proniiserit ? c|um quidem pleruinque jure pruetorio libc- 
rantur, nonnulla legibus,’* But the power of both centered in one and the same 
magistrate, who was equally Intrusted to pronounce the rule of law, and to apply it to 
particular cases by the principles of equity. 5 Com. 40. — .3. With us too the aiUa regia, 
which was the supreme court of judicature, undoubtedly administered equal justice 
according to the rules of both or either, as the case might chance to require ; and whea 
that was broken to pieces, the idea of a court of equity, as distinguished from a court 
of law, did not subsist in the original plan of partition. For though equity is mentioneJ 
by Bractoii as a thing contrasted to strict law, yet neither in that writer, nor in Gianvil 
or Flcta, nor yet in Britton (composed under the auspices and in the name of Edward 
the first, and treating particularly of courts and their several jurisdictions), is there a 
syllable to he found relating to the equitable jurisdiction of the ('ourt of Chancery. It 
seems, therefore, probable that when the courts of law, proceeding merely upon the 
ground of the king’s original writs, and confining themselves strictly to that bottom, 
cave a harsh or imperfect judgment, the application for redress used to be to the king 
in person, assisted by his privy council (from whence also arose the Jurisdiction of the 
court of requests, wliich was virtually abolished by the statute 16 Car. l. c. 10.); and 
they were wont to refer the matter either to the chancellor and a select committee, or 
by degrees to the chancellor only, who mitigated the severity or supplied the defects of 
the judginents pronounced in the courts of law, upon weighing the circumstances of the 
case. This was the custom not only among our Saxon ancestors, before the institution 
of the avJa regza, but also after its dissolution, in the reign of King Edward 1.; and per- 
haps during its continuance, in that of Henry II, 3 Com. 49, 50. 

(g) When, about the end of the reign of King Edward III., uses of land were intro- 
duced, and though totally discountenanced by the courts of common law, were consi- 
dered as fiduciary deposits, and binding in conscience by the clergy, the separate juris- 
diction of "the chancery as a court of equity began to be established ; and John Waltham, 
who was bishop of Salisbury, and chancellor to King Richard II., by a strained inter- 
pretation of the statute of Westminster 2. devised the writ of subpoena, returnable in 
the Court of Chancery only, to make the feoffee to uses accountable to his ccstuique 
use ; which process was afterwards extended to other matters wholly determinable at 
the common law, upon false and fictitious suggestions ; for which therefore the chan- 
cellor himself is by sihtute 17 Richard 11. 6. directed to give damages to the parties 

unjustly 
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frequent in the time of H. 4. increase in tlh 3 time of H. 5. & H. 6. 
under the cardinals Ucauford, son of John of Gaunt, and Kemp, and 
are more numerous in the time of fl. 8. under cardinal Wolsey- 
2 Inst, 552, 3. 4 Inst. 82, 3. 

Yet the court of equity there is said to be as aatient as the kinffdom. 
Hob. 63. 

And by the st. 14 Ed. 3. Rot. Pari. nu. 33. if nothing be done upon 
the ordinance then made, it is provided, that the chancellor of England 
hear the complaint by bill, and proceed as he uses to do in >vrits of sub- 
poena in chancery. 1 llol. 372. E. 

And Rot. Pari. 45 Ed. 3. nu. 24. the commons pray, that none 
who proceed there by bill be delayed, as they have been. 1 Rol. 
372. 1. 25. 

And the court of equity seems coeval with the other courts of West- 
minster. 1 Ch. R. Arg. 10. 12 Co, 114. Eq. Abr. 129. 


(A 3.) It cannot now be erected# 

The king cannot grant a court of conscience, as tenere jHacitas for a 
court of pleas is directed by the ordinary rules of law, a court of con- 
science not, but is uncertain and unlimited, (//) and therefore cannot be 
erected but by act of parliament, or prescription, li. Perrofs Case, 36 
[26] El. B. R. 4 fust. H.7. 07. Vide Prerogative, D. 28. 

And 

unjustly aggrieved. But as the clergy, so early as the reign of King Stephen, had 
attempted to turn their ecclesiastical courts into courts of eejuity, by entertaining suits 
pro Resume Jidei, as a spiritual offence against conscience, in case of non-payment of 
debts or any breach of civil contracts, till checked by the constitutions of Clarendon, 
which declared that ** placita de debitis, quae fide interpositu debentur, vel absque 
interpositione (idci, sint in justicia rcgii therefore probably the ecclesiastical chan- 
cellors, who then held tlie seal, were remiss in abridging their own new acquired Juris- 
diction ; especially as tlie spiritual courts continued to grasp at the same authonty as 
before, in suits //ro J^dety so late as the fifteenth century, till finally prohibited 
by the unanimous concurrence of all the judges. However, it appears from the parlia- 
ment rolls, that in the reigns of Henry IV. and V. the commons were repeatedly urgent 
to have the writ of subpoena entirely suppressed, as being a novelty devised by the 
stibtilty of chancellor Waltham against the form of the common law, whereby no plea 
could be determined unless by examination and oath of the parties, according to the 
form of the law civil, and the law of holy church, in subversion of the common law. 
But though Henry IV. being then hardly warm in his throne, gave a palliating answer 
to their petitions, and actually passed the statute 4 Hen. IV. c. 25 . whereby judgments 
at law are declared irrevocable, unless by attaint or writ of error, yet his son put a 
n^dtivc at once upon their whole application ; and in Edward IV.’s time, the process 
by bill and subpa?na was become the daily practice of the court. 5 Com. 51 , 52 . 

(A) 1. Equity in its true and genuine meaning, is the soul and spirit of alUaw : 
positive law is construed, and rational law is made, by it. In this, equity is synony- 
mous to justice; in that, to the true sense and sound interpretation of the rule. But 
the very terms of a court of equity, and a court of law, as contrasted to each other, ate 
apt to confound and mislead us: as if the one judged without equity, and the other 
was not bound by any law. Whereas every d^nition or illustration to be met with, 
which now draws a line between the two Jurisdictions, by setting law and equity in op- 
position to each other, will be found either totally erroneous, or erroneous to a cer- 
tain degree. 3 Com. 429 , 450 , — 2 . Thus in the first place it is said, that it is the 
business of a court of equity in England to abate the rigour of the common law. But 
no such power is contended for. Hard was the case of bond-creditors, whose debtor 
devised away his real estate; rigorous and umust the rule, which put the devisee in a 
better condition than the.hcir : yet a court of equity had no power to interpose. Hard 



368 


CHANCERY. 


is the common law still subsisting, that land devised, or descending to the Iieir^ shall 
not be liable to simple contract debts of the ancestor or devisor, although the money 
was laid out in purchasing the very land ; and that the father shall never immediately 
succeed as heir to the real estate of the son : but a court of equity can give no relief;, 
though in both these instances the artificial reason of the law, arising from'feodal 
principles, has long ago entirely ceased. The like may be observed of the descent of 
lands to a remote relation of the whole blood, or even their escheat to the lord, 19 
preference to the owner’s halfbrothcr ; and of the total stop to all justice, by causing 
the parol to demur, whenever an infant is sued as heir, or is party to a real action. 
In all such cases of positive law, the courts of equity, as well us the courts of law, must 
say with Ulpian, “ hoc (juidem perquam duram est, sed ita lex scripta est.” 3 Com. 430, 
— 3. It is said, that a court of equity determines according to the spirit of the rule„ 
and not according to the strictness of the letter. But so also does a court of law. 
Both, for instance, are equally bound, and equally profess, to interpret statutes accord- 
ing to the true intent of the legislature. In general laws all cases cannot be fore- 
seen ; or, if foreseen, cannot be expressed : some will arise that will fall witliiu tha 
meaning, though not within the words, of the legislator ; and others, which may fall 
within the letter, may be contrary to his meaning, though not expressly excepted. 
These cases, thus out of the letter, are often said to be within the equity of an act of 
parliament ; and ,so cases within tlie letter are frequently out of the equity. Here by 
equity we mean nothing but the sound interpretation of the law; though ^’le words of 
the law itself may be too general, too special, or otherwise inaccurate or defective. 
These then are the cases wiiich, as Grotiiis says, “ lex non cxactc definit, sed arhitrio 
boni viri perniittit;” in order to find out the true sense and meaning of the lawgiver, 
from every other topic of construction. But there is not a single rule of interpreting 
laws, whether equitaibly or strictly, that is notegually used by the Judges in the courts 
both of law and equity; the construction muslin both be the same: or, iftht7 differ, 
it is only as one court of law may also happen to differ from another. Each endeavours 
to fix and adopt the true sense of the law in question ; neither can enlarge, diminish, or 
alter, that sense in a single title. 3 Com. 430, 431 . — 4. Again, it hath been said, that 
fraud, accident, an<l trust are the proper and peculiar olyccts of a court of equity. But 
every kind of fraud is equally cognizable, and equally adverted to, in a court of law ! and 
some frauds are only cognizable there, as frauds in obtaining a devise of lands, which is 
always sent o.utof the equity courts to be there deterniiued. Many accidents are also sup- 
plied in a court of law ; us loss of deeds, tnisiakesin receipts or accounts, wrong payments, 
deaths which make it impossible to perform a condition literally, and a multitude of 
other contingencies; and many cannot be relieved even in a court of equity ; as, if by 
accident a recovery is ill suffered, a devise ill executed, a contingent remainder de- 
stroyed, ora power ofleasing omitted in a family settlement. A technical trust, indeed, 
created by the limitation of a second use, was forced into the courts of equity, in the 
manner formerly mentioned; and this species of trusts, extended by inference and 
construction, have ever since remained as a kind ffcndimt in those courts. But 
there are other trusts, which are cognizable in a court of Jaw : as deposits, and all 
manner of bailments ; and especially that implied contract, so highly beneficial and 
useful, of having undertaken to account for money rcceivi d to another’s use, which 
is the ground of an action on the case almost as universally remedial us a bill in equity. 

.3 Com. 431,432. — 5. Once more; it has been said that u court of equity is not 
bound by rules or precedents, but acts from the opinion of the judge, founded on the 
circumstances of every particular case. Whereas the system of our courts of equity is 
a laboured connected system, governed by established rules, and bound down by pre- 
cedents, from which they do not depart, although the reason of some of them may 
perhaps be liable to objection. Thus, the refusing a wife her dower in a trust-estate, 
yet allowing the husband his curtesy ; the holding the penalty of a bond to he merely 
a security for the debt and interest, yet considering it sometimes as the debt itself, so 
that the interests shall not exceed that penalty : the distinguishing between a mortgage 
■t five per ctnit^ with a cU'.use ol reduction to four, if the interest be regularly paid, and 
a mortgage at four per cent, with a clause of enlargement to five, if the payment of the 
interest be deferred : so that the former shall be deemed a conscientious, the latter an 
unrighteous bargain ; all these, and other cases that might be instanced, are plainly 
rules of positive law ; supported only by the reverence that is shewn, and generally 
very properly shewn, to a series of former determinations; that the rule of property 
may be uniform and steady. Nay, sometimes a precedent is so strictly followed, that 
a particular judgment, founded upon special circumstances, gives rise to a general rule. 

5 Com. 432, 433. — 6. la ?hort, if^i court of equity in England did retuly act, as a 
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very ingenious writer in the other part <jf the island supposes it (from thcor) ) to do, it 
would rise above all law, either comiuon or statute, and be a most arbitrary legislator 
in every particular ease. No wonder he is so often mistaken. Grotius, or Pulll iidorf, 
or any other of the great masters of jurisprudence, would have been as little able to 
discover, by their own light, the system of a court ofc<|uity in England, as the system of 
a court of law. Especially as the notions before mcutioiicd of the character, power, ami 
practice of a court of equity, were formerly adopted and propagated (though not with 
approbation of the thing) by our principal antiquarians and lawyers, Spclmaii, Coke, 
Lambard, and Seldcn, and even the great Bacon himself. But this was in the infancy 
of our courts of equity, before their jurisdiction was settled, and when the chancellors 
themselves, partly from their ignorance of law (being frequently bishops or statesmen^ 
partly from ambition and lust of power (encouraged by the arbitrary principles of the 
uge they lived in , but principally from the narrow and unjust decisions of the courts 
oi* law, had arrogated to themselves such unlimited antliority, as bath totally been 
disclaimed by their successors for now above a century past. The decrees of a court 
of equity were then rather in the nature of awards, formed on the sudden pro re 7iata^ 
with more probity of intention than knowledge of the subject, foiimlcd on no scttlixl 
principles, as being never designed, and therefore never used for precedents. But tho 
tiystems of jurisprudence in our courts, both of law and equity, arc now equally artificial 
systems, founded in the same principles of justice and positive law', but varied by dif- 
ferent usages in the forms and mode of their proceedings; the one being originally derived 
(though much reformed and improved) from the feudal customs, us they prevailed in 
^iflbrent ages in the Saxon and Norman judicatures; the other (but with equal improve- 
ments), from the imperial and pontificai formularies, introduced by their clerical chan- 
cellors. 5 Cora. 43 . 3 , 4 . 34 . — 7. Tlie suggestion indeed of every bill, to give jiirisdictiou 
to the courts of equity (copied from those early times), is, that the complainant hath 
no remedy at the common law. But he, who should from thence conclude, that m> 
ease is judged of in equity where there might have been relief at law, and at the same 
time casts Ids eye on the extent and variety of the eases in our ecjidty reports, must 
think the law a letter indeed. The rules of property, rules of evidence, and rules 
of interpretation in both courts are or should be exactly trip same; both ought to adopt 
the best, or must cease to be courts of justice. Formerly some causes, w hich now no 
longer exist, might occasion a different rule to be followed in one court, from what wa^s 
afterwards adopted in the other, as founded in the nature and reason of the thing ; but 
the instant those causes ceased, the measure of substantial justice ought to have been 
the same in both. Thus the penalty of a bond, origirudly contrived to evade the ab- 
surdity of those mpnkish constitutions which prohibited taking interest for money, 
was therefore very pardonably considered as the real debt in the courts of law, when 
the debtor neglected to perform his agreement for the return of the loan with interest; 
for the judges could not, as the law then stood, give judgment that the interest shoiilil 
be specifically paid. But when afterwards the taking of interest became legal, ns the 
necessary companion of commerce, nay after the statute of .37 Hen. 8. c. 9. had declared 
the debt or loan itself to be the just and true intent*’ for which the obligation was 
given, their narrow-minded successors still adhered wilfully and technically to the letter 
of the antient precedents, and refused to consider the payment of principal, interest, 
and costs as a full satisfaction of thic bond. At the same time more liberal men, who 
«atc in the courts of equity, construed the instrument, according to its ** just and true 
intent,” as merely a security for the loan ; in which light it wa^ certainly understood 
by the parties, at least after these determinations; and therefore this construction 
fihould have been universally received. So in mortgages, being only a landcil as the 
other is a personal security for the money lent, the payment of principal, interest, and 
costs ought at any time, before judgment executed, to have saved the forfeiture in a 
court of law as well as in a court of equity. And the inconvenience as well as iiijustico 
of putting different constructions in different courts upon one and the same transaction, 
obliged the parliament at length to interfere, and to direct by the statutes 4 A,*; Ann 
c. 16. and 7 Geo. 2 . c. 20. that, in the cases of bonds and mortgages, what had long 
been the practice of the courts of equity should also for the future he followed in the 
courts of law. 5 Com. 454, 435. — 8. Again, neither a court of equity nor of law can 
vary men’s wills or agreements, or (in other words) make wills or agreements for them; 
botn are to understand them truly, and therefore both of them uniformly. One court 
Ought not to extend, nor the other abridge, a lawful provision deliberately settled by 
the parties, contrary to its just intent. A court of equity, no more than a court of law, 
can relieve against a pcmdty in the nature of stated damages; n> a rent of 5/. an acre 
for ploughing up antient meadow : nor against a lapse of time, where the time is ma- 
terial to the contract ; as ia covenants for renewal of leases. Both courts will equitably 
VoL. II. B b construe, 



370 CHANCERY. 

construe, but neidier pretends to control or change a lawful stipulation or cnga^rement* 
8 Com. 4.75. — 9. The rules of decision are in both courts equally apposite to the sub- 
lets of which they take cognizance. Where the subject-matter is such as requires to 
be determined secundum aqnum et honum^ as generally upon actions on the case, the 
judgments of the courts of law are guided by the most liberal equity. In matters of 
positive right, both courts must submit to and follow those antient and invariable 
tnmm^ quae rclictasunt ct tradiia. Uoth follow the law of nations, and collect it from 
history and the most approved authors of all countries, where the question is the object 
of that law ; as in case of the privileges of ambassadors, hostages, or ransom-bills. In 
tnercantilc transactions they follow the marine law, and argue from the usages and 
authorities received in all iimritiinc countries. Where they exercise a concurrent ju- 
risdiction, tliey both follow the law of the proper forum : in matters originally of eccle- 
fliastical cognizance, they both equally adopt the canon or imperial law, according to 
the nature of the subject ; and if a question came before either, which was properly tbo 
object of a foreign municipal law, they would both receive information what is the rule 
of the country, and would both decide accordingly. .7 Com. 4.76*, — 10. Such then 
being the parity of law and reason which governs both species of courts, wherein (it 
maybe asked) does their essential difference consist? It principally consists in the 
different modes of administering justice in each ; in the inode of proof, the mode of 
trial, and the mode of relief. Upon these, and upon two other accidental grounds of 
jurisdiction, which were formerly driven into those courts by narrow decisions of the 
courts of law, viz. the true construction of securities for money lent, and the form and 
effect of a trust or second use ; upon these main pillars hath been gradually erected 
that stnicturc of jurisprudence which prevails in our courts of equity, and is inwardly 
bottomed upon the same substantial foundations as the legal system which hath hitherto 
been delineated in those commentaries, however different they may appear in their 
outward form, from the different taste of their architects. 5 Com. 4.7f5, 4.77. — 11. And, 
first, as to the mode of proof. When facts, or their leading circumstances, rest only 
in the knowledge of the party, a court of equity apfilies itself to his conscience, and 
purges him upon oath with regard to the truth of the tran'»actioii ; and that being once 
discovered, the judgment is the same in equity as it would have been at law. But for 
want of this discovery at law, the courts of equity have acquired a concurrent juris- 
diction with every other court in all matters of account. As incident to accounts, they 
take a concurrent cognizance of the administration, of persona) assets, consequently of 
debts, legacies, the distribution of the residue, and the conduct of executors and admi- 
liistrators. As incident to accounts, they also take the concurrent jurisdiction of tithes, 
«ntl all que.stioris relating thereto ; of all dealings in partnership, anti many other mer- 
cantile transactions ; and so ol’ bailiff’s, receivers, factors, and agents. It w'ould he 
endless to point out all the several avenues in human affairs, and in this commercial 
Bgc, which lead to or end in accounts. .7 Com. 457. 459. — 12. From the same fruitful 
Bource, the compulsive discovery upon oath, the courts of equity have acquired a juris- 
diction over almost all matters of Iraiid; all matters in the private knowledge of the 
party, which, though concealed, are binding in conscience; and all judgments at law, 
obtained through such fraud or concealment. And this not by impeaching or reversing 
the judgment itself, but by prohibiting the plaintiff’ from toking any advantage of a 
judgment obtained by suppressing the truth; and which, had the same facts appeared 
on the trial as now arc discovered, he would never have obtained at all. 3 Com. 437, 
4 . 7 a. — 17. As to the mode of trial. This is by interrogatories administered to the 
witnesses, upon which their tlepositions are taken in writing wherever they happen to 
reside. If therefore the rause arises in a foreign country, and the witnesses reside upon 
the spot ; if, in causes arising in England, the witnesses are abroad, or shortly to leave 
the kingdom ; or if witnesses residing at home arc aged or infirm ; any of these cases 
lays a ground for a court of equity to grant a commission to cxaiiiine them, and (in con- 
sequence) to exercise the same jurisdiction, which might have been exercised at law, 
if the witnesses could probably attend. 3 Com. 478. — 14. With respect to the 
mode of relief. The want of a more specific remedy than can be obtained in the courts 
of law, gives a concurrent jurisdiction to a court of equity in a great variety of cases. 
To instance in executory agreements. A court of equity will compel them to be car- 
ried into strict execution, unless where it is improper or impossible, instead of giving 
damages for their non-perfornance. And hence a fiction is established, that what ought 
to be (lone shall be considered as being actually done, and shall relate back to the time 
when it oughtto have been done originally : and this fiction is so closely pursued through 
all its conse(]ucnces, that it necessarily branches out into many rules of jurisprudence, 
which form a certain regular system. So of waste, and other bimilar injuries, a court 
of equity takes a concurrent cognizance, in order to prevent them by injunction. Over 
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And dub. whether it be good l)y prescription; for that presupposes a 
grant ; and the court of chancery, which is held by prescription, is n 

questions that may be tried at law, in a great nuilriplicity of actions, u court of equity 
assumes a jurisdiction, to prevent the expence and vexation of endless litigations and 
wits. In various kinds of frauds it assumes a concurrent jurisdiction, not onlv for the 
Make of a discovery, but of a more extensive and specific relief ; as by setting asido 
fraudulent deeds, decreeing rc-conveyanccs, or directing an absolute conveyance 
merely to stand as a security. And thus, lastly, for the sake of a more beneficial and 
complete relief by decreeing a sale of lands, a court of equity holds plea of nil debt.*?, 
jncunibraiices, and charges that may affect it or issue thereout. 3 t'om. 4.38, ‘139.— 
1.5. The true construction of sccurilics for money lent is another fountain of juris- 
diction in courts of equity. When they held the penalty of a bond to lie the form, 
and that in substance it was only as a pledge to secure the repayment of the sum hona 
fide advanced, with a proper compensation for the use, they Iniil the foundation of a 
regular scries of detennination.s, which have settled the doctrine of personal pledges or 
securities, and are equally applicable to mortgages of real property. The mortgagor 
continues owner of the land, the mortgagee of the money lent upon it; but this owner- 
ship is mutually transferred, and the mortgagor is barred Iroiii redemption, if, when 
called upon by the mortgagee, he docs not redeem witliiu a time limited by the court ; 
or he may when out of possession be barred by length of time, by analogy to the statute 
of limitations. 3 Com. 439. — 16. The form of a trust, or second use, gives tlic courts 
of equity an exclusive jurisdiction as to the subject-matter of all scttleiucuts and ilevisc'; 
ill that form, and of all the long terms created in the present complicated modi* of 
conveyancing. This is a very ample source of jurisdiction ; but the trust is governed 
by very nearly the same rules ns would govern the estate in a court of law, if no trustee 
was interposed; and, by a regular positive system established in the courts of equity, the 
doctrine of trusts is now reduced to as great a certainty as that of legal estates in the 
courts of the common law. 3 Com. 439, 440. — 17. These are the principal gruiiud)i 
of the jurisdiction at present exercised in our courts of eipiitv ; which dilfer \>c see 
very considerably from the notions entertained by strangers, and even by those courts 
themselves before they arrived to maturity; as appears from the principles laid down; 
and the jealousies entertained of tlicir abuse, by our early juridical writers before cited, 
and which have been implicitly received and haiuled (lowii by subsequent compilers, 
without attending to those gradual accessions and derelictions, by which in the course 
of a century this mighty river hath imperceptibly shifted its channel. Lainbard in 
particular, in the reign of Queen Elizabeth, lays it down, that “ equity .should not be 
aqipcalcd unto, but only in rare and extraordinary matters; and that a good chan- 
cellor will not arrogate authority in every complaint that shall he brought heibre 
him, upon whatsoever suggestion ; and thereby both overthrow the authority of the 
courts of common law, and bring upon men such a confusion and uncertainty, as 
hardly an^ man should know how or how long to hold his own assured to him.’* 
And certainly if a court of equity were still at sea, and floated upon the occasional 
opinion which the judge who happened to preside might entertain of conscience in 
every particular case, tlic inconvenience that would arise from this uncertainty, would 
be a worse evil than any hardship that could follow from rules too strict and inllcxiblc. 
Its powers would have become too arbitrary to have been endured in a country like 
this, which boasts of being governed in all respects by law and not by will. But since 
the time when Lambard wrote, a set of great and eminent lawyers, who have succes- 
sively held the great seal, have by degrees erected the system of relief administered by 
a court of equity into a regular science, which cannot be attained without study and 
experience, any more than the science of law ; but from wliich, when understood, it 
may be known what remedy a suitor ls entitled to expect, and by what mode of suit, 
ns readily and with as much precision in a court of equity as in a court of law. 3 Com. 
440, 441. — 18. It were much to be wished, for the sake of certainty, peace, and 
justice, that each court would as far as possible follow the other, in the best and most 
effectual rules for attaining those desirable ends, ft is a maxim, that equity follows 
the law ; and in former days the law has not scrupled to follow even that equity which 
was laid down by the clerical chancellors. Every one who is conversant in our antient 
books knows that many valuable improvements in the state of our tenures (especially 
in leaseholds and copyholds), and the forms of administering justice, have arisen from 
this single reason, that the same thing was constantly eflccted by means of a subpoena 
in the chancery. And sure there cannot be a greater solecism, than that in two sove- 
reign independent courts established in the same country, exercising concurrent juris- 
diction, and over the same subject-matter, there should exist in a single instance two 
different rules ofpropertv, clashing with or contradicting each other. 
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fundamental court. Hob. C3. 2 Rol. 109. R. that it is not good 
by prescription for York, or other small corporation. 2 Rol. 2(j6* 
1 . 20 . 

But London may claim it by prescription. R. 2 Rol. 266. 1. IS. 

So the king cannot by commission appoint any one to determine 
matter of equity ; for it ought to be determined in ch.incery, and such 
commission would be illegal and void. R. 12 Co. 11 4. 

So, if the king constitutes a chancellor of a duchy, or other precinct, 
that does not give him authority to hold a court of equity. 2 Lev. 24. 

(A 4.) Where held. 

The court of chancery was usually held in curia rrgis ; and there' 
fore the process there is returnable coram rege in mncellarid sud. 
Mad. 131. 2 Inst. SIG. 

[(A 5.) Usage and practice of. (t)] 

(B) j®6Kcer0 of tje c&ancerg. 

(B 1.) Lord chancellor. 

The principal officer olThe chancery is the lord chancellor, (/i) 
Tevvp. Fdhelhcrti dkitur refer endarius ; ego rejh imdariua subscripsi. 

Self!. Off. Ch. s. 1. 

The chancellor is created by the delivery of the seal, and taking Ids 
oath. 4 Inst. 87. (/) 

Sometimes by letters patent. 4 Inst. 87. 

This office may be granted for life, or durante bene placito. Mad. 4.*1. 
Not for life. 4 Inst. 87. 

But not in succession, 4 Inst. 78. 

Caficellarii dignitas cst ui secufidus a rege in regno haheatur. Seld . 
Off. Ch. s. 3- i)ict. in vit»a Tlio. Bcckct. 4 Inst. 78. 

By the St. 31 H. 8.10. the cliancellor, or keeper liatli precedence 
of all nobility, except the royal blood, (w) 

The cliancellor is superior to all the iudges of the kingdom. 1 Ch. 
B. Arg. 13. 

Canccllarius dicitiir a canecUando^ because upon a scire facias he 
cancels the patents of the king. 4 Inst. 88. 

The chancellor and custos sigilli antioiitly were one oflicci*. 

Sigillum regiiim ad ejm j)ertiuft aistodiavu Diet, in vita Tho. 
Becket. Seld. Off. Ch. s. 3. 4 Inst. 78. 

And though the^ liave been sometimes divided since the time of 
II. 2. Seld. Off. Ch. s. 4. 1 llol. 385. 1. 25., &c. 


(i) 1 . The uniform practice of the court of chancery is, without positive order, 
obligatory as the law of the land. 2 Mcr. 1. — 2. And when of long duration, sup- 
ported by decisions, will o])criite to reverse an order. 1 V. & B. 537 , 328 . 

(1*) Who sits alone, and is styled the lord high chancellor of Great Britain. 

(/) Lamb. Archeion, 65 . 1 Kol. Abr. 385 . 

(wi) That is, the temporal lords. He is Infciior in rank to the archbishop of Can- 
terbury. 

(fO And may be lord chief justice (of K. B. e« gr.) at the same time ; as lord Hard- 
wickc was, from 20lh February to 7lh June. 

Yet 
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Yet by tlic st. 28 IT- 3. it was enacted, si rex ahstnlcrit sigiVmn a 
canceUariOy quicquid fuit interim sigillatum irritim habcatur. Seld* 
Off: Ch. s. 4‘. 

By the st. 5 El. 18- the lord keeper ever had, and shall have, like 
place, authority, jurisdiction, and advantages, as the lord chancellor. 
8cnib. by most of the judges. .3 Inst. 113, 114*. 

By the st. 1 W, & M. 21. commissioners of the great seal (o) shall 
exercise like authority, jurisdiction, and use tlic like customs, privileges, 
and advantages, as the lord chancellor and keeper {p ) ; and liave pre- 
cedence after peers, and the sj)caker of the house of commons, or, if a 
peer, according to peerage. (</) 

And now there cannot be a lord chancellor and lord keeper at the 
same time; for by the st. 5 El. 18. they are declared to be the same 
office. 4? Inst. 88. 

The chancellor, or keeper, is made by the delivery of the great seal 
to him by the king, and taking his oath. 4* Inst. 87.(7*) 

The lord chancellor, or keeper, cannot make a deputy, 4* Inst. 88 {$) ; 
but this was allowed, when the office was granted for life. Madr4‘l‘. 

By 


{(i) It sometimes happens that, upon a* vacancy of the cliancellorsliip, commissioners 
arc iippoiiited l)y the crown to execute the duties of that office. I’liey are usually three 
ill number, and are selected from the judges in the courts of common law. The custody 
of the great seal is committed to the care of the commissioner who takes precedence of 
the rest. Newl. 2 . 

{p) And by s. ,7. though to a decree, and to scaling with the great seal instrument* 
which recpiirc tlie whole broad seal, two commissioners must be present ; yet one may 
licar motions, and give orders touching interlocutory proceedings in a cause. 

( 7 ) 1 . The same statute provides, that any one commissioner (in the absence of the 
others) may hear motions and give orders and directions touching the interlocutory 
proceedings in any cause, so as such one commissioner, in the absence of the others, 
siiall not make any decrees, or put the great seal to any thing whereunto tlie whole 
broad seal ought to be affixed, unless there be two commissioners. — 2 . In order that 
the business of the court may not be interrupted by the absence of the lord chancellor, 
from illness or other cause, there is a commission addressed to the then puisne judges, and 
the then masters, authorizing any three of thcin,ufwhom a jiulgcisto be one, to transact 
the business of the court. Newl. .7. — 7. When the business of the court is dispatched, 
under the authority of this commission, it is done bv one judge and two masters, who 
sit with the judge, join in making the orders, and constitute a necessary part of the 
court. Ibid. — 4. I3csides this provision in case of absence, the lord chancellor is en- 
titled to call to his assistance on the bench any of the judges, as he shall think proper. 
Ibid. 

(r) 1 , After which an entry is made upon the close-roll of the court of chancery, at 
what time, and in whose presence the great seal was delivered to him. Newl. 2 . — 2 . He 
is removable at the king’s pleasure, and the re-dclivery or the resumption of the great 
seal determines the office of chancellor. Ibid. 

(jt) 1 . The 53 G. 3. c. 24. after rccilinQ that the number of appeals and writs of error 
in parliament, has of late years greatly increased, and that it has become necessary, 
that a larger proportion of time should be allotted tfur hearing and determining such 
appeals, &c. than has usually been employed for that purpose ; enacts that it shall be 
lawful for the king to nominate and appoint from time to tmie, by letters patent under 
the great seal of the united kingdom, a fit person being a burrislcr at law of fifteen 
years standing at the least, to be an additional judge assistant to the lord high chancellor, 
lord keeper, or lords commissioners for the custody of the great seal of the united king- 
dom, in the discharge of the judicial functions of their respective offices, to be called 
i>ici!^cliancellor oj Kngland, to hold such office during good bcliaviour. — 2 . And by s. 2 , 
such vice-chancellor shall have power to hear and determine all causes, matters, and 
things which shall be at any time depending in the court of chancery of England, either 
as a court of law, or as a court of equity, or incident to any ministerial offices of the 
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By the 8t. Art. super Chait. 28 Ed. 1. &. the lord chancellor and . the 
justices of the king’s bench shall follow the king, so that he may have 
at all times near him some sages of the law, able to order all matters 
which shall come to the court. 

Canccllarii dignitas est ut omnibus regis adsit conciliis^ etiam non 
vocains. Seld. Ofl’. Kane. s. 3. (/) 

So the chancellor may hear causes in B. R. or C. B. 2 Inst. .552, 3- 

When the king’s charters, and picas in the king’s courts increased, 
and the power of the chief jnsticicr declined, the oflicc of chancellor rose 
to great eminence. Mad. 42, 3. 

(B 2.) His oath. 

Tlie chancellor was sworn that he should not sell, deny, or delay a 
remedial Avrit, or right. 1 Rol. 384. 1. 35. 

tiaid court, or of the lord chancellor, &c. for the time being, by the pperiiil authority 
of any act of parliament, as the said lord chancellor, &c. shall from time to tinje 
direct ; and all decrees, orders, and acts of such vice-chancellor so made or done, shall 
l)c deemed to he the decrees of the said court of chancery, and to be executed accord- 
S:i”ly ; subject, nevertheless, to he reversed, discharged, or altered by the lord chancellor, 
lord keeper, or lords coinmissioners aforesaid ; and no such decree or order shall bo 
enrolled, until the same shall be signed by the lord chancellor, Arc. for the time being; 
provided that such vicC'clumcellor shall have no power to discharge, reverse, or alter 
any decree, order, .act, &c. made or done by atiy lord chancellor, itc. unless authorized 
l)y the lord chancellor, c^'c. for the time being so to iU>; nor to discharge, &e. any de- 
cree, &c. of the master of the rolls. — 3. It has been adjudged, that he may supersede 
a comniis-^ion of bankruptcy. 2 Rose, 162. 235. n. — 4.' That he may certify the pro- 
priety of a procedendo upon a supersedeas on his certificate. 1 Buck, 3. — 5. Anti 
that the chancellor will direct a procedendo upon a commission superseded by vice- 
clianccllor’s order, confirmed by chancellor. 1 Buck, 45. — 6. By s. 3. of said statute, 
such vice-chancellor shall sit for the lord chaneellor, lord keeper, or lords commis- 
•ioners aforesaid, whenever they shall respectively require him so to do; and shall also, 
at such other times as the lord chancellor, &c. shall direct, sit in n separate court, 
whether the lord chancellor, &c. or the master of the rolls, shall he sitting or not ; for 
which purpose the said lord chancellor, &c. shall make such order as to them respec- 
tively shall appear to be proper. — 7. And by s. 4. such vice-chancellor shall have rank 
and precedence next to the muster of the rolls. — 8. By s. 5. it shall be lawful for the 
king by such letters patent as aforesaid, or any other letters patent under the great seal 
of the united kingduiii, to direct that such vice-chancellor shall have a secretary, 
train-bearer, and uslier ; and that the secretaries and deputy registers, and other uificers 
appointed to attend the lord chancellor, &c. shall attend such vice-chancellor, &c. 
when sitting for the lord cliancellur, &c. and also when sitting in his separate court, as 
circumstances shall require, and bs the said lord chancellor, &c. shall direct. — 9. Pro- 
vided that it shall be lawful for the king to remove any such vice-chancellor from his 
office, upon an address of both houses of parliament. — 10. By s. 7. said vice-chancellor, 
previous to his executing any of the duties of his office, shall take the following oath, 
which the lord chancellor, &e. or the master of the rolls, shall administer : ” I ■■ ■■ 
do solemnly and sincerely promise and swear, that 1 will duly and faithfully, and to the 
best of niy skill and power, execute the office of vice-chancellor of England. So help 
me God.** — 1 1. And s. 8. to 13. provide salaries for the vice-chancellor and said other 
officers, out of the common and general cash belonging to the suitors of the court of 
chancery, Iving dead and unemployed in the bank of England. 

(0 1. That is, he is a privy councillor by his office. — 2. And, according to Lord 
Chancellor Ellesmere, is prolocutor of the house of lords by prescription. Office of lord 
chancellor, edit. 1651- 3 Com. 47. — 3. To him belonp the appointment of all justices 
of the peace throughout the kingdom. Ibid. — 4. Being formerly and usually an 
ecclesiastic (for none else were then capable of an office so conversant in writings), and 
presiding over the royal chapel, he became keeper of the king*s conscience; visitor, in 
right of the king, of all hospitals and colleges of the king*s foundation ; and patron of 
all the king*s livings under the value of 2Ql, per annum in the king’s books. Ibid.— 

5. He is the general guardian of all infants, idiots, and lunatics. Ibid. — 6. And has 
the general superintendence of ull charitable uses in the kingdom. Ibid. 


And 
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And the usual oath requires, that he shall well and truly serve the king 
And his people in the office of chancellor; that he shall do right to 
all people, poor and rich, after the laws and usages of the realm ; that 
he shall truly counsel the king, and his counsel laine (/. c, hide) and 
keep ; that lie shall not suffer the hurt or disherison of tlie king, or 
that the rights of the crown be decreased^ as far as he can lot it ; and 
if he cannot let it, shall make it expressly known to the king, with 
his advice and counsel : that lie shall do the king's profit in all he rea- 
sonably may. 4? Inst. 88. 3 Rush. 1102. 


(B 3.) And duty. 

And therefore, if a chancellor sell a writ remedial, it is a great/ 
abuse. 1 Rol. 384'. I. 30. 

A chancellor, upon the removal of a record before him by certiorariy 
when any one is found guilty of homicide by misadventure, or up defen^ 
dendo^ shall grant him a pardon, without a warrant from the king, or 
communication with him. 2 Inst. 316. 

Vide post, (C 1, 2.) (m) 

Vide 


(m) Offtcers to the Lord Chancellor, ~ 1. Pursr-bcarer. This officer is to pay con- 
stant altciidancti upon the lord cluinccllor; to receive all warrants and writs of privy 
^eul ; to write the proper reeepi thereon, and lay the same before the lord chancellor, 
his sifpiatnreto the reeepi; and also to take and execute all orders relative to the 
keefiinj;, opening, and fixing the great seal to all grants, patents, coinnnssions, writs, 
and inbtrunient.‘>, whether by public or private seal. The duties of the olTicc arc exe- 
cuted by the purse-bearer in person ; u principal and deputy do not appear to have 
been apfiointed since the year 175(>. Newl. 41. — 2. Principal Secretary to the Lord 
Chanrelhr, It is the duty of this officer to attend the lord chancellor in turn with his 
lordship’s other stcrctarics, and whenever else he is required so to do* lie is to receive, 
examine, and write the answers to all petitions preferred to the lord chancellor, in causes 
and other matters not belonging to tne duties of the other secretaries ; and, after sub- 
mitting the same to his lordship for approbation and signature, to return the petitions. 
to those who have presented them. lie is to enter every petition, and the answer 
thereto, in a hook kept for that purpose; and to make out for his lordship and certain 
officers, including the registers, lists of such petitions as are to be heard. He is to 
attend the hearing of ail petitions preferred to the lord chancellor as visitor on behalf 
of tile crown, to take minutes of and to draw up the orders made thereon, and to enter 
such orders in the book before mentioned ; he is to prepare and issue letters missive 
to peers and privileged persons ; he is to prepare and issue warrants to the serjeant at 
arms, the messenger or pursuivant attending the court, and the warden of the Fleet 
prison ; he is to tax costs in error in the exchequer chamber ; he is to set down all 
causes to be heard before the lord chancellor, above tlie limited numbers which the 
senior deputy register and other officers are entitled to set down ; he is to make out 
and enter in the before-mentioned book, the appointments of the accountant general, 
the deputy registers, the derk of the reports, and the entering clerks ; and also to 
make out and enter in the same book the usual order on the appointment of a master 
in chancery, for transferring to him all causes and other matters which had been by 
former orders referred to his predecessor. He is to enter in the same book the certifi- 
cates from the lord chancellor to the clerk of the hanaper, authorizing payment to the 
messenger, or pursuivant attending the court, of certain charges on proclamations and. 
writs of election. Newl. 41, 42, 45.-5. The principal secretary’s office is open, and 
attendance is there given, on every day in the year (excepting Sundays, Good Friday,, 
and Christmas day), from nine in the morning till nine in the evening. New]. 45. — 
4. Lord CluinceUods Secretary of Decrees and Ln junctiowt, This officer is to receive 
and examine the dockets of decrees and dismissions which are to be enrolled, and to 
write the orders upon petitions relating thereto ; to receive and examine all orders 
for injunctions and the writs of injunction and dockets (which are copies of the 
writs); to procure his lordship’s signature to such dockets of decrees or dismissions, 

Bblr orders 
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(B. 4.) Master of the rolls. 

Ad canccllarium pertinct r9luli qid est dc caficcllaria cusiodia per sup^ 
positam j)crs(mam, Seld. Off*. Ch* s. 3. 

And his ofRco is as antient as the court itself, ^{x) 

In the 23 Ed. 1. a grant was made AJfe de Osgodby, by the chancellor 
ex parte regis, Dugd. Orig. Jiid. Chronica, scries 33. 

And such grant was, ita quod custodiam habeat codem inodo^ quo alii 
custodes habere consneverunt. 

It is said, that the master of the rolls by his commission (;y) cannot 
make (s) a decree, without the assi.stancc of two masters; 1 Ver.'274f; 
but this does not appear by the decretal order there recited, {a) 

(B5.) 


orJers upon petitions, writs of injunction and dockets, and to make an entry of the 
^alne in a book kept for that purpose; also, to receive and enter in the same book all 
caveats ajzainst signing and enrolling decrees or dismi^isions, and to give notice thereof 
to the parties concerned. Ncwl. 4.1. 

(.r ; 1 . It is ol)s(;rved in a work ascribed to Lord Hardwickc, that there is no one species 
of all the judicial acts performed on the coinnion law side of the court of chancery, of 
wliicli there arc not instances of their being also performed by the master of the rolls, 
— 'i. But this, says Mr. Maddock, has been a matter of much controversy, and it has 
Ijceii as positively said, and seems to be the better opinion, that his honour has no original 
jurisdiction respecting matters arising on the common Jaw side of the court of chan- 
I'cry. 1 Madd. UO. — ,i. It is laid clown in Sir Josejih Jckyl’s Treatise on the Office 
of the master of the rolls, that he has a judicial authority in iioo distinct capacities^ 
from the antient constitution of his office; o»c, ns master of the rolls sitting at the 
rolls, (and from his decrees in that capacity there lies an appeal to the chancellor in 
court) : where he 4ias the power of hearing and determining originally the same 
matters as the lord chancellor, excepting cases in lunacy and bankruptcy, vide infra ; 
the other, as locum iencus of the chancellor virtute ojjicii, without any special com- 
mission ; when he sits in court for (and his acts are ol ecpial force with those of) the 
chancellor : when he sits by virtue of a special commisbion, there are others joined 
with him, whose concurrence may be necessary. — 4. Ft)rincrly he could direct a case 
to a court of law only when sitting for the chancellor, ^ B. C.C. — 5. Nowhemay 
scnrl one from the rolls. 6 T. R. 307. — (>. But the case must not he stated as a trust. 
5Vcs. 578. — 7. Which rule applies generally to eases from equity. — 8. See 23 G. 2. 
c. 25. & 1 Geo. 4. c. 107. touching his revenue, — 9. And 17 0.3. c. 59. with its recitals, 
touching the estate within the liberty of the rolU. 

{y) lie is appointed by the crown, by patent, and holds his office for life. Newl, 3. 

{z) He may grant as many concurrent leases as he pleases during the last seven 
years of a former lease, and may at any time take a surrender, and renew for twenty- 
one years. 4 Burr. 197.5, iBik. 617. 

(a) 1. The 3 G. 2. c. 30. (for putting an end to the questions which had arisen touch- 
ing the authority of the master of the rolls), enacts, that all orders and decrees made 
by his honour (ej^cept such orders, &c. as by the course of the court of chancery ought 
only to be niacfc by the great seal), shall be considered as valid orders of said court ; 
subject to be discharged, reversed, or altered, and only to be enrolled when signed by 
the great seal. — 3. Sub 2 )(VHas returnable immediately arc within the exceptioti. 
Ord. Ch. 37. — 3. The master of the rolls is also the chief of , the twelve masters in 
cjliancery, and chief clerk in the petty bag office, and he is the keeper of all the records 
of the court of chancery, after the decrees and orders have been iiirolled ; and on 
that account he was anticntly styled Guardian des Rollcs. Ncwl. 4. — 4. Tlie master 
of the rolls ranks immediately after the chief justice of the king’s bench. Ibid. — 
5. Chkf Secretary to the Master of the Rolls, The duties of this officer are, to attend 
his honour in court, and on all other public occasions; to attend in the office in the 
rolls for the dispatch of business ; to peruse and present to his honour every petition 
preferred to him (eveept such as it is the duty of the under-secretary and secretary of 
causes to present), and to write thereon the answer or order given by his honour ; to 
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cMitcv in n book, kept for that purpose in the office, the name and time of admittance of 
every six clerk, sworn clerk of the sixtlcrks* office, and waiting clerk of the same office; 
also to enter therein the name of every articled clerk of the same office at the time of 
Ids entering into articles with any of the sworn clerks of that office, and the date of 
such articles ; and to give notice in writing of the application of every person to be 
entered an articled clerk, previous to his executing his articles of clerkship ; to enter 
in the same book the name and time of admittance of every clerk of the petty bag 
office, and of every examiner of the court of chancery, ami of every copying clerk in 
the examiner’s office ; to peruse and examine the credentials of articled clerks, and 
of attornics applying to be admitted solicitors of the court of chancery, previous to 
their examination and admission by his honour, anil to enter in a hook due notice of 
every such application. The attendance at this office, from the first seal before every 
term to the last seal after term, is from ten in the morning till two in the afternoon, 
and from six till eight in the evening. From the last seal after every term, to the first 
seal before the ensuing term (except as after mentioned), the attendance is from ten 
in the morning till two in the afternoon ; from the petition day following the last seal 
after Trinity term, to the petition day before Michaelmas term, the attendance is from 
ten in the morning till one in the afternoon. Newl. — 6 . The holidays are from 
Thursday before till Monday after Easter week; from Whit Sunday till the Monday 
week following, and from the iJ4ih of December till the 7tU of January; also, the 30th 
of January, 2iid of February, Ash Wednesday, Ascension Day, 2Dth of May, 4 th and ‘24th 
of June; 12th, icth, 2lst, and 24th of August; 14th, 21st, 22nd,and20th of September; 
istli, 25th, 26 th, and 28th of October; and every Saturday between the petition day 
billowing the last seal after Trinity term, and the petition day before Michaelmas term. 
Newl. 45. — 7. ["/uL'r Secretary at the Ralls. The duties of this officer are to peruse and 
present to the master of the rolls every petition for the admission of a plaintiffior dc- 
I'enilant to sue or defend in fomn\ jmnpvris^ and every ])ctition presented by a pauper 
alter admission as such, or by a person entitled to the privilege of the court; to write 
thereon the answer or order made by bis honour, and procure the same to be signed by 
liiin ; to enter the name of the cause in which such order is made, and the order, in a 
book kept for that purpose ; also to enter in a book the name of every cause in which 
any petition is presented, for which the chief secretary has a fee of five shillings, and 
the order made on such petition. He is likewise to perform the duties of the chief 
secretary during his absence, and to attend upon his honour’s person when required. 
Mewl. 46. — 8. The hours of attendance, and the holidays of this officer, arc the samo 
as those of the chief secretary. Newl. 46. — 9. Secretary of Causes at the Rolls, The 
duties of this officer are to set down causes forbearing bemre the master of the rolls, 
and to draw and sign a note to the register, certifying to him the name of cvciy cause 
so set down ; to peruse, present to his honour, and write the order upon all petitions of 
the following kind, viz. for setting down of causes, to have bills taken pro confesso, and 
for setting down of causes at the request of the defendant, and for restoring to the 
paper causes which having been struck out thereof ; also to write the order on petitions 
for rc-hcaring and for setting down of causes upon a master’s report upon an equity 
reserved, and for further directions ; and also on petitions for adjourning of causes. 
Newl. 46, 47. — 10 . The hours of attendance of this officer, and the holidays kept by 
him, are the same as those of the chief secretary. Newl, 47. — 1 1. Secretary of Decrees 
and hijtwctions at the Rolls, This officer is to present to tlie master of the rolls the 
docket of every decree or dismission, pronounced by his honour, to be signed by him 
in order for the enrolment thereof; to enter the name of the cause in which such decree 
or dismission is pronounced, the date of the decree or dismission, and the time of such 
signing the docket in a book kept by him for that purpose ; also to enter thereon the 
docket of every injunction granted by his honour, and present tlie same to his honour 
for signature ; to set down in the same book all caveats that shall be desired to be 
entered against his honour’s signing any decree or dismission, and to give notice thereof 
to the parties concerned, and to attend his honour when any of such business is to be 
transacted. Newl. 47, 48. — 1 2. His hours of attendance at the office, and the holidays 
kept by him, are the same as those of the chief secretary. Newl. 48. — 13- Keeper of 
the Records in the Rolls Chapel, or Clerk of the Chapel at the Rolls, The duty of this 
officer is to take care of the records in the chapel at the rolls; to make annual indexes 
or calendars of them, as they are brought to the chapel ; to attend and produce such 
indexes and records, to those who are desirous of making searches or of reading the 
records themselves ; to make copies and exemplifications of the same when required ; 
to attend tlie two houses of parliament, or their committees, and the courts of judi* 
catnre, with the records, when required; to attend the master of the rolls on cancel- 
lations of records, of recognizances, deeds, and letters patent. Newl. 48. — 14. The 
Jiours of attendance arc fruin ten in the morning till three in the afternoon, and from 
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(B 5.) Masters of* chancery. 

There arc twelve (5) masters (c) of chancery, assistant (d) to the 
cliaucellor, or keeper. Vide Practical Register in Chancery, 236. 

Cancellarw 


five till eight in the evening The holidays are, one week at Christmas, one week at 
Easter, and one week at Whitsuntide, besides Good Friday, and general thanksgiving 
and fust days. Ncwl. 49 . — 15. Besides the above officers, there are clerks to the 
deputy registers, clerk of the exceptions, and agent to the senior deputy register, agen^ 
to the master or clerk of the report office, clerks of the entries, agents or clerks to the 
clerks of the entries, copying clerks in the examinees office, deputy agent or under 
clerk of the six clerks, sixpenny writ office, chaff wax, deputy chaff wax, sealer, 
deputy sealer, usher of the court, deputy purse bearer, the serjeant at arms, messenger 
or pursuivant attending the court of chancery, gentlemen of the chamber attending 
the great seal, usher of the hall at Lincoln*s-inn, or at the lord chancellor’s, crier of 
the court, deputy of the warden of the Fleet, or the lord chancellor’s tipstaff attending 
the court, door keeper of the court, keeper of the court, gentlemen of the chamber 
attending the master of the rolls, usher of the hall at the rolls, porter at the rolls, 
tipstaff to the master of the rolls, secretary to the vicc-<!hanceIlor of England, train- 
bearer to the last-mentioned judge, and usher to him. Newl. 49. 

(b) Eleven, besides the master of the rolls, who is the chief of them. 

(c) 1. For better securing the monies and effects of the suitors of the court of chan- 
cery, the 12 (/. 1. c. 32. reciiei a certain order of the lords commissioners, dated 
36th May 1725, for the masters to deliver into the bank the money and effects under 
their care, and a certain other order of the lord chancellor, dated the 4th November 
following, directing the said order of the 26th May to be observed with the additions 
ill the said order of the 4th November contained; and enacts , — 2. That the said two 
orders shall be observed, unless in such points avS shall be varied in this act, or be here- 
after changed by the court of chancery. — s. And l)y s. 3. provides, that there shall bo 
one person appointed by the court of chancery to do all such things relating to the de- 
livery of the suitors money and effects into the bank, and taking them out, and the 
keeping the accounts with the bank, as by the said orders arc directed to be done by 
the masters and usher, which officer shall he called the Accountant General of the Court 
of Chancery, and shall hold such office during the pleasure of the court; and an account 
fihall be kept in his name with the bank of England, on behalf of the suitors, in such 
manner as is directed by the said orders with respect to the masters ; and the same rules 
as are prescribed by the said orders to the masters, usher, and bank, as to the delivering 
in and taking out of the monies and effects of the suitors and other matters therein 
contained, shall be observed by the suitors, the bank, and the accountant general, unless 
where the court shall otherwise determine. — 4. By s. 4. the accountant general shall 
stand in the place of the masters and usher ; and shall receive no other fee from the 
suitors than what is allowed to the masters by the said order of 26th May. — 5. And 
by 8. 5. all mortgages, tallies, orders, stocks, annuities, and other transferrable securities 
to be taken in the name of any officer of the court, shall be taken in the name of the 
accountant general; and in all such assignments, the particular trust shall be specified: 
and such other rules in respect to such transferrable securities shall be observed by the 
accountant general and others, as by the said orders are appointed to be observed by 
the masters, usher, and others. — 6. By s. 6. the court of chancery shall have power 
to vary the regulations in the said orders, as herein-before contained, and to make 
«uch further regulations about the premises as to the court shall seem meet. — 7. By 
8. 7. after the death or removal of any accountant general all mortgages, &c. vested 
in him in trust for the suitors, shall vest in the succeeding accountant general, subject 
to the same trusts, without any assignment or transfer ; and all monies and effects of 
the suitors, for which he shall have credit in his account with the bank, shall be carried 
to the account of the succeeding accountant |eneral. — 8. And by s. 8. the accountant 
general shall not meddle with the actual receipt of any of the suitors money or effects^ 
but shall only keep the account with the bank ; and, observing the rules hereby pre- 
scribed or hereafter to be prescribed by the court, he shall not be answerable for any 
money or effects which he shall not actually receive ; and the bank shall be answerable 
for the money and effects of the suitors received by them. — 9. It has been ruled, that 
money in the funds belonging to wards of the court cannot be transferred to the account- 
ant general to the credit of the cause, until the account is taken before the master. 
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1 B. C. C. 56. — 10. And that where jnoncv is directed by an act of parliament to be 
paid to the accountant general, he is bouii^ by the act to receive it, nor will the court 
make an order for that purpose. 1 Ves. j. 56. — 11. The 12 G. 1. c. 33, s. 20. further 
provides, that all the money deposited in the bank on account of the suitors of the 
court of chancery, by order of the court, shall be one common and general cash, and 
shall be promiscuously issued, as the court shall direct, for answering the demands of 
any of the suitors. — 12. Statutes have passed from time to time, charging this fund 
with various burthens. — 13. The 54 G. .3. c 14. further enacts, that in all cases in 
which by virtue of this act, or of any act of parliament, conveyance, assignment, transfer, 
obligation, or security, any interest in real or personal estate, &c, hath been or shall 
be vested in or made payable or secured to the accountant general of the court of 
chancery in respect of such his office, the same upon the death, removal, or resignation 
of such accountant general shall vest (subicct to the same trusts as the same were bo« 
fore respectively subject to) in the succeeding accountant general, by force of this act, 
and without any act to be done by the accountant general resigning, removed, or dy- 
ing, or any person claiming under him or them, and notwithstanding any such interest 
may have been expressed to have been vested, &c. in the accountant general, his heirs, 
executors, administratrors, and assigns, or any of them, and shall and may he proccedc(l 
upon in the name of such succeeding accountant general, A"C. — 14. And by s. 2. in all 
cases in which by virtue of any act of parliament, &r. any interests in any real or per- 
sonal estate have l)een heretofore vested in any former accountant general, as accountant 
general, and which notwithstanding may now remain vested in his heirs, executors, or 
administrators, the same shall by force of this act be vested in the present nccoiiutunt 
general and shall and may be proceeded upon in the name of the present accountant 
general, or the accountant general hereafter for the time being, &c. — 1 5. And by s. 3. 
all acts done or to be done by the present or any future accountant general under any 
order pr decree of tlie court of cliancery, touching any real or personal estate, tho 
interest wherein is by this act vested in the present accountant general, and in succeed- 
ing accountants general, shall by force of this act be deemed valid ; and also all acta 
heretofore done by any accountant general for the time being in obedience to any 
such order or decree, touching any real or personal estate, the interest wherein might 
have remained at the time such acts were done in any former accountant general who 
had resigned or been removed, or in the heirs, executors, or adudnistrators of any 
then deceased accountant general, shall by force of this act be deemed to be valid. 
— 1 6. The governor and company of the bank of England have the general custody of 
the effects of the suitors of the court of chancery, as the bankers of the court, subject 
to the orders of the court. These effects consist of cash, stocks, cxchcuucr bills, India 
bonds, shares in public companies, and specific articles deposited : all these effects aro 
placed in the bank in the name of the accountant general. Newl. 15. — 17. The ac- 
countant general does not receive any of the money or effects of the suitors of tho 
court; but they are placed in the bank of England in his name, and he keeps an 
account with the bank according to the several causes and accounts to which such 
money and effects severally belong. The dividends and interest of the several stocks, 
India bonds, and other securities, are received by the bank as they become due, under 
a power of attorney from the accountant general, and placed to the credit of the causes 
and accounts to which they respectively belong : the bank send quarterly to the ac- 
countant general’s office a book called the dividend book, signed by an officer of the 
bank, which book, containing the amount of the securities and interest money belonging 
to each cause and account, is countersigned by the accountant general, and sent into 
the report office. For each sum of money to be received by the bank, the accountant 
general signs a certificate, mentioning the order, report, or act of parliament under the 
authority of which the person named in the certificate is to pay the sum therein speci- 
fied, ana directing it to be placed to his account as accountant general, to the credit 
of the particular cause or account mentioned. When the party paying in the money, 
or his solicitor, brin^ into the accountant general’s office a certificate from the bank 
of such payment having been made, the accountant general signs another certificate of 
such payment, and annexes it to the bank certificate, for the purpose of being entered 
in the report office. Newl. 16, 17. — 18. For each sura of stock directed by any order 
of the court to be transferred into the name of the accountant general, application is 
made to the first clerk in the office for a ticket or notification specifying tne amount 
of the stock to be transferred, and the cause or account to which it is to be placed when 
such transfer is made ; the accountant general accepts the stock, and signs a cc^ficate 
to the bank of his having made such acceptance; of this transfer of stock there is a cer- 
tificate sent from the bank, or such other office where the stock may be, to theaccoun- 
taiit gcneral’i office ; and tlie accountant general signs another certificate of such 
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transfer, and of his acceptance of the stock, and annexes it to the certificate from the 
bank, or such other office where the stock may be, for the purpose of being entered ii» 
the report office. New). 19. For each parcel of exchequer bills, or India bonds,, 
and for each package containing specific articles directed by any order of the court to 
be deposited in tiie bank in the name of the accountant general, he signs a direction 
for the person named in such order, to make such deposit in the bank in his name, and 
to what cause or account it is to be placed. M^hcn the party or bis solicitor brings into 
tile accountant gencraPs office a certificate from the bank that such deposit has been 
inadc, the accountant general signs another certificate, that such deposit has been made 
into the bank, and annexes it to the bank certificate for the purpose of being entered in 
the report office. Newl. 17, 18. — 20. For each sum of money directed to be paid out 
under any order, the accountant general draws on the bank by a note under his hand, 
entitled in the particular cause or account out of which the money is to be paid ; this 
note is entered at the report office, and marked and countersigned by one of the deputy 
registers of the court ; if the money for which such note is drawn is not for interest or 
maintenance, the accountant general signs a certificate of such note, which certificate 
is filed in the report office. Newl. 18 . — 21. For each sum of money directed to be 
laid out in the purchase of stock, exchequer bills, or India bonds, the accountant ge- 
neral draws on the bank in the particular cause or account by a note under his hand 
fur the amount of such sum. This note is also entered in the report office, and marked 
and countersigned by one of the deputy registers of the court. If the money for which 
such note is drawn is principal money, the accountant general signs a certificate of such 
note, which certificate is filed in the report office. If tlic purchase for which this note 
is drawn should be stock, the accountant general accepts such stock by signing his name 
in the transfer buuk at the bank, or at any other office where such stock may be ; and 
then signs a certificate to the bank of his acceptance of such stock, in such particular 
^aiise or account, 'i'hc bank also sends to the accountant gencrars office a certificate 
that the transfer of such stock has been made; and the accountant general sighs another 
certificate of the particulars of such purchase, transfer, and acceptance of stock, and 
annexes it to the bank certificate, for the purpose of being cnterca in the report office. 
If the purchase for which the note is drawn should bo exchequer bills, or India bonds, 
the bank send to the accountant general’s office a certificate of such exchequer bills, or 
India bonds, having been purchased and deposited in the particular cause or account men- 
tioned in the note, ami the accountant general signs another certificate of the particu- 
lars of such purchase and deposit, and annexes it to the bank certificate for the purpose 
of being filed in the report office. Newl. 18 , 19 . — S2, When any sum of stock is by 
any order directed to be transferred, or when any sum of stock, or any exchequer bills, 
or India, bonds are liy any order directed to be sold ; or when any exchequer bills, India 
bonds, or specific articles in packages arc by any order directed to be delivered out, 
the party or his solicitor brings to the accountant general’s office a certificate, from one 
of the deputy registers of the court, of what stock is to be transferred, and to whom ; 
and of the stock, bills, or bonds to be sold, and to what amount ; of the bills, bonds, or 
specific things in packages to be delivered out, and to whom, and from what cause or 
account. In transfers of stock the accountant general signs, and sends to the bank a 
certificate of his having made such transfer, and of tlie cause or account from which 
the same is made, and then signs another certificate of such transfer to be filed in the 
r^ort office. In sales of stock the accountant general signs a certificate to the bank 
of the stock sold, and the money raised in the particular cause or account. On sales of 
exchequer bills, or India bonds, the deputy register’s certificate is countersigned by the 
accountant general, who, after having received from the bank a certificate of the par- 
ticular bills or bonds sold, the amount of the money raised, and the cause or account 
ill which the sale is made, signs another certificate of the particulars of such sale, and 
annexes it to the bank certificate, to be filed in the report office. When exchequer 
bills, and such other things as before mentioned, arc delivered out, the deputy register’s 
certificate is countersigned by the accountant general, and sent to the bank ; and the 
bank having sent to the accountant general a certificate of the particulars of such bills 
and other things delivered out, and to whom, and from what cause or account, the 
accountant general signs another certificate of such delivery, and annexes it to the bank 
certificate to be filed in the report office. Newl. 19 , 20 , 21 . ■— 23 . When any exchequer 
bills are to be paid offior exchanged, ^thc party or his solicitor leaves the order at the 
accountant general’s office, and requests that the principal and interest due on the bills 
may be received, or that the exchequer bills may be exchanged ; then the accountant 
general signs a direction to the bank for the principal money and interest due on such 
bills, to be received and paid into the bank in his name, or that the exchequer bills 
received in exchange may be deposited there in his nume, and placed to the cause or 
account to which such bills, or the money raised upon them, belong: the bank then 

send 
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«end a certificate to the accountant general’s office, that his directions have been com» 
plied with; and then the accountant general signs another certificate that the bills have 
been exchanged, or that the principal and interest have been received upon them, and 
annexes it to the bank certificate for the purpose of being filed in the re|)ort office; 
NewL 21. — 24. When any sum of cash or stock is directed by any order to be carried 
over from one cause or account to another, the accountant general signs a certificate to 
the bank, directing such sum of cash or stock in a particular cause or account to be 
carried over to some other cause or account, mentioning the order under the authority 
of which such carrying over is directed ; the bank then send a certificate to the ac- 
countant general’s office of such carrying over having been made; the accountant 
general then signs another certificate of such carrying over, which is annexed to the 
bank certificate, for the purpose of being filed in the report office. Some of the before- 
mentioned operations toKC place on almost every day when the office is open. Newl. 
31, 22. — 25. By the st. 56 Geo. 5. c. 52. the person having, or taking the burthen of 
any will or testamentary instrument, or the administration ol any personal estate, in the 
case of infancy, or absence beyond the seas, of any person entitled to any legacy, or to 
the residue of any personal estate, or any part thereof, charged with the legacy duty, 
is enabled to pay such legacy or residue, after deducting the duty charged th(;rcon, into 
the bank in the name of the accountant general, to the account of Mic person for whose 
benefit the same is payable; aud such money, when so paid in, is directed to be laid 
out by the accountant general, without any formal request for that purpose, in the 
purchase of bank 5 per cent, consolidated annuities. Newl. 22. — 26. Tlie accountant 
general also makes out certain certificates, being statements, of the amount of cash and 
other effects standing in the particular causes or accounts to which sncli certificates 
severally relate. They arc made out, whenever they arc applied for, by the clerk in 
court, or solicitor in the cause or matter, and arc all signed by the accountant general. 
A very considerable number of such certificates arc usually required in the course of a 
year. Newl. 23 . — 27. The accountant general attends two or three days, and often 
four or five days in a week, at the bank of England, and other places, for the purpose of 
making sales, transfers, and acceptances of stock, according to the orders of tlie court. 
He also attends in his turn as a muster in ordinary at the public office, for the purpose 
of discharging the same duties as the other masters in ordinary discharge when they 
attend there. The hours of attendance at the accountant general’s office arc from nine 
in the morning till two in the afternoon, and from four in the afternoon till seven in 
the evening. Newl. 25 . — 28. The holidays are King Charles’s Martyrdom, Candlemas- 
day, Lady-day, Ascension-day, King Charles’s Restoration, Midsummer-day, Powder 
Plot, Lord Mayor’s day, the birth-days of the King, Queen, and Prince of Wales; at 
Christmas, from Christmas eve to the 7th of January; at Easter, from the day before 
Good Friday to the Monday aflcr Easter week; and at Whitsuntide, the whole of the 
Whitsun-wcek. In what is called the long vacation the office is shut by an order of the 
court, usually from the latter end of August, or the beginning of September, to the 
first general seal before Michaelmas term following, in order to adjust the accounts 
of the suitors with the books kept at the bank, and at the report office. The accountant 
general has several clerks under him to assist him in the performance of his various 
duties. Newl. 25, 24. 

(d) 1. The court of chancery, upon the division of courts, having retained the right of 
affixing the great seal to patents, writs, and commissions, and of issuing origiral pro- 
cess ; masters were appointed in that court, whose business it was to make out the forms 
of the writs, and when made, the same were entered in a book called the Register ; and 
such writs were precedents in future for the like cases ; and exceptions used to be taken 
to writs in the courts to which the same were directed, for not corresponding with 
the register. Harr. 5. — 2. After the masters in chancery had settled the proper foTm 
of writs and commissions, and those things began to be of course, the same in process 
of time came to be settled by the cursitors, who in their original institution were clerks 
to the masters, though now they form a distinct office. Ibid.— 5. The writs agreed upon 
by the master clerks were called “ Magistralia,” in contradistinction to those which 
were framed by the cursitors, or clerks to the masters, aud were called ** Brevia formata 
dc cursu.” liarr. 6. 

1, It 
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sit (<?) querelas, 4'C* oudire et examinare et dehitum remediuni exfiibe^B 
per brevia regts. Flcta, 1. 2. c. 13. 2 Inst. 407. {/) 

And 

(e) 1. It is the duty of the masters to execute the orders of the court of chancery, 
upon references made to them by the court, acting either in exercise of its original 
Jurisdiction, or under the authority of any act of parliament, or by the lord chancellor 
or vice-chancellor, in lunacies or bankruptcies; and by reports in writing, to certify in 
what manner they have executed such orders. Newl. 6. — 2. Mr. Newland enumerates 
the following heads of reference as those which most frequently occur : To examine 
into any alleged impertinence or scandal in any bill or answer, and into the siifHciency 
of any answer or examination. — 3. To examine into the regularity of proceedings had 
in court, and into all alleged contempts of the court. — 4, To settle interrogatories for 
the examination of parties. — 5. To take the accounts of executors, administrators, 
trustees, and guardians, and between parties of every description. — 6. To inquire into 
and decide upon the claims of creditors and legatees, and next of kin. — 7. To appoint 
receivers of personal estates, and of the rents of real estates, fix their salaries, and ex- 
amine their accounts. — 8. To inquire as to repairs to be done, and into the propriety 
of felling timber, and granting leases. — D. To sell estates, and to approve of the in- 
vestment of trust money in the purchase of estates, and for this purpose to inquire into 
their value, to investigate the title to them, and settle the conveyances. — 10. To inouire 
for the heirs and next of kin of persons dying intestate. — 11. To appoint guardians 
of the persons and estates of infants, and to allow proper sums for their maintenance 
and education. — 12. To appoint committees of the persons and estates of lunatics, 
and to examine the accounts of such committees. — IJ. To tax the costs of pro- 
ceedings in any suit, or under the orders of the court. — 14. And aUo the hilts of 
costs of solicitors, delivered to their clients, and referred for taxation under the 2 Geo. 

c. 23, — 15. And also the bills of costs of solicitors for business done in bank- 
ruptcy, pursuant to the 5 Geo. 2. c. 50. — 16. To inquire whether infants are trus- 
tees or mortgagees within the 7 Ann. c. 19. — 17. To inquire under the 39 Geo. 5. 
c. 56. into the interest of parties in money, subject to be laid out in the purchase of 
lands. — 18. And in general, there is no question of law or equity, or disputed fart, 
which a master may not have occasion to decide, or respecting which he may not he 
called upon to report his opinion to the court. New!. 8. — 19. The masters have also 
the custody of such title-deeds and original instruments as the court thinks fit to place 
under their care, for the security and benefit of the p.irties interested therein. Ibid. — 
2a They likewise attend the lord chancellor and master of the rolls at the sitting 
of the court, according to an ascertained rotation, take their scats upon the bench, and 
remain there until they ore permitted to retire, which is usually soon after the sitting, 
that they may attend to tne business of their respective olfices. Ibid. — 21. Two 
master also attend the house of peers every day it sits, and are employed by that house 
in carrying their messages to the house of commons, except such as relate to the royal 
family, which are usually carried by the judges ; but such masters as arc members 
of the house of commons do not join in executing this duty. And on the trial of a 
peer, or of any person impeached by the commons, all the masters attend every day. 
Ibid, — 22. They likewise attend coronations and processions of state. Ibid. — 25. 
For the convenience of the suitors and others, one master attends every day at the 

S ublic office for the purpose of taking answers and affidavits, the acknowledgment of 
eeds, recognizances, and surrenders of offices intended to be enrolled, and other 
business of that kind, according to the 15 Car. 5, st. 1. Ncwl. 8,9. — 24. When a 
person is unable, from sickness or any other cause, to come to the public office, the 
master attends such person at any distance from London not exceeding twenty miles. 
Newl. 9. — 25. Each master executes the orders of reference made to himself inde- 
pendently of all the other masters. Ibid. — 26. The hours of attendance in the master’s 
oMce, arc from ten o’clock in the morning until three in the afternoon, and from six 
to eight in the evening (though the evening attendance is now seldom given). The 
hours of attendance in the public office arc particularly stated hereafter in that part 
which respects the clerk of this office. Ibid, — 27. The holidays kept at the master’s 
office consist of the four vacations, viz. from the last seal after each term to the first 
seal before the following term ; and, besides these vacations, the following particular 
holidays arc kept in the private offices, namely. King Charles’s Martyrdom, Candlemas- 
day, Lady-day, Ascension day, the Restoration of King Charles II., Midsummer-day, 
and the Gunpowder Plot. The holidays kept in the public office are specified in that 
|)art which respects the clerk of the public office. Newl. 9> lO. — 28. Though the va- 
cations 
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(B6.) 


cations are understood to consirit of the periods before stated, the masters attend in 
their oificcs for the accommodation of the suitors, as long after the Inst seal subsequent 
to each term, as they in their discretion may tliink necessary for completing or forward- 
ing the business in their respective offices ; and with that view they have attended gene- 
rally from eight to twelve days beyond the period stated. Ncwl. 10. — 29. The salaries 
of the masters consist of the following particulars : of loo/, a-ycar each, payable at the 
exchequer under a grant from the crown subject to the usual deductions, of robe money 
nmounting to about 6/. 8 j. lOd. each, payable by the clerk of the hnnaper, of two Hila- 
ries of 200/. and 400/. making together 600/. a-ycar for each, paid out of the dividends 
of public annuities purchased by the court of chancery under the authority of parlia- 
ment. These salaries were grunted by thestat. 5 Geo..?, c. 28. and 4G Geo. c. 128. 
They are also entitled to considerable fees for business done in their respective offices. 
•Ibid. 

(/) They are appointed by the lord chancellor, and hold their offices for life. 
Newl. 6. 

(g)i. Clerks to the Masters in Ordinary, — There arc attached to each office two clerks; 
one is the chief clerk, the other is the copying clerk. The duties of the principal 
clerks arc to keep a regibterof the warrants or summonses issued from the office, and 
of the names of the clerks in court, and solicitors who attend the return thereof, by 
which register the costs arc afterwards taxed ; to arrange and preserve tlic records, 
deeds, books, and other documents in the office, so that they may at all times be readily 
found and produced when wuntcil ; to attend the court with deeds, books, and papers ; 
to draw and transcribe all certificates to be signed by the master, and to draw and 
transcribe all reports to be afterwards settled and signed by the master, and to prepare 
the schedules to be annexed to the reports. They arc also employed in assisting the 
masters in making calculations. Newl. 1 1. — 2. Clerk of the Public Ojjice of the Masters 
in Ordinary, — It has been already stated that one master is in attendance during the 
whole year (certain holidays excepted), in order to administer oaths to answers and 
pleas, to take affidavits, to receive the acknowlcdgmetits of recognizances, deeds, and 
specifications of patents, and to transact other business of that kind. For the dispatch 
of this business, they have an office common to all the masters in rotation, called the 
public office, and a clerk attached to that office, called the clerk of the public office. 
This office was established by the stat. 13 Car. 2. st. 1. The duties of the clerk arc to 
write the jurats and attestations upon honour to answers and pleas, and the returns to 
comniissiotis, and to enter a memorandum of them in a book kept for that purpose in 
the office, and to preserve such records until the clerk in court, who is to file them, ap- 
plies and gives a receipt for them, to write the certificate of witnesses being sworn, who 
ure to be examined by the examiners, or before arbitrators ; to write the jurats on affi- 
davits, and the memoranda on affirmations ; to make out the rotas for the masters 
respecting all the difierent attendances in the public office, in gourt, at the rolls, and in 
the house of lords ; and to deliver these lists, not only to the asters, but to the deputy 
registers as their guide in filling up the references to the respective ma.sters ; to keep 
lists of all causes and petitions in the papers before the lord chancellor, master of 
the rolls, and vice-chancellor; and to enter the names of the consent causes and peti- 
tions in a book. Generally, he is the clerk in all matters transacted in the public office, 
and which regard the masters as a body. Newl. 1 1, 12. — 5. One master and the clerk 
of the public office attend there every day during the whole year, Sundays, the holidays, 
and the Saturdays after mentioned only excepted, viz. New Ycar*s-day, Epiphany, King 
Charles's martyrdom. Candlemas-day, Lady-day, Good Friday, the Saturday following, 
and Monday, Tuesday, and Wednesday in Easter week, Ascension-day, Monday, Tues- 
day, and Wednesday in Whitsun-week, King Charles's Restoration, Midsummer-day, 
Saint Matthew, the King’s Coronation, Michaclmas-day, King's Accession, Powder Plot, 
Christmas-day, and the two following days. The hours of attendance are as follow ; 

from 
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(B 6.) The register. 

The register (A) is an officer of note, who has many deputies who 
take notice of all orders and decrees made by the court. Vide Practical 
Register in Chancery, 251. 310. 

These 


from New Ycar’s-day to the day immediately preceding the first seal before Hilary 
Term, from eleven to one, except Saturdays, when the office is shut; on the day pns 
ceding such seal from ten till two, and from six until eight in the evening ; the two fol- 
lowing days from ten until two only, and from thence until Saturday after the last seal 
after Hilary Term, from ten until two, and six until eight, except the Saturday evenings 
before and after term; Passion week, from ten till two ; Easter week, from eleven until 
one ; from the first seal before Easter Term until the Saturday after Easter term, the 
same hours of attendance ns Hilary Term ; from the seal before Trinity term until the 
Saturday after the last seal after Trinity Term, the same hours of attendance as the 
preceding terms; from thence to the conclusion of the sittings in court, from ten till 
two only; from the conclusion of the sittings until the first; seal before Michaelmas 
Term, from eleven till one, except on Saturdays, when the office is shut ; before, during 
and after Michaelmas Term, the same attendance as before, during and after the other 
terms. The hours of attendance just mentioned are of course to be understooil w itii 

the exceptions to be collected from the list of holidays. Newl. 15, 14, 4. Masters 

Extraordinary in Chancery, To assist the masters in chancery in the ministerial part of 
their duty, officers (called masters extraordinary in chancery) are appointed by tlic 
lord chancellor. Their principal business consists in taking affidavits, and the acknow- 
ledgments of deeds in the country, and they are restrained from doing any thing within 
twenty miles of London ; and that it may appear whether they do or not, they are in 
the caption to express the name of the town and county where they shall take any affi- 
davits, &C. otherwise the same shall not be held authentic, nor admitted to be filed or 
enrolled. See Beame’s Ord. Chan. 212. Newl. 1 4. 

(A) 1. The office of the register of the court of chancery is executed by four sub or 
deputy registers, besides the master or clerk of the report office, sometimes called the 
filM of the reports, and the two clerks of the entries, Newl. 24.— 2 . The office of 
principal register is vacant, and the above-mentioned officers receive for their own use 
the fees for business done in the office. Ibid. — 5. The 45 Geo. 5. c. 75. allows ap- 
pointments and nominations, which, during any vacancy of the office of register anil 
keeper of the registry and registers, in the court of chancery of Great Britain, shall he 
made by the lord chancellor under his hand and seal, of any person to be a sub*rc*^istcr, 
or deputy remstcr, or filer or keeper of the reports and certificates and books of entries 
of orders and decrees, or to be an entering clerk for entering orders made in said court, 
or to hold any office or place, the appointment, &c. to which might have been made by 
the person holding the office of register, &c. in case such office had not been vacant. 

^ (t) 1. The four deputies attend the court when sitting, take mi mites of the direc- 
tions given ; arrange those minutes, and draw up the decrees, dismissions, and orders. 
The 3 [ make copies of decrees, dismissions, and orders, and sign them ; and make copies 
of minutes for parties requiring the same. They mark exhibits proved in court viva 
voce, and sign certificates of various kinds. By the stat. 12 Geo. 1. cap. 52. it is the 
duty of the deputy registers to countersign the accountant general’s drafts upon the 
bank of England ; and to draw and sign certificates to the accountant general, prepa- 
ratory to the transfer or delivery out of the stocks, securities, or other property standing 
in his name, or deposited in the bank in trust, in the several causes or accounts in the 
court, pursuant to the orders of the court for such purpose. For these duties no fees 
are taken or allowed to be taken by the deputy registers. The senior deputy register 
appears in practice to discharge certain special duties of the office himself. He files 
exceptions to the roaster s reports, enters pleas, demurrers, causes, appeals, rebearings 
further directions, equities reserved, and exceptions for hearing before the lord chan- 
cellor, and makes out a book of the same; he delivers notes for subpoenas to hear 
judgment; he makes out a paper of causes and other matters to be heard in court, and 
notices, causes, and other matters that are adjourned, and sees that they are put* into 
the paper the day they arc adjourned to; he makes copies of exceptions and petitions 
for rehearing, and of appeal when required; he receives deposits upon filing of excep- 
tions and bills of review, and also upon setting down petitions for rehearing and of 
appeal keeps au accouut thereof, and pays, the same pursuant to the orders of the 

court: 
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These orders lie ought to draw up, enter in his office, sign, and 
deliver to the parties. Vide Practical Register in Chancery, 254, &c. 

He ought to take the orders as the court pronounces them. Vide 
Practical Register in Chancery, 255. 

He ought to recite the first order (if there be such) in the subsequent 
one. Vide Practical Register in Chancery, 257. 

If the order be out of a general rule, he ought to recite the reasons 
for making it. Vide Practical Register in Chancery, 257. 

If the order be for a reference to arbitrators after the hearing, he 
ought to mention the opinion of the court, unless the court otherwise 
directs. Vide Practical Register in Chancery, 260. (Jc) 

(B 70 The six clerks. 

The six clerks are (/) the only attornies (7?0 to the court of chancery, 

and 


court ; lie also marks with the office stamp printed copies of briefs and letters patent, 
and tells out and telU in the same ; he sets down as a privilege eight causes in each 
term. The next senior deputy register attends at the rolls, and has the like duties ex- 
cepting as to filing exceptions, and receiving the deposits thereon, and making 
copies thereof, marking and telling out and telling in briefs, and excepting also 
that his privilege extends only to the setting down of six causes in each term. Newl. 

25, 2G. — 2. The hours of attendance at the office are generally from ten in the 
morning till two iu the afternoon, and from five till eight in the evening. But from the 
time of meeting, after the Christmas holidays, to the first day of Hilary Term, from the 
last seal after Hilary Term to the first day after Easter Term, from the last day of Easter 
Term to the first day of Trinity Term, and from tliQ first seal before Michaelmas Term 
to the first day of the same term, the hours arc from ten in the morning till three in the 
afternoon; and from the fourth seal after Trinity Term till the shutting of the accoun- 
tant generals office the hours are from ten in the morning till two in the afternoon, and 
from five till six in the evening. When an Increase of business renders it necessary, 
further attendance is given. Newl. 26, 27. — 5. The holidays are Martyrdom, Candle- 
inas-day. Lady-day, Ascension-day, Restoration, Midsumincr-day, King’s Birth-day, 
from Maundy Thursday till the Monday after Easter week, the Whitsun week, Ash 
Wednesday, Gunpowder Plot (hut, if the court sits on either of these two days, attend- 
ance is given from ten till one), Queen’s Birth-day, Prince of Wales’s Birth-day, Lord 
Mayor’s-day, Saint Thomas ; attendance on these days is given from ten till one ; 
twelve days at Christmas; the long vacation commencing when the accountant general’s 
office is shut, and ending at the first seal before Michaelmas Term. But 6on)e person 
is in attendance during the long vacation, excepting on the days above noted as holi- 
days, Newl. 27. 

(/t) 1. Register's Bag-bearer* The duty of the bag-bearer is to attend the court of 
chancery at all times, when the lord chancellor or vice-chancellor is sitting with the 
register’s book and cause napers, and to continue his attendance till the rising of the 
court; after which he maxes out from the register’s paper the several lists of causes 
and other matters appointed for hearing on the following day, and delivers the same in 
the evening preceding at the houses of the lord chancellor and vice-chancellor, at cer- 
tain public offices, and at the chambers of gentlemen of the bar. Newl. 27, 28. --- 
2. Register of Affidamis. The duties of this officer are to receive, register, and file all 
affidavits made in causes and other proceedings in the court of chancery, to be njri^* 
nally used in that court, and to make copies thereof. It is also his duty, when required, 
to attend with the original affidavits in the court of chancery, to grant certificates of 
affidavits being filed, and to search for affidavits. The office is executed by a deputy, 
who is whcdly paid by his principal. Newl. 29, 50. 

(/) 1. Six Clerks, These officers are appointed by the master of the rolls, and hold 
their offices on the equity side of the court. Their duties are to receive and file all 
bills, answers, replications, and other records in all causes on the eimity side of the 
court of chancery ; and if, w'bcn brought to them for that purpose, they wpear to be 
fairly engrossed with their proper stamps, and conformable to the rules and practice of 
the court, to enter memoranda of them in books from which they are to certify to the 
VoL. 11. C c court. 
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court, as otcaiion may require, the state of the proceedings In causes. They sign all 
copies of pleadings made by the sworn clerks and waiting clerks, after seeing that the 
onginals are regularly filed ; after each term th^ present to be set down the causes 
ready for hearing in the cnsiiins term, either before the lord chancellor or the master 
of the rolls. They attend in Westminster^hall in term time, to read the documents 
required to be read in causes. They examine and sign docqiiets of decrees and dismis- 
sions prepared for inrolment, and see that the records and orders be duly filed and 
entered, which they certify previously to the presentation of the doequets to the lord 
chancellor, the master of the rolls, or the vice-chancellor, for signature. They have 
the care of all records in their office which remain in their studies for the space of six 
terms, for the sworn clerks and waiting clerks to resort to without fee. They afterwards 
sort them and lay them up in their record room in bundles, making indexes and calen- 
dars, for the more ready recourse to thenr. The remaining business in their office, on 
the equity side of the court, is transacted by the sworn clerks and waiting clerks. In- 
stead of each six clerk employing a deputy under him (as was formerly the practice) to 
transact his business during the vacation, and to take care of the records in his j)arti- 
cular division, the six clerks now employ one clerk under them all for the care of the 
records in every division, whereby the disturbance of the records, which is stated to have 
ti^en place under the more ancient practice, appears to be prevented. One or more 
of the six clerks, as the business of tne office requires, attends in person during vaca- 
tions. In addition to the duties on the equity side of the court, the six clerks have 
other duties, with which the sworn clerks and waiting clerks have no concern. They 
are comptrollers of the hanaper, and inrol the warrants for grunts which pass the great 
seal. The six clerks also write and engross letters patent for sheriffs, with the writs 
incident thereto ; and they have the custody of the sheriffs* roll. An under clerk 
assists his principals in the preparation of sheriffs* patents, and in other parts of their 
duties. The six clerks are the nominal attornies in all causes depending in the petty 
bag; and it is their duty to enter in a book all rules in causes given by the clerks of the 
petty hag. Ncwl. 32, 33, 34. — 2. The usual hours of attendance arc from ten in the 
forenoon till two in the aflemoon, and later as occasion requires, and in term time from 
six to eight in the evening. The holidays arc the Epiphany, King Charles’s Martyrdom, 
the Purification, Lady-duy, unless the court sits, Ash. Wccinesday, Good Friday, Easter 
week, excepting Saturday, if it be a notice day, Ascension-day, the Restoration, Whit- 
sun week, excepting SaUirday, if it lie a notice day. King’s Birth-day, Midsummer-day, 
unless the court sits, or it be a notice day, Prince of Wales’s Birth-day, St. Bartholomew, 
London burnt 2d of September, Coronation, St. Michael, Accession, Powder Plot, Lord 
Muyor’s-day, Christ mas-day, and intervening days to 6th of January. Ncwl. 3 J. — 
.3. Sworn C/erh. These officers arc admitted to their office by the master of the rolls, 
and which they hold for their lives. Scc^Beaines’ Orders in Chan. 280. It is the duty of 
the sworn clerks to make out all writs, special and common, on the equity side of the 
court of chancery, and all processes (excepting subpoenas) in the causes wherein they 
arc respectively employed: all bills, pleas, demurrers, answers, replications, and other 
pleadings, are by them^ entered in their books, and presented to the six clerks to be filed ; 
and the required certificates, us to the state of proceedings in the several causes in 
which they arc respectively concerned, are prepared by them, and tendered to the six 
clerks for their signature. They make copies of all pleadings and proceedings filed 
with the six clerks, or returned into the office of the six clerks ; and for that purpose 
they have a right to have recourse to, and to have the custody of, all the records in the 
causes wherein they are employed as occasion requires. They enter all rules to pro- 
duce witnesses, and pass piinlication, and all appearances and consents, with the register, 
and sign all petitions for rehearing and of appeal, undertaking on behalf their respec- 
tive Clients to pay such costs (if any) as the court shall award, as to any proceedings 
had since the decree or order appealed from, or sought to be reheard. They are, when 
required, to attend the hearing of causes wherein they arc concerned ; and also to 
attend themastcis in chancery on the taxation of bills of costs, and otherwise as occa- 
sion may require. They must be well acquainted with the fees of all officers on the 
equity side of the court ; they draw and enrol all dockets of decrees and dismissions 
required to be enrolled ; and exemplify the pleadings and proceedings of the court 
when required. They attend the court of chancery and the masters, and also the courts 
of common law and assizes, with records when required, pursuant to orders of the court 
of chancery; they certify to the court matters of practice when required; they answer 
questions stated by solicitors or suitors relative to the practice of the court, and 
give advice on the conduct of suits. Ncwl. 55, 36. — 4. A general order of the 
court, niade June 18, 1668, regulates what proportion of the fees received by the sixty 
clerks of their clients shall be retained by them, and what proportion they shall be 

accountable 
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and the others (n) are under clerks to them. Ord. per Clarendon. 
Rules and Orders of Chancery 110. Vide Practice Register in 
Chancery, 60. (o) 

All the proceedings, upon bill and answer, to the decree, and some- 
times after the decree, belong to their office. Vide Practical Register 
in Chancery, 60. 

Copies of the bill, answer, depositions, or other record, which belong 
to the six clerks to make, ought to contain 15 lines in every shcec, 
written plainly and fully. Ord. per Cla. Rules and Orders of Chan- 
cery, 104*. Vide Practical Register in Chancery, 113. 

And no such copy shall be delivered out of the office, till signed by 
the six clerk, or his deputy. Ord. per Cla. Rules and Orders of 
Chancery, 104?. Vide Practical Register in Chancery, 64*. 113. 


accountable for to the six clerks. Upon the construction of this order it has been 
held that the six clerks are entitled to receive their proportion of the fees from the 
sworn clerk, though he may not have received them from his client, but only may have 
given credit for them. Ncwl. .70, .37. — 5. They are the nttomics on the equity hide of 
the court, and have a right to act as solicitors in it ; and by themselves or their agents 
arc to give constant attendance for the dispatch of the suitor’s business. It is in the 
option of a solicitor to employ any one of the sworn clerks he thinks proper. In order 
to qualify and entitle a person to act as a sworn clerk, it is necessary that he should 
have served a clerkship of five years to one of the sworn clerks, who takes a fee in con- 
sideration of the same, after the expiration of which clerkship such person is qualified 
to be sworn in before the master of the rolls. Newl. 57, — (>. For greater convenience, 
some alterations have been made in recent times as to the hours for transacting busi- 
ness. That part of the six clerks ofHcc wherein the sworn clerks transact their business, 
is now open during term time from ten in the morning till three in the afternoon, and 
from six till eight in the evening, holidays excepted. And from the last day of every 
term until the second seal after Hilary Terra, the seal after Easter Term, and the fourth 
seal after Trinity and Michaelmas Terms, this part of the office is open from ten in the 
morning till four in the afternoon, excepting on the days appropriated for services of 
notices, of motions and petitions, when it is opened from ten in the morning until three 
in the afternoon, and from six till eight in the evening; and from the second seal after 
Hilary Term to the last seal after the same term ; and from the first seal before each 
term to the first day of ecacli term, from ten in the morning till three in the afternoon ; 
and on the days for services of notices and petitions, from five in the afternoon till dusk. 
During all vacations it is- open from ten in the morning till two in the afternoon, holi- 
days excepted. In cases of emergency, attendance is given, although out of ofHcc 
hours, or on holidays. The holidays usually kept are as follow : King Charles’s Mar- 
tyrdom, the Purification, Lady-day, unless the court sits, or it be a notice day ; Ash 
Wednesday, unless the court sits, or it be a notice day ; Good Friday, Easter week, or 
until the notice day, if before the expiration of the week ; Ascension-day, Restoration, 
Whitsun week, or until the notice day, if it be before the expiration of the week ; 
King’s Birth- day, but if the court sits, or it be a notice day, it is kept in the afternoon 
only ; Midsummer-day, unless the court sits, or it be a notice day ; Prince of Wales’s 
Birth-day, Saint Bartholomew, September 2 London burnt, Coronation, Saint Michael, 
Accession, Powder Plot, Lord Mayor’s-day, in the afternoon only; December the 25th 
to January the 6th, both days inclusive. Newl. 37, 38, 39. — 7. Waiting Clerks. Tlio 
service, attendance, and fees of the waiting clerks are the same in all respects as those 
of the sworn clerks ; nor do they differ in any thing from the sworn clerks, excepting 
that a clerk who has served but three years to a sworn clerk, may be admitted into the 
office of a waiting clerk; and that a waiting clerk has no right to take any articled 
clerk under him; and that two waiting clerks arc allowed to one scat in the six clerks’ 
office, whereas the sworn clerks have each of them a separate seat. Newl. 30. 

(m) The appointment of a clerk in court is necessary only where the party is to 
appear, l Ves. j. 94'. 

(a) A six clerk cannot be changed at pleasure. 2 Vcs. s. 111. 

(o) See that formerly the six clerks were the only attornies of the court, 13 Vei. 
197. 
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Nor shall it be used in court, or before a master. Ord. per Cla. 
Rules and Orders of Chancery, 104. Vide Practical Register in 
Chancery, 113. 

All pleadings, commissions, and certificates which belong to them, 
shall be immediately delivered to the six clerk, who is the attorney 
in the cause, or to his deputy; nor shall they, before that, be opened 
by any under-clerk. Ord. per Cla. Rules and Orders of Chancery, 
107. 

No bill, pleading, commission, or decree, shall be carried by any 
under -clerk out of the office, to be engrossed, copied, or iiirolled (j?) : 
and after the engrossment, &c. the original shall be remitted to the 
six clerk, to whose custody it belongs. Ord. per Cla. Rules and 
Orders of Chancery, 107. (y) 

(13 8.) Warden of the fleet. 

The warden of the fleet is an officer of this court, and attends to 
receive all persons it shall commit to his custody. 

Vide Imprisonment, (D). 

(B 0.) Other officers. 

As to the examiners. Vide post, (P 1, &c.) 

As to the cursitors, and other officers. Vide 4* Inst. 82. (r) 

(/j) 1 . After the bill is drawn and engrossed, it is to bo carried to a clerk in court 
to be filed, who first enters it in his cause book, and then in the general hill book ; 
after which he marks it at the top with the day of the month, and year, and sub- 
scribes bis name at the bottom on the left side, and then delivers it to his six clerk 
to be filed, which the latter accordingly does,having entered it also in his book. Ncwl. a, 

— 2. Bills, thus brought into the six clerks office, must be entered and filed accord- 
ing to their several dates. Ord. (-’an. 70. 

(fj) 1 , A sworn, and a six clerk has a Hen on the duty recovered by him. 2 Ves. s. 25, 

— 2. Nor is he obliged to deliver up papers till he is satisfied his fees, though the 
client has paid them to the solicitor, and he to the other clerk, who absconds. 
3 Atk. 727. — 3 - This lien extends as well to collateral proceedings as to decree. 
2 Ves. s. 25. — 4. Though his claim can only be enforced by a direct application. 
2 (^’ox, 202. — 5. The hen cannot be defeated by a voluntary release fVoin his client. 
2 Ves. s. 25. — 6. Though it may by one, upon consideration. Ibid. — 7. It does not 
extend to a loan from the clerk to the solicitor. 2 Atk. 114. — 8. A bill lies by a 
sworn clerk against the solicitor for his fees. G Ves. 681. — 9. And the client will be 
restrained from paying any part of the bill of fees, &e. due to his solicitor, until the 
clerk in court employed by him in the cause has been fully paid his bill. Dick. 224. 
10. Under the order of 18 June 1668, regulating the office of the six clerks, they are 
entitled to receive their proportion of the fee from the sworn clerk, though he has 
given credit to the client. 3 Ves. j. 589. 

(r) i.SuipiPna Ojjice, It is the duty of the patentee of the subpeena office, by him- 
self or his sufficient deputy or deputies, to make out, write, and engross all writs of 
subpoena sued out of the court of chancery scaled with the great seal. These duties 
are performed by a deputy, who receives a salary from the patentee, and retains to his 
own use part of the fees which accrue. Ncwl. 40. — 2. The hours of attendance at 
this office are in term time from eleven in the morning till two in the afternoon, and 
from five till eight in the evening ; and in the vacation, from eleven in the morning till 
two in the afternoon. The holidays usually kept are, January 8, 18, 25,. and 30 ; Fe- 
bruary 2, Ash Wednesday, March 25, Easter Monday, Tuesday, and Wedne^ay; 
April 23, May 4, and 29 ; Whit Monday, Tuesday, and Wednesday ; June 4, and 24 ; 
July 25, August 1 2, 16, and 21 ; September 2, 22, and 29 ; October 25, and 26 ; No- 
vember 4, and 5 ; December 2 1, 25, 26, and 27. Newl. 40, 4 1, 

(C) cbe 
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(C) C()e iuct0Dictton of t{)e ctiancerg- 

(C 1.) Ordinary, according to the common law. 

In the chancery there are two courts ; the ordinary, where the chan- 
cellor or keeper proceeds according to the common law (a). 4 Inst. 79. 

Eq. Abr. 127. (/) 

The stile of this court coram domino rcgc in cancellaruu 4 Inst. 80. 

2 Inst. 552. 

Out of this court issue all original writs. 4 Inst. 80. Eq. Abr. 
128. {u) 

All commissions that pass the great seal. 4 Inst. 80. 

Deeds arc there inrollcd. 1 Ilol. 372. H. 

Statutes which impower the chancellor to hear and determine offences, 
attend this court. 4 Inst. 81, 2. 

This court holds plea upon attachment of j^rivilege, for the clerks 
and officers of the chancery. 4 Inst. 79, 80. 1 Rol. .371. 1. 30. 

In an audita querela^ or scire facias in the nature of an audita que- 
rela^ to avoid executions of the court of chancery. 4 Inst. 79. E(j. 
Abr. 128. 

In petitions, and monstransde droit. 4 Inst. 79. Eq. Abr. 128. (x) 
In a scire facias to annul patents. 4 Inst. 79. 88. 2 Vent. 344. 

In a scire facias upon a recognizance in this court. 4 Inst. 79. 
Eq.Abr. 128. (y). 

Upon a statute staple, or recognizance upon the statute 23 II. 8. 
4 Inst. 79. 1 Rol. 871. I. 30. 

In a scire facias upon letters of reprisal. 1 Ver. 54. 

In dowmients made in chancery. 4 Inst. 79. Eq. Abr. 128. 

In partitions. 4 Inst. 79. 


(.t) To understand the nature of this court, it ih observable, that in antient times the 
chancellor was likewise chaplain to the king, and it was a brunch of his department in 
the time of the justiciar to write the diplomata, that is, all charters and cominissions 
from the king ; so that when the power of the justiciar was broken, he obtained the 
ojicina hrevium vt chatianim; anil from thence all the extraordinary jurisdictions 
touching the granting of charters, as likewise all inquests of oflicc to entitle the crown 
were returned into this court; and the exchequer, in which these were antiently tran- 
sacted, became only an ordinary court of the revenue, to set leases to the king’s farms, 
and to get in the king’s debts ; and therefore the office in the exchequer became only 
an office of instruction of what lands belonged to the king in particular counties ; but 
to vest lands in the crown dc novo, and also to ^rant lands from the crown, unless they 
were merely farms that were granted for years, it was necessary to have an office under 
the great seal. 2 Rep. 16’. 4 Rep. 93. Plowd. 340. Gilb. Hist. £xch. 5 Rep. Hi. 

10 Rep. 115. Harr. 6. 

(J) Which jurisdiction has been said to be nearly obsolete. Woodes. Lcct. 125.’ 

(tt) 1. Whence it is called officinajuslitia. Lainbard’s Arch. 48. — 2. And for which 
(and for commissions) it is always, as well in vacation as in term-time, open to the sub- 
ject, who may there at any time demand and have, c.v dcbitojustilicc, any writ tliat bis oc- 
casions may call for. 5 Com. 48. — 3. These writs (relating to the business of the subject), 
and the returns to them were, according to the simplicity of antient times, originally kept 
in a hamper in hanwperio ; and the others (relating to such matters wherein the crown is 
immediately or mediately concerned) were preserved in a little sack or bag, in parva 
t>aga\ and thence hath arisen the distinction of the hanaper office and petty bag office, 
which both belong to the common Jaw court of chancery. 3 Com. 49. 

(x} 8 Rep. 404. 

(y) Whicli being entered into by order of the court of chancery arc suable here only 
1 Vern. 213, cl vide Latch. 3. Cro. Car. 1 13. 
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In traverses of office* 4 Inst. 79. Eq. Abr. 128. 

In debt, or trespass against the officers of the court. D. 20 H. 6 * 

32. b. 1 II0I.371. 1 . 30 . 

And in all personal actions for or against such officers, and ministers 
of the chancery. 4 Inst. 80. Eq. Abr. 128. 

But this court does not hold plea of land. D. 20 H. 6. 32. b. Eq. 
Abr. 128. 

And therefore, where a woman sued for a jointure in the chancery of 
Chester, a prohibition was granted. 1 Sid. 189. 

The chancellor is the sole judge in this court. 4 Inst. 80. (2;) 

The proceedings there arc in Latin (a), Eq. Abr. 128. (A) 

And are not iiirolled, but remain in Jilaciis^ filed in the office of the 
petty bag. 4 Inst. 80. 

If there be a demurrer in this court, it shall be determined by the 
chancellor. 4 Inst. 80. 

If issue be joined (c), the chancellor, &c. delivers the record with his 
own hand (d) to B. R. to be there tried (c) : but after ti’ial, it shall be re- 
manded, and judgment given in chancery. 4 Inst. 80 (/). Vide 1 Rol. 
372. 1. 35. Vide Lat. 3. Vide infra. 

And both courts arc but one for this purpose. 4 Inst. 80. 

After issue, a venire out of chancery, quorum quilibei habeat 4 libratas 
iei'rtEy will be well. AU 14. 

And the venire shall be awarded in chancery returnable in B. R. 
Al. 14. 

If the issue arises in a county palatine, Ireland, &c. the chancellor 
ought to deliver the record to B. R. and they write to the county pala- 
tine, Ireland, &c. to try, and return it to B. R. Lat. 3. R. per 3 J. 
Jon. 82. Vide 3 Bui. 305. 

But the chancellor cannot write to the county palatine, Ireland, &c. 
to try the issue. R. Lat. 3 . 

Nor can he transmit the record to be tried in C. B. Lat. 3. 

Yet, if the issue is to be tried by certificate, the chancellor may write 
to the bishop, &c. Lat. 3. Vide Jon. 83. 


( 2 ) Vide supra, (B 4.) n. 

(a) Whence it has sometimes been called the Latin side of the court. 

(d) 1. In English now, pursuant to 4 Geo. 2 . c. 26, — 2 . The process is under the 
great seal. Harr. 7. 

(c) In scire facias out of the petty bag to repeal a charter and issue joined, the re- 
cord is transmitted into the crown office of B. R., and there tried at bar 1 P. Wins. 207. 

(d) The delivery by an officer is sufficient. 2 Saund. 157. The Prince’s casein 8 Rep. 
Rex V. The Worden of the Fleet. Harr. 7. infra in the text. 

S There was no jury process in the antient aula regia, 

1. Quaere, whether the constant practice has not been otherwise. VideAl. 16, 17. 
Styl. 84. 94. Cro. Jac. l2. 2Rol.Ab.o49. 2 Saund. 23. 27. Harr. 7. in no tis,— 
2. And it is clear, that if there be a demurrer to part and issue upon the residue, the 
whole record shall be transmitted into B. R. and judgment be there given, 2 Sound. 
23, 24. 1 Mod. 29. 1 Sid. 438. 1 Lev. 283, 284. 2 K^b. 584. 587, 588. 600. 

1 Lill. 499. — 3. And the reason is, because there can be but one execution. Ibid.— 4. 
And if the record come thither entirely, they cannot send it back again ; though it was 
said that the court of cliancery might have given judgment upon the demurrer before 
the record was sent into the king’s bench. Ibid. Harr. ibid. — 5. Where, however, the 
trial of the issue is by certificate, or any other medium than a jury, judgment shall be 
given in chancery, i Jon. 80. Lat. 3. Harr. ibid, infra in the text. 
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After issue tried in B. R. or in a county palatine, &c. and thither re- 
turned, B. R. shall give judgment upon i^ and it shall not be remanded 
to the chancery. Lat. S. Eq. Abr. 128. Vide supra. 

So, though only the tenor of the record, in)on which the issue w'as, 
be removed into B. R. and a trial upon it. R. Al. 17. 

So if there be a demurrer for part, and issue for other part, in 
chancery, »the whole record shall be delivered to B. R. and judgment 
there upon the demurrer, as well as upon the issue. R. 2 Sand. 23. 
Eq. Abr. 128. R. in Clia. Eq. Abr. 129. 

If the record be delivered by the clerk of the petty bag, it will be 
well removed ; for that may be said to be propria maim of the chan- 
cellor which is done by his officer. R. Mich. 1700. Eq. Abr. 128, 9. 

Upon a judgment (g) in chancery, error lies in B. R. 4 Inst. 80. 
Dy. 315. 

But the lord keeper said, he would award an injunction upon such a 
writ of error. 1 Ver. 131. (A) 

But a mispleading in form there will not be prejudicial in any case, 
although it be in a matter where the court of chancery holds plea ac- 
cording to the common law. 1 Rol. 372. 1. 45. (r) 

(C 3.) Extraordinary jurisdiction. — Court of equity, (h) 

Vide post, S X. 

The court of equity is not a court of record. 4 Inst. 84. 37 H. 6. 
14 b. Yel. 227. 

The proceeding there is by English bill. 4 Inst. 84. (1) 

And it has (m) jurisdiction properly in three cases, vix. In mailers of 
fraud. 1 Rol. 374. I. 10. Vide post, (3 F 1. — 3 M 1.) 

In 


(g) Which too can be given in term only. Amh. 29G, 

(A) But the received opinion now is that the writ of error will lie. 

(i) So little is usually done on the connnon law side of the court, that, according to 
Mr. Justice Blackstone, there are no traces to be met with of any writ of error being 
actually brought since the fourteenth year of qncen Elizabeth. 

(A) The chancellor likewise exercises a jurisdiction by the provisions of various 
statutes. 

(/ Vide infra. 

(m) 1. In theantient treatise entitled Dwersile dcs Courtex, supposed to be written 
very early in the sixteenth century, wc have a catalogue of the matters of conscience 
then cognizable by subpoena in chancery, which fall within a very narrow compass. No 
regular judicial system at that time prevailed in the court ; but the suitor, when he 
thought himself aggrieved, found a desultory and uncertain remedy, according to the 
private opinion of the chancellor, who was generally an ecclesiastic, or sometimes (though 
rarely j a statesman ; no lawyer having sate in the court of chancery from the times 
of the chief justices Thorpe and Knyvet, successively chancellors to king Edward III. 
in 1573 and 1575, to the promotion of sir Thomas More by king Henry VIII. in 
1550. After which the great seal was indiscriminately committed to the custody of 
lawyers or courtiers, or churchmen, according as the convenience of the times and the 
disposition of the prince required, till serjeant Pickering was made lord keeper in 1592: 
from which time to the present the court of chancery has always been filled by a 
lawyer, excepting the interval from 1521 to 1625, when the seal was intrusted to Dr. 
Williams, tfien dean of Westminster, but afterwards bishop of Lincoln, who had been 
chaplain to lord Ellesmere when chancellor. 5 Com. 55. — 2. In the time of lord El- 
lesmere (A. D; 1616,) arose that notable dilute between the courts of law and equity, 
set on foot by Sir Edward Coke, then chief justice of the court of king’s bench, whether 
a court of equity could give relief after or against a judgment at the common law. This 
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In case of accident. 1 Rol. 374. 1. 10. Vide post, (Z.) 

In matters of trust, or confidence. 1 Rol. 374. 1. 10. Vide post^ 
(4 W !.)(«) 

But chancery docs not aid contrary to a maxim in law, unless in case 
of a fraud, &c. 1 Rol. 375. Q. R. Vide post, (3 F 8.) 

Nor contrary to a statute. 1 Rol. 378. S. Vide post, (3 F 7.) 
Though the party was ignorant that his act would have such an effect 
in law. 1 Rol. 374. 1. 21. (o) 

(D) pxo- 


contest was so warmly carried on, that indictments were preferred against the suitors, 
the solicitors, the counsel, and even a master in chancery, for having incurred a preniu- 
nire, by questioning in a court of equity a judgment in the court of king’s bench, ob- 
tained by gross fraud and imposition. This matter being brought before the king, was 
by him referred to his learned counsel for their advice and opinion ; who reported so 
strongly in favour of the courts of equity, that his majesty gave judgment on their be- 
half : but not contented with the irrefragable reasons and precedents produced by his 
counsel (for the chief justice was clearly in the wrong), he chose rather to decide the 
question by referring it to the |)lenitiide of his royal prerogative. Sir Edward Coke 
submitted to the decision, and thereby made atonement for his error. But this struggle, 
together with the business of comniciulams (in which he acted a very noble part), and 
his comptrolling the commissioners of sewers, were the open and avowed causes, first 
of his suspension, and soon after of his removal from his office. 5 Com. 5.3, 54. — 
3. Lord Bacon, who succeeded lord Ellesmere, reduced the practice of the court into a 
more regular system, but did not sit long enough to effect any considerable revolution 
in the science itself; and few of his decrees which have reached us are of any great con- 
sequence to posterity. His successors, in the reign of Charles L, did little to improve 
upon his plan ; and even after the restomtion the seal was committed to the earl of 
Clarendon, who had withdrawn from practice as a lawyer near twenty years, and after- 
wards to the carl of Shaftesbury, who (though a lawyer by education) had never prac- 
tised at nil. Sir lieneage Finch, who succeeded in 1673, and became afterwards earl of 
Noltingham, was a person of the greatest abilities and most uncorrupted integrity, a 
thorough master and zealous defender of the laws and constitution of his country, and 
endued with a pervading genius, that enabled him to discover and to pursue the true 
spirit of justice, notwithstanding the embarrassments raised by the narrow and technical 
notions which then prevailed in the courts of law, and the imperfect ideas of redress 
which had possessed the courts of equity. The reason and necessities of mankind, 
arising from the great change in property by the extension of trade and the abolition 
of military tenures, co-operated in establishing his plan, and enabled him in the course 
of nine years to build a system of jurisprudence ana jurisdiction upon wide and rational 
foundations ; which have also been extended and improved by many great men who 
have since presided in chancery. And from that time to this the power and business 
of the court have increased to an amazing degree. 3 Com. 54, 55. 

(a) 1. And whether in these cases it has Jurisdiction in relation to foreigners and 
foreign matters^ see 1 Ves. j. 371. 2 Ves. j. 56. 4 B. C. C. 189. 3 Ves. 170. 
431. 9 Ves. 347. (211) — 2. And iboiigh it has not an immediate jurisdic- 
tion over rights and duties arising from the state of marriage (which are exclu- 
sively of ecclesiastical cognizance), yet it has incidentally. 3 Ves. 352. — 3. Thus, 
though it has no immediate Jurisdiction over a contract for separation, yet has it 
where a third party covenants to indemnify the husband against the wife’s debts, or a 
fortune accrues to the wife after separati^i. Ibid. — 4. And in cases where equity 
originally had jurisdiction, it still retains it, notwithstanding a change in the doctrines 
or practice of the courts at law has rendered it unnecessary to the ends of equity and 
conscience. Vide infra. 

(o) 1. The same jurisdiction is exercised, and the same system of redress pursued, 
in the equity court of the exchequer; with a distinction however as to some few mat- 
ters peculiar to each tribunal, and in which the other cannot interfere ; and first, of 
those peculiar to the chancery. — 2. Upon the aOolition of the court of wards, the care 
which the crown was bound to take as guardian of its infant tenants, was totally extin- 
guished in every feodal view, but resulted to the king in his court of chancery, together 
with the general protection of all other infants in the kingdom. When therefore a 
fatherless child has no other guardian, the court of chancery has a right to appoint 

one ; 
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(D) J^COCe00. 

(D 1.) Subpoena. 

If a man commences (p) a suit in equity, the first process is a sub- 
^xena, introduced in the time of R. 2. Seld. 6 vol. 1541'. 

Which 

one; and from all procecdin<»s relative thereto, an appeal lies to the house of lords- 
The court of exchequer can only appoint a guardian ad /item, to manage the defence of 
the infant, if a suit be commenced against him ; a power which is incident to the ju- 
risdiction of every court of justice ; but when the interest of a minor comes before 
the court judicially, in the progress of a cause, or upon a bill for that purpose filed, 
cither tribunal indiscriminately will take care of the property of the infant. 3 Com. 426, 
427. — ' 3. As to idiots and lunatics^ the king hiniselt used formerly to commit the cus- 
tody of them to proper committees in every particular case ; but now, to avoid solici- 
tations and the very shadow of undue partiality, a warrant is issued by the king under 
his royal sign manual to the chancellor or keeper of his seal, to perform this office for 
him ; and if he acts improperly in granting such custodies, the complaint must be made 
to the king himself in council. But the previous proceedings on the commission, to 
inquire whether or no the party be an idiot or a lunatic, arc on the hiw-sidc of the 
court of chancery, and can only be redre.sscd (if erroneous) by writ of error in the re- 
gular course of law, 5 Com. 427. — 4. The king, as parens patriee, has the general 
superintendence of all charities, which he exercises by the keeper of his conscience, 
the chancellor j and therefore, whenever it is necessary, the attorney-general, at the 
relation of some informant (who is usually called the relator) files ex oj/icio an infor- 
mation in the court of chancery to have the charity properly established. By statute 
also 43 £liz. C.4. authority is given to the lord chancellor or lord keeper, and to the 
chancellor of the duchy of Lancaster, respectively to grant commist^ions under their 
several seals, to inejuire into any abuses of charitable donations, and rectify the same by 
decree ; which may be viewed in the respective courts of the several chancellors upon 
exceptions taken thereto. But though this is done in the petty bag office in the court 
of chancery, because the commission is there returned, it is not a proceeding at common 
law, but treated as an original cause in the court of equity. The evidence below is 
not taken down in writing, and the respondent in his answers to the exceptions may 
allege what new matter he pleases ; upon which they go to proof, and examine witnesses 
ill writing upon all the matters in issue; ami the court may decree the respondent to 
pay all the costs, though no such authority is given by the statute. And, as it is thus 
considered as an original cause tliroiighout, an appeal lies of course from the chancellor’s 
decree to the house of peers, notwithstanding any loose opinions to the contrary. 
3 Com. 427, 428. — 5. By the several statutes relating to bankrupts, a summary juris- 
diction is given to the chancellor in many matters consequential or previous to the 
commissions thereby directed to he issued, from which the statutes give no appeal. 
5 Com. 428. — 6. On the other hand, the jurisdiction of the court of chancery doth 
not extend to some causes wherein relief may be had in the exchequer. No information 
can be brought in chancery for such mistaken charities, us are given to the king by the 
statutes for suppressing superstitious uses. Nor can chancery give any relief against 
the king, or direct any act to be done by him, or make any decree disposing of or 
affecting his property, not even in cases where he is u royal trustee. Such causes must 
be determined in the court of exchequer, as a court of revenue; which alone has power 
over the king’s treasure, and the officers employed in its management : unless where it 
properly belongs to the duchy court of Lancaster, which hath also a similar jurisdiction 
as a court of revenue, and, like the other, consists of both a court of law and a court 
of equity. 3 Com. 428,429. — 7. In all other matters, what is said of the court of 
equity in chancery will be equally applicable to the other courts of equity. Whatever 
difference there may be in the forms of practice, it arises from the different constitution 
of their officers ; or if they differ in any thing more essential, one of them must certainly 
be wrong ; for truth and justice are always uniform, and ought equally to be adopted 
by them all. 3 Com. 429. 

(p) l. A suit on the equity side of the court of chancery, on the behalf of a subject 
merely, is commenced by preferring a bill in the nature of a petition to the person 

holding 
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Which may be returnable on (j) a day certain, as die Jovis prox* 
post quinden* paschce. 

Or on a common return diiy, as die paschce prox^ Jvtur^ in ununt 
mensem. 

If Easter be passed, it shall be die paschce in unum mensem prox' 
futur\ Vide Practical Register in Chancery, 340. 

It may be returnable in the mayor’s court. 1 Ver. 406. 

Or in the chancery in Ireland; but then no attachment issues here 
for a contempt. 1 Ver. 406, 420. 

A subpoena may be sued before (r) a bill filed. Ord. per Clarendon. 
Vide Rules and Orders of Chancery 94. — Cont. by the st. 4 & 5 Ann. 16. 
except to stay waste, or suits at law. (s) 

The charge for one or two defendants is 2s. 6d. at the subpoena 
office ; for three or more defendants Ss. 

By the st. 15 H. 6. 4. a subpoena shall not be granted, till sure^ 
found to satisfy the party grieved his damages and expences, if the 
matter of the bill be not made good. 

Process for contempt ought to be sued in the county, where the party 
resides. Per Ord. 7 Car. 1. 1 Ch. R. 56. Vide Rules and Orders of 

Chancery, 11. 

The subpoena ought to be served before the return. 

Or before noon, or the rising of the court on the day of the return. 
Vide Practical Register in Chancery, 343. {t) 

A subpoena is well served, when the plaintiff or another shews the 
writ to the defendant, and leaves it with him. Vide Practical Register 
in Chancery, 341. 

Or leaves the label, {u) or a note containing the day of appearance ; 

for 


holding the ^eat seal; or in case he is plaintiff, or the seal is in the king’s hands, to the 
king himself in his court of chancery. But if the suit is instituted on behalf of the 
crown, the matter of complaint is oilered to the court by way of information given by the 
proper officer, and not by petition. Mitf. 6,7. — 2 . The bill must have counsel’s 
signature, or it will, and at plaintiff’s cost, be taken off the file. Ord. Ch. 93. 1 Dick. 68 . 
— 3. Or dismissed on demurrer. Prax. Alex. 1 vol. 4. Carey, 82. — 4. Or defendant 
will be ordered not to answer. Carey, 93. 

( 7 ) 1 . Subpoenas are made returnable always in term. — 2 . Unless defendant lives in 
London, or within ten miles thereof, when the plaintiff may, upon motion or petition, 
with affidavit of the fact, obtain an order for a subpoena returnable immediately in the 
vacation. Newl. 4. — 3. Which affidavit is needless against officers of the court. Mosel. 
42. — 4. In term time, it is needless to have the subpoena returnable immediately; for 
in term time it may be made returnable on any day, at the option of the plaintiff 
Newl, 4. 

(r) Vide infra. 

(«) 1 . And, unless in the excepted cases, no contempt is incurred by disobeying a 
subpoena sued out before bill filed. Newl. 4. — 2 . Though in practice it is a common 
course, tcdcing care to have the bill on the file by the return day. Ibid. — 3. If the bill 
is not then on the file, the defendant, on finding this to be the case, may obtain his 
costs ; for which purpose his clerk in court usually makes out a bill of costs, which is 
afterwards taxed by the master, and then entered with the roister, and the payment 
may be enforced by subpoena and the other processes of the court ; nor will the plaintiff 
be permitted to file ins bill till he has paid his costs. Ibid. 

( / ) 1 . It seems that it may be served at any time before twelve at night on the return 
day. 2 Burr. 812. 1 T.R. 102 . Turn. & Ven. Pr. 68 . — 2 . And on a Sunday. Newl. 8 . 

(tt) 1 . The label is a small piece of paper affixed to the subpoena containing the names 
of defendant and plaintiff, and day of appearance, l Anst. 79.-- 2 . Where there is only 

one 
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for if there are several defendants^ (;r) such label, or note is, left mih 
the first, (y) the writ with the last. Vide Practical Register 341, 2. 
Vide Rules and Orders in Chancciy, 96. 

Or leaves such writ (but it is a doubt (s) when he leaves only the 
label, or note) with any of the family at the house of the defendant. 
Vide Practical Register in Chancery, 341, 2. Vide Rules and Orders 
of Chancery, 96. 

Or leaves it at the house of his usual residence, {a) or puts it in at 
the window, when the defendant absconds. Vide IVactical Register 
in Chancery, 342. Vide Rules and Orders of Chancery, 96. {b) 

By an order in the exchequer, a subpoena to answer, rejoin, or hear 
judgment, ought to be served personally, or left at the dwelling house 
or residence of the defendant with one of the family; or the writ 
under seal shall be shewn to such one of the family, and a ticket left 
with him, containing the effect of the writ ; and, in a subpoena to answer, 
shall be written in the exchequer hand in parchment. Vide Rules and 
Orders in the Exchequer, 1. Rule 1. 

If there are two defendants, ivho sue the plaintiff in a foreign 
court, and one of them is beyond sea; service upon the other within the 
realm, is good for him. Ordered upon Motion. Ca. Ch. 67. (c) 

When 


one defendant, the subpoena itself must be served. Ibid. 3 Atk. 567. — 3, Service of 
subpoena by leaving the label at a counting-house of defendant, is not sufficient, unless 
it be given to a partner or some acknowledged clerk there. 1 Price, 02. 

(j?) 1. If there be three defendants, the plaintiff^ wishing to avoid the cxpcnce of 
three subpoenas, must have two labels to his subpoena ; and must personally serve each 
of the two defendants with whom he first meets, with one of these labels, shewing to 
him at the same time the body of the subpoena under seal ; and the body of the sub- 
poena is to be served on the last defendant, in the same manner as if he were the only 
defendant. Newl. 5. — 2. But there cannot be more than three defendants for one 
subpoena; though a man and his wife are to that purpose accounted as one only. 
Unless the separate estate of the wife is sought to he charged; in which case, as she is 
considered to be a feme sole for other purposes, so she must be separately served with 
a subpoena. 9 Vcs. 488. 

(y) 1. That is, the first that is met with ; and the body ofjthe subpoena under seal, is, 
at the same time, shewn to him. Newl. 5. — 2. The writ itself is left with the last. 
Supra text. 3 Atk. 567. 

(z) 1. Any objection of this sort is waived by appearance. Harr. 104. — 2. Unless it be 
on tne eve of the long vacation, and the defendant chose rather to appear than he liable 
to an attachment ; in which case he is still at liberty to insist upon not having been 
served at all, or that he was irregularly served. 3 Atk. 567. 

(а) 1. Service at the last known place of residence will not be sufficient, if he has 
left It for a year and upwards. 2 Vern. 369. — 2. A copy of subpoena left with a 
servant of defendant’s brother, (who was also bis partner and a co-defendant in the 
suit) at whose house such servant acknowledged that he resided, will be good service, 
although the party be out of the kingdom at the time. 3 Price, 170. — 3. But, in ge- 
neral, service by leaving subpoena at defendant’s counting-house will not be sulficicnt, 
unless it be given to a partner, or some acknowledged clerk there. 1 Price 92. 

(б) 1. Writ placed hanging upon, or put under the door, or in at window, and 
afterwards coming to defendant’s hands, is good service, where he refuses to open the 
door. Harr. 104. — 2. Service by sending the subpoena to the defendant under cover 
to the person to whom he had directed his letters to be sent, ordered to be good service. 
5 Ves. 147. 

(c) 1. So service upon one defendant who was agent and late partner of another 
defendant abroad, was ordered to be good service on the latter, in a bill to stay pro- 
ceedings at law. Bunb. 107. Dick. 26. 39. 102. Vide 1 S. & L. 238. — 9. So in the 
case of two partners defendants, and one abroad. 1 Mad. 187. — 3. But the substi- 
tution of service on a person to whom defendant, residing out of the jurisdiction, 
had given a power of attorney to act for him in the management of his affairs, was 

refused. 
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When a defendant was beyond sea, (d) a subpoena ad audiendumju- 
dicium was served upon the clerk in court, by order of the court upon 
motion, ie) 

If a man sues a feme covert^ a subpoena shall go against the husband 
and wife. (/) 

refused. 1 S. & L. 23S. Vide infra note fe), stnh fine. — 4. Service upon the parent 
of an infant will be ordered to be good. 2 Atk. 70. 1 Dick. 18.77. — 5. Thus, 

their father in law. 8 Ves. 14 J. — 6. So that leaving a subpoena with the turnkey of 
a prison diall be service on a prisoner at farge. Newl. 6*. Ibid. 85. Vide Mosel. 237. 
— 7. If the defendant is a close prisoner, such service is good without motion. Ibid. 
*— 8. Though in both cases, personal service, if feasible, is to be preferred. 2 Madd. 
Tr. 200. — 9. But no process can be served upon a prisoner committed at the suit of 
the crown, without leave. Turn. & Ven. Pr. 70. Pr. Reg. 403. — lo. But an agree- 
ment between a mortgagee and mortgagor, authorizing two attornies, not parties, to 
receive a subpoena for the mortgagor, in a bill to be filed for a sale or foreclosure, 
will not be sufficient to induce the court to order service of subpoena upon them, to 
be good. Ibid 90, 91. Dick. 579. — 11. If a bill be tiled against a corporation, the 
process must Wc served upon some one of the members. Hind. 87. Newl. 7. — 
12. And if he refuses to appear to and answer the bill, the next process is against the 
corporation itself, namely by writ of dishingas, alias plunes, and thereupon sequestra- 
tion. — 13. Upon the first distringas, the sheriff generally levies forty shilling issues ; 
upon the alias distringas, four pounds ; and upon the pluries distringas, he levies the 
whole property. Hind. 140. 

(d) 1. Service of the subpoena abroad is good. 4 B. C. C. 213. — • 2. So in Scotland. 

2 Dick. 587. 18 Ves. 496. 

(e) 1. It seems, however, that there must be an affidavit of merits. 4 Ves. 359, 

3 Mad. 350. ; sed tide 3 B. C. C. 24. — 2. Made by the plaintiff, not by his solicitor, 
5 Mad. 350. — 3. But it is not necessary that th^ affidavit upon which the order 
is applied for should state a previous application to the attorney to accept a sub- 
poena, and a refusal by him. 13 Ves. 595. — 4. A subpama was served upon the attor- 
ney of parties executors. Dick. 26. — 5. And an order was made, that service of the 
writ to answer an amended bill, upon the clerk in court or solicitor, should be good 
service upon the special circumstances, that though he had not been served witli a sub- 
poena, he had appeared on two motions ; that his answer would be very important ; 
that he lived abroad out of the jurisdiction ; and would not appear, to answer. 6 Ves. 
171. — 6. But where a defendant having appeared and answered the original bill, the 
plaintiff afterwards amended it, at which time the defendant was out of the Jurisdic- 
tion ; the court refused to order service upon the clerk in court in the original suit, 
to be taken as good service on the defendant. 2 Cox, .389. — 7. In a cross cause, 
service upon the clerk in court in the original cause, is good. 4B. C. C. 478 sed 
vide Dick. 776. — 8. But where the plaintiffs in the original cause were many, several 
of them out of the jurisdiction, and some peers, a motion that service on the clerk in 
court should be good, was refused. 3 B. C. C. 429. Dick. 776. — 9. The plaintiffs 
however were prevented from proceeding in the original cause, till they had answered 
in the cross cause. Ibid. — 10. So a motion was refused for serving subpoena, to re- 
vive, on defendant's clerk in court in the original cause. Dick. 545, 546. — 11. Where 
a party is avoiding service, and the clerk in court is dead, the proper course is to move 
first that {service of a subpoena to name a clerk in court, or the solicitor, may be good 
service ; and if none is named, then that service on the solicitor may be good 
service. 12 Ves, 2. — 1 1. Service of a subpoena for costs, the clerk in court being 
dead, and the suit abated, and no other proceeding to be had but to recover the costs 
on the solicitor for the surviving defendant, was ordered to be good. Dick. 166. — 
12. Where parties are beyond the jurisdiction of the court, substitution of service will 
be refused. .3 B. C. C.386. — 13. So it was refused, where one defendant resided out of 
the jurisdiction, and the other admitted by his answer that he had a power of attorney 
from him to receive the arrears (then due) of an annuity, which it was the object of the 
bill to set aside. 2 Mer. 459. Vide supra note (c). 

(/) 1. Vide supra. — 2. But it seems that service on the wife alone is not "ood scr- 
' vice on the husband. Vide Gilb. For. Rom. 41. — 5. Delivering the body of the sub- 
poena to defendant's wife at his dwelling-house, which she threw down, and the solicitor 
afterwards thrust under the door, was considered to be sufficient service for the purpose 
of shewing cause against a decree. Dick. 596. 

Except 
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Except where the husband is out of the kingdom, or other special 
cause. 

If the subpoena be shewn to the husband, with notice that it is also 
against his wife, it is sufficient for both. Vide Practical Register in 
Cjiancery, 343. (g) 

But shewing the writ, without leaving it, or the label or note, is not 
sufficient, except where the defendant refuses it. Vide Practical Regis- 
ter in Cliancery, 343. 

A subpoena for costs must be served upon the person; for the costs 
ought to be demanded. Vide Ord. per Cla. Rules and Orders of 
Chancery, 95. Vide Practical Register in Chancery, 344. 

But upon affidavit that the person cannot be found, the court, upon 
motion or petition, will order a service upon the clerk in court. Vide 
Ord. per Cla. Rules and Orders of Chancery, 95. Vide Practical 
Register in Chancery, 344. 

Yet, though the service be not sufficient for an attachment, it may be 
sufficient for cgsts, if the defendant takes notice of it, and tlie plaintiff 
does not file his bill. Vide Practical Register in Chancery, 343. 

A counterfeit subpeena does not oblige. Vide Practical Register in 
Chancery, 17. 

And whoever serves it, if he knows it, misbehaves himself, and an 
attachment goes against him. 

So he, who serves a subpoena upon a different person, unless it be by 
mistake. 

Or misbehaves himself in the service. Vide Practical Register in 
Chancery, 99. 

Or abuses, or is guilty of a contempt on him who serves it (/^). Vide 
Practical Register in Chancery, 99. 

If the plaintiff does not proceed in the cause for a year, he ought to 
have another subpoena ad faciendum alturnatum, 1 Vcr. 172. Vide 
Practical Register in Chancery, 350. (0 

A suh- 

(^/) 1 . Carey, 92. Toth. 10, 11. — 2. An application to serve two persons, named by 
a mortgagor for that purpose in an indorsement upon the mortgage, with a subpoena to 
appear to a bill bled by the mortgagee against the mortgagor, to foreclose, the mort- 
gagor having been out of the kingdom so long as not to come within the act of 5 G. 2. 
(passed to render process elfcctual against persons who abscond, vide ifi/ra) was refused. 
Dick. 579. 

(//) 1. lienee a defendant was ordered to stand committed, unless cause to the con- 
trary was shewn, for ill-treating the person serving him with the subpoena. Dick. 477. 
•— 2. So likewise for assaulting a deputy messenger of the court in discharge of his 
duty. 1 Mer. 302, — 3, And in the former case it was ordered, that leaving the order 
his house, should be good service. Dick. 477. ■ — 4. The same holds where de- 
fendant uses scandalous or contemptuous words against the court or its process. — 
5. And by lord Clarendon’s order, a single affidavit of defendant having used contemp- 
tuous words against the court or its process, shall be sufficient to ground an attach- 
ment, whereupon he shall be brought in to be examined, and if the misdemeanor shall 
be confessed or proved against him, he shall stand committed until he satisfy the court 
touching his said misdemeanor, and pay the prosecutor his costs ; and if he shall not be 
thereof found guilty, save by the oath of the party who made such affidavit, he shall be 
discharged, but without any costs in re-spect to the oath made against him. Ord. Can. 
1 1 6. — 6. And where an affidavit by two witnesses is made of such contempt, or where 
oath is made (which by construction must be by two witnesses likewise, 3 Atk. 218.) 
of the party having been assaulted, defendant is to be committed on motion, without 
further examination. — 7. In all questions of contempt, the court exercises a discretion. 
1 V. & B. 297. — 8. And always looks to the party’s motives. 1 7 Ves. 61 . 

' (i) 1. On amended hill, it is not necessary to serve a new siihprcnn. Dick. 108. 

1 Ves. 
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A subpoena issues for various causes ; as, ad respondendum. Vide 
tiie Form. West Chan. sect. 21. Vide Practical Register in Chancery, 
339. 

Ad testificandum at the assizes, or upon a commission, &c. West 
s» 34 *, 4 * 2 , 4 * 9 , &c. Vide Practical Register in Chancery, 34*7. 

For costs. West s. 21. Vide Practical Register in Chancery, 34*4*. 
Vide Rules and Orders of Chancery, 95. 

For the delivering or producing of evidences, or other writings. West. 
6. 44*, 5. Vide Practical Register in Chancery, 346. 

Ad rejungendum^ or ad audiendum judicium. Vide Practical Register 
in Chancery, 346. 349. Vide Rules and Orders of Chancery, 94, 5. 
Vide West s. 30, 37. 

The penalty of lOOZ. in the subpoena mentioned, is only in terrorem^ 
and shall not be levied, though the defendant does not appear. 
10 H. 7. 4, 5. (^) 

(D 2.) Let- 

l Ves. j. 250. 4 Ves, 66. — 2. And therefore where a bill is amended, and the plaintifi* 
amends the defendant’s copy of the bill, there is no occasion to serve the defendant 
with a subpoena to answer the amendment, to nut the matter in issue. Dick. 108. — 5. And 
when defendant is in contempt for want of his answer, and puts in an answer which 
is reported insufficient, it is not necessary to serve him with a subpoena to make a better: 
the plaintiffi may immediately go on with the process where he left off. Dick. 379. 
— 4, Provided he has not accepted costs. 1 V.& B. 324. 351, 

(Zr) 1. For making process effectual against persons who abscond, and cannot be served 
therewith, or who refuse to appear, the 5 G. 2. c. 25. s. 1. provides, that if in any suit in 
equity any defendant against whom process shall issue, shall not cause his appearance 
to be entered according to the rules of the court, in case such process had been served, 
and affidavit shall be made that such defendant is b(Wond the seas, or that upon cn- 
<mirin^ at his usual place of almde, he could not be foimd so as to be served, and that 
there is just ground to believe that such defendant is gone out of the realm, or absconds 
to avoid being served, the court may make an order appointing such defendant to appear 
at a day therein to be named, and a copy of such order shall, within fourteen days, be 
inserted in the JLiondon Gazette, and published on some Lord’s Day after divine service 
ill the parish church where such defendant made his usual abode within thirty days 
before his absenting; and a copy shall, within the time aforesaid, be posted up, viz. 
a copy of such order made in chancery, exchequer, or duchy chamber, shall be posted 
up at the royal exchange, and a copy of every such order made in any of the courts of 
equity in the counties palatine, or of the great sessions in Wales, shall be posted up in 
some market town, within the Jurisdiction of the court ; and if the defendant do not 
appear within such time as the court shall appoint, then on proof made of such publi- 
cation of such order as aforesaid, the court may order the plaintiff’s bill to be taken 
pro confesiOy and make such decree thereon as shall he just; and the court may order 
such plaintiff to he paid his demands out of the estate, &c. sequestered, according to 
the decree, such plaintiff giving such security to abide such order touching the resti- 
tution of such estate as the court shall make upon the defendant’s appearance, and 
paying such costs as the court shall order; but in case such plaintiff shall refuse to give 
security, then the court shall order the estate, &c. seauestered, or whereof possession 
shall be decreed to be delivered, to remain under the discretion of the court until the 
api>curance of the defendant to defend such suit. — 2. And by s. 2. if any defendant by 
virtue of any Jiaheoi corpus, or other process of any court of equity, shall be brought 
into court, or refuse, &c. to enter his appearance, or to appoint a clerk in court, such 
court may appoint a clerk in court to enter an appearance for such defendant. — 3. By 
s. 3. if the person against whom a decree shall he made, upon refusal, &c. to enter 
his appearance, shall be in custody or forthcoming, so that he may be served with a 
copy of such decree, then he shall he served with a copy thereof, before process shall 
be taken out to compel the performance thereof. — 4. And by s. 4. if any decree shall 
be made in pursuance of this act, against any person out of the realm, or absconding, 
and such person shall within seven years return or become publicly visible, he shall 
likewise be served with a copy of such decree, within a reasonable time after his return 
siiall be known to the plaintiff ; and in case any defendant against whom such decree 
shall he made, shall witnin seven years happen to die before hii return, or shall die in 
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custody before his being served with a copv of such decree, then his heir, if such defen- 
dant shall have any real estate sequestered, or whereof possession shall have been deli- 
vered to the plaintiff', or the husband, guardian, or conunittee of such heir, or if the 
personal estate of such defendant be sequestered, or possesion thereof delivered, then 
nis executor or administrator may be served with a copy of such decn;e, within a reason- 
able time after it shall be known to the plaintiff* that the defendant is dead, and who is 
his heir, executor, or administrator, or where they may be served. — 5. And by s. 5. if 
ai.y person so served shall not within six months after such service appear and petition 
to have the cause re-hcard, such decree shall stand absolutely confirmed against such 
person, his heirs, &c., and all persons claiming under him by any act subsequent to the 
commencement of such suit. — 6. By s. 6. if any person served with a copy of such decree 
shall, within six months after such service, or if any person not being so served shall 
within seven years after the making of such decree, appear in court and petition to be 
heard with respect to the matter of such decree, and pay down or give security for such 
costs as the court shall think reasonable, the person so petitioning or any person claim- 
ing under him by any act done before the commencement of the suit, may be admitted 
to answer the bill, and issue may be joined, and witnesses examined, and such other 
proceedings had thereon, as might have been in case the party bad originally appeared. 
— 7. But by 9. 7. if any person against whom such decree shall be made, his heirs, 
executors, or administrafors, shall not within seven years after the making such decree, 
appear and petition to have the cause re-beard, and pay or give security for such costs 
as the court shall think reasonable, such decree shall stand confirmed against the persons 
against whom such decree shall be made, their heirs, 4&c.; and all persons claiming under 
them by any act done sulisequent to the commencement of such suit. — 8. By sT 8. this act 
shall not makegood any proceeding against any person beyond the seas, unless it shall 
appear to the court by affidavit, before the making such decree, that such person had 
been in England within two years next before the subpoena issued. — 9. And by 
s. 9. this act shall not make good any proceeding against any person in any 
court of equity having a limited jurisdiction, unless it shall appear to such court by 
affidavit, before the making such decree, that such person had resided within the 
jurisdiction of such court within one year next before the subpoena issued. — 10, Pre- 
vious to which statute, if on original bills, or bills of revivor, the defendant did not ap- 
pear, but stood out all process of contempt, the bill could not be taken pro con^csso | 
but if he appeared, and then stood out for want of an answer, it might. 2 Frecm. 
127. Ch. Rep. 65. — 11. To obtain an order for taking the bill pro confvsso under the 
statute, there must be an affidavit of defendant's absconding to avoid process. 2 Cox, 
84. — 12. And it is not sufficient that the party making the affidavit swears, that he was 
informed and believes that the defendant has withdrawn himself in order to avoid being 
served with the process of the court; but it must likewise he sworn by whom the party 
deposing received such information. Bam. 401. 405, Dick. 4ol. — 15. The affidavit also 
must state, that the defendant has been in England within two years before the subpoma. 
5 Vcs. 1. 1 15. — 14. If, when an order is made to take a bill pro confemt, the defendant 
moves to discharge it on payment of costs, and offers to put in an answer, the court, it 
seems, will see what answer is proposed to be put in. 11 Vcs. 77. — 15. But if the 
delay has been extravagantly long, they will not interfere. 2 B. C. C, 279. — 16. Where 
an order has been made for taking the bill pro cojifetso, merely putting in an answer is 
not sufficient to set it aside. 2 B. C. C. 279. — 17. And where a party is in custody for 
not putting in his answer, and a motion is made to take the bill pro confesso, it is not 
sufficient to produce a certificate, that the answer is upon the file, unless there has been 
a payment or tender of costs ; but if the plaintiff has taken an office copy of the an- 
swer, it cannot be treated as a nullity. 1 1 Vcs. 202. — 18. If there be no more defend- 
ants than one, and all the process for contempt has issued, the bill may, on mo- 
tion, be taken pro confesso ; but if there are more defendants, the cause must be set 
down. 5 Ves. 572. — 19. And the bill may be taken pro confesso against one defend- 
ant, and there may be a complete decree against the others. Dick. 59. — 20. After 
two insufficient answers to an information, an order may be obtained to set down the 
cause, in order that the information should be taken pro confesso. 5 Vcs. 209. — 
21. Where the defendant is in a distant prison, and does not appear, the court will not 
order the bill to be taken pro confesso for want of an appearance, without a habeas 
corpus^ though it be suggested that the demand is so small, that it will not bear the ex- 
pence of bringing him up. 5 Atk. 690. — 22. And where defendant, having been 
removed by habeas corpus from the king's bench to the ffeet prison, for contempt in not 
putting in his answer, and having procured himself to be afterwards recommitted to the 
king's bench, in order to prevent an alias pluries^ it was ordered that the bill should be 
taken pro confesso against him, in default of his putting in his answer by the time at which 
an alias pluries might have issued. 2 Men 511, Dick. 555. — 25. Where the defendant 
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has appeared to and answered the original bill, if he cannot be found to be served with » 
subpoena to answer the bill of revivor, plaintiff must proceed under the act of 5 G. 2. to 
have the bill taken jiro confessoi to which the statute is applicable. 2 B. C. C. 127. 
Dick. 1.35. — 24. As it likewise is to supplemental bills, &c. Dick. 293. — 25. It ex- 
tends likcwis(‘ as well to cases where the party has been served with the former, but 
hatii avoided the subsequent process, as to cases where it has been impossible to serve 
the party with any process at all. 1 Cox, 104. 1 B. C. C. 388. — 26. Though an 

amended bill cannot be taken pro confesso as to the matter of the amendment. Dick. 
47.3. — 27. But it may be taken pro generally. 4 Ves. 619. — 28. And where 

the bill is amended after answer; if the amended bill is not answered, the plaintiff is 
entitled to a decree that the bill be taken pro confcao generally. 4 Ves. 619. — 29. 
And if the suit abates and the defendant (though a defendant in the original cause), ab- 
sconds to avoid being served, the st. 5 G. 2. must be pursued, as if he had been a new 
defendant. Dick. 6.3. — ,30. And where defendant was served with a subpoena to appear, 
liut not appearing, an attachment issued against him for his contempt; on his absconding 
to avoid being attached, the court ordered him to appear by a certain day, under the 
statute. Dick. 662. — 3 1. A bill may be taken pro corife&so, though an answer is put in, 
if it is reported insufficient, it being then as no answer. 4 Vin. Abr. 446. 2 Atk. 34, 

.3 Ves. 209. Vide 2 P. Wins. 556. Contra. Vide Dick. 316. — .32. Or although there is a 
demurrer to the bill which is over-ruled. Harr. 154. — .33. Or although there is a 
sufficient answer to the bill, if the bill is afterwards amended, but no answer put in to 
the amendments ; in which case the bill will be taken pro coufesso generally, and not 
as to the amendments only, the record being entire. 4 Ves. (il9. — 34. And to pre- 
vent this decree, not only must the answer be put upon the file ; a receipt must be 
given for the costs ; if it is not, a motion should first be made, that the answer should 
be taken off the fde for irregularity. 1 1 Ves. 202. 2 B. C. C. 279, — 35. But this mo- 
tion will not be granted if the plaintiff has taken an office copy of the answer. Ibid. — 
36. The process to obtain a decree pro confesso is not applicable, to a prisoncrin New- 
gate under a criminal sentence; who, if brought up by /labcas corpus, must be remanded 
immediately, and cannot, as in civil cases, be turned over to the Fleet cum causA, sub- 
ject to the farther process by alias, habeas corpus. See, 1 V. &B. 306. — 37. The decree 
for taking the bill^^ro confesso is pronounced by the court, the plaintiff not being entitled 
to take such a decree tis he can abide by, ns in the case of default by the defendant at the 
hearing. 8 Ves, 1 92. — 38. This decree, when made in the ordinary course after appear- 
ance, is just the same as any other decree of the court, and cannot be impeached colla- 
terally, but only upon a bill of review, ora bill to set it aside for fraud. 13 Ves.563. — 
39. Defendant being outlawed, a motion that hemight appear within a limited time, upon 
the equity of the statute, was granted, though he had not been in the kingdom for two 
years before the subpoena. 2 Ves. j. 188. — 40. But the statute it seems docs not apply 
to defendants labouring under incompetency, as idiotcy or the like. 2 S. & L. 292. 

— 41. Upon a motion to discliarge an order to take the bill pro confesso on payment 
of costs, and an offer to put in an answer, the court required to sec what answer was 
proposed to be put in. 1 1 Ves, 77. — 42. And quaere whether the form of the appli- 
cation should not be for leave to answer. Ibid. — ^,4.3. An order having been obtained 
by plaintiff, that the clerk in court might attend at the hearing of the cause with the 
record of the bill to have it taken pro confesso against one of the defendants vthe others 
having put in their answers, which had been replied to], this defendant afterwards put 
ill his answer, and thereupon moved to discharge the order. The court refused to 
discharge it on motion, but reserved the consideration of the matter to the hearing. 

1 Cox. 413. — 44. Bill having been taken pro confesso under the act, the defendant was 
allowed to put in his answer, and bring on the cause to be heard on terms. Dick. 70. 

— 45. By 45 G. 3. c. 124. s. 4. in case any defendant having privilege of parliament, 
shalUstand out a return of proccs.s of sequestration issued against him for not 
putting in an appearance to any bill in equity for enforcing discovery and relief, 
or discovery alone, then such court may, upon producing the return of such seques- 
tration, on the application of the plaintiff, appoint a clerk in court to enter an 
appearance for such defendant ; and such proceedings may be thereupon had as if 
the party had actually appeared. — 46. And by s. 5. when any defendant having pri- 
vilege of parliament shall have appeared to any bill filed against him seeking a disco- 
very upon oath, or when an appearance shall have been entered for him, according to 
the provisions aforesaid, and such person shall not put in his answer within the time 
allowed by the rules of such court, then it shall be lawful for the court, upon the appli- 
cation of the piaintifi) to order that such bill shall be taken pro confesso, unless the 
defendant shall, within eight days after being served with such order, shew good cause 
to the contrary. — 47. And by s. 6. when any such order shall have been pronounced 

for 
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(D 2.) Letter to a peer. 

If the defendant be a peer (/), a subpceiui docs not go, but a letter (m) 
From the chancellor, requiring him to take a coj)y of the bill, and to an- 
swer at («)such a day. West s. 21. 2 Vent. 342. Vide Practical 
Register in Chancery, 341- 

Biit if he do not answer upon the letter, then a subpoena shall issue. 
2 Vent. 342. Vide Practical Register in Chancery, 341. 

If he do not appear upon the subpoena, then an order shall be 
awarded to shew cause why a sequestration should not go. 2 Vent. 
342. 

And if no cause be shewn, a sequestration goes. 2 Vent. 342. 

So, by the st. 12 & 13 W. 3. 3. process against a peer, or member, 
&c. during time of privilege, shall be by letter, or subpoena^ as usual, 
and on leaving a copy of the bill at the defendant’s house, or last place 
of abode, if he do not appear, or answer, or perforin not the onler, 
tlecrce, &c. a sc(}ucstration of real and personal estate shall go, as in 
case of a j)ecr before. 

But no process for a contempt shall issue against a peer. 2 Vent. 342. 

And therefore an attachment does not go. Seld. 6 vol. 1543. 

(D 3.) Attachment. 

If the defendant («) does not appear (p) at the return of the sub- 


for taking such bill pro confenoy such bill shall be read in any court of law or couity, aa 
evidence of the matters therein contained, as if such facts had been adinittea by the 
answer of the defendant, and sliall be received in evidence of the same facts, and on 
behalf of such persons, as the answer of the defendant to said bill might have been. — 
48. The act, it has been held, is conflincd to cases where the bill is filed for discovciy 
only. 17 Ves. ,568. — 49. Though the contrary has since been determined, and that it 
extends to bills praying relief. I Mad. 626. — 50. And where a member of parliament 
refuses to enter an appearance, the court will appoint a clerk in court to enter an ap- 
pearance for him under this statute. 16 Ves. 456. 

(/) 1. Peeress, 8 Ves. 601. — 2. And the privilege being privilege of peerage, not of 
parliament, attaches upon Scotch and Irish peers, through they be not lords of parliament, 
or nienibers of the house of commons. Id. 1 V. & B. 419. 8 Ves, 601. — 5. In- 

junctions therefore or other processes, not so accompanied, will he ineffectual. 1 V. & 
B. 419. — 4. So formerly it was the privilege of a defendant, member of the house of 
commons, to be served with an office copy of the bill together with the subpoena. 
— 5. But now this privilege is taken away by 47 G. 5. c. 40. — 6. And is frequently 
waved by peers. 

(?«) 1. It gives the party suing it out priority of suit. Bunh. 124. — 2. It must he 
delivered to "the defendant, or left at his house, with an office copy of the bifl signed by 
the six clerk. — 5. It is obtained by a petition to the chancellor. — 4. And the right is 
very ancient. 1 V. & B. 421. — 5. An injunction or other process not so accompanied 
will he ineffectual. 1 V. & B. 419. 

in) 1, Upon affidavit of the defendant’s residence within ten miles of London, the 
lord chancellor will desire his immediate attendance. — 2. And where the question 
was raised, whether a peer who lived in the country, and was there at the time of being 
fierved with a letter missive, and a subpoena to appear to the plaintiff ’s bill, both houses 
of parliament being at that time convened and assembled, should he considered to be 
in town, the chancellor was of opinion that he should. Dick. 744. 

(o) 1. Application for an order to direct the attorney general, as such, to appear to 
the bill, refused. Dick. 729, 2 Ves, 729. — 2. Nor can process of contempt be Issued 
against him. Davison v. Attorney General, 2 Mad. Tr. 205. 

(p) 1. Vide supra, (D 1.) in notes. — 2. A defendant to a bill, though not served with 
process, may appear gratis, and refer it for impertinence. 2 B. C. C. 279. — 5. If an 
answer is put in the same day on which an attachment, for want of an answer, issues, 
the attachment has precedence, l Mad. 55 1. 
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poena {q)f and the bill be filed (r)^ the plaintiff upon an affidavit ( 5 ) 
})ositive and certain of the time and place (/) of service, and of the 
time of the return, shall have an attachment. Vide Practical Register 
in Chancery, 20. (m) 

If the affidavit be filed before tlie return (a:) of the attachment, it is 
sufficient. 1 Ver. 172. (y) 

But an attachment shall not be prayed till the day after costs day. 
Vide Practical Register in Chancery, 8. 

And the affidavit ought to shew, that the service, being within London, 
or twenty miles distance, was above four days past exclusive. Vide Prac- 
tical Register in Chancery, 20. 

If beyond twenty miles distance, that it was above eight days. Vide 
Practical Register in Chancery, 20. 

4nd that he served the subpoena, or saw the service of it. Vide 
Practical Register in Chancery, 34*2. 

Or that the defendant confessed himself to have been served. Vide 
Practical Register in Chancery, 34*2. ( 2 ;) 


{q) Order for defendant to appear to bill, under special circumstances, enlarged fo^* 
three months. Dick. 74. 

(r) 1. By 4 Ann. c. lo*. s. no subpeena or process for appearance sbaU issue out 
of any court of equity, till the bill is ftled (except in cases of bills for injunction to stay 
waste, or to stay suits at law), ar](l a certificate tlicrcof brought to him who usually makes 
out subpoenas or other process in the several courts of equity, under the hand of the 
officer who usually files bills ; for whieli certificate he shall receive no fee. Vide supra 
(D 1.) in notis. — 2. An Httachnient for non-appearance cannot, it seems, be taken out 
before the bill is entered in the bill-book, though hied in the dx clerks office. 1 Ves. 5.7. 

(s) 1. And not otherwise. 8 Ves. 757. — 2. Nor is a recital in an order for time ob- 
tained by defendant, sufficient. 7Atk. 6U>. — 3» Since, though formerly affidavits 
might be filed before the return of an attachment ; Dick. 7G. — 4. Yet, in future, this 
practice of issuing an attachment, without an affidavit previously filed, in opposition to 
orders of the court, will be corrected. 8 Ves, 357. — 5. Affidavit before a master extra- 
ordiary in Ireland, has been read in the court of chancery. Dick, 90 . Vide Id, 150. — 
6. Affidavit in one cause, that defendant could not be found, is not sufficient for an order 
to serve the clerk in court in another cause, though between the same parties. Dick. 150. 

(^) 1 . Ill one case where serviceof a siibpcena to appear was on defendant in Scotland ; 
being out of the Jurisdietion of the court, the propriety of issuing an attachment was 
doubted, though thouglit by the master of the rolls and most of the practitioners to be 
regular. Dick. 587. — 2. But the rule now is, that such service is sufficient to found an 
attachment. 18 Ves, 496. — 7. And by the same reason service in foreign parts. 
4 B. C. C. 21.5. 

(m) 1. Which writ, with the cause of its isMiiiig, must he entered in the register’s hook. 
Ord. Chan. 46. — 2. In the case of a peer, if after service of the letter missive, and after- 
wards of a subpoena, no appearance i^t entered, a sequestration will be ordered without 
any of the inesne process of attachments, &c. which are directed only against the per- 
sons, and therefore cannot afi'ect a lord of parliament. 3 Blk. Com. 445. ^ 7. No process 
in respect of a contempt can be obtained by a plaintiff being vi form& pauperis, until it 
is signed by the six clerk who acts for the pauper, and who is himself answerable if any 
needless or vexatious use is made of the process. Ord. Ch. 125. — 4. The writ of at- 
tachment must be made returnable in term, and there must be fifteen days between the 
teste and return of the different writs anterior to a sequestration, or to taking a bill pro 
confesso, unless the defendant lives within ten miles of London ; in which case an order 
may be obtained, on motion or petition, to make the several processes of contempt re- 
turnable immediately. Newl. Harr. 117. 

(:v)* Where an attachment is returnable within eight days after the Purification, eight 
entire^ays are meant. 1 Mer. 247. 

(y) Vide supra in notis. 8 Ves. 357. contra. 

{z) The practice of personal service, as a foundation for process of contempt, dis* 
pensed with under circumstances ; a party declaring that he would not execute an 
order, and absconding to avoid it. 12 Ves. 207. 

15 By 
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By an order in the exchequer, an attachment goes, if the defendant 
does not appear the next day after service, where the process is return- 
able immediate^ upon the second day after, if returnable at a day certain, 
and upon the fourth day after, if upon a common return. Vide Rules 
and Orders in the Exchequer, 2. Rule 4. 

If the husband appears, and not his wife, an attachment goes against 
both. Vide Practical Register in Chancery, 18. 343. (a) 

The attiichment requires the defendant to answer for the contempt, as 
well as to the matters objected. V. West. s. 22. Vide Practical Register 
in Chancery, 20. 

And it lies (A) for any contempt [c) as, for [d) not answering, or 
for answering insufficiently. (^) 

For refusal {f) to obey an order (g) or decree. (A) 

For abusive usage, or words of the process, or officers (/) of the court, {k) 

(a) 1. Dick. 76. Vide 6 Vcs. 432. — 2. If a bill be brought against baron and feme, 
and she alone be taken by process of contempt, she may enter an appearance for bcrsclt 
alone, l Wils. 267. 

(4) 1. Defendant in custody under sentence for felony cannot be brought up by 
habtas corpus, upon an attachment for want of an answer. 3 Vcs. 471. 573. — 2. And 
a defendant in Newgate under a criminal sentence, having been brought up by habeas 
corpus for not putting in his answer, and remanded to Newgate, it was made a nuacre 
as to the furtbor proceeding. 1 5 Vos. 1 79. — 3. Though in a later case it was orucred, 
that he should be turned over to the Fleet, and then carried back to Newgate with his 
cause. 1 V. & B. 78. 

(c) 1. There aretliree sorts of contempts ; scandalizing the court itself; abusing par* 
tics concerned in causes here; and prejudicing mankind before the cause is hoard. 
^ Atk. 469. — 2. Hence if the printer ol a newspaper inserts a paragraph, tending to 
prepossess the minds of people as to proceedings in chancery, the court will commit 
him for a contempt. 2 Ves. 520. Vide etiam Dick. 794. — 3. But on submission, pay- 
ment of costs, and giving up the author, it will discharge him. Ibid.*— 4. The lord 
chancellor declared, that in future, if he should receive a private letter on the subject 
of a cause, he would consider whether the writer should not be committed. 8 Ves. 487* 
— 5. Printing an order of court, appointing a receiver, and reciting the material facts ia 
the cause, and distributing it among the tenants, merely to prevent their pacing their 
rents improperly, till a receiver was appointed, is not a contempt, though it is a prao« 
tice to be condemned. 2 Atk. 488. — 6. It is a contempt to proceed at law after the 
subject of the suit has been attached in chancery. 1 B. & B. 318. 

(d) 1. Discharging insolvent debtor after receipt of habeas eorpui. Dick. 89.— 

2. Not paying money under an order. 4 B. C. C. 89. 12 Ves. 325. — 3. And, therei«M% 
after an order upon a party in the cause, for nonpayment of mone;y, the proper course 
is an attachment; and upon the return to that, an order for commitment. 12 Ves. 325. 
— 4. Though the court have refused to commit a prisoner for non-payment of moiuw, 
as a close prisoner, for a further contempt. 4 B. C. C. 89. — 5. Neeygence in a tou*^ 
citor towards his client. 3 Atk. 568. — 6. Breach of franchise. Didc. 834. — - 7. Aett 
of violence in the register’s office. 8 Ves. 535. ^ > 

(e) 1. Motion to commit upon a fourth insufficient answer was refused; the plahtfipr 
not having a report of the insufficiency of such fourth answer, though tbedelendM; 
filed a fifth answer. Cooper, 262.— 2. And if a husband, by menaces, 

wife to put in an answer contrary to her belief, it is a contempt. 2 Aik. 50. 

(/) If a defendant attends the hearing of a caus^ and is present when the dae^il' 
pronounced, and does any act in contravention to it, he is guilty of conteli^, 
be punished for it, though the decree is not drawn up. 3 Atk. 864, 

(g) Master having m^e his rqmrt of what was due from tenant for rent; ell aAhvit 
of service of the report, and of demand and non«'payment of the rent, the tenaat^Wii'^ 
ordered to stand committed. Dick. 189. ^ 

(k) 1. Where the decree is for debt and costs, an attachment for the ddlfe aldiile U 
good. 2 Anst. 3S0. — 2. And a sul^uent attachment for the costa is good Ukaislie. 
Ibid. 3. For the purpose of commitment under a short order to pay money, the per* 
son serving the order must have authority to receive the money. 19 Yes. 117. ^ 

(i) 1. It IS a contempt to disturb sequestrators in possession. 9 Ves. 556,-^.lf an nalwer 
is put in tliosame day on which an attachment for want of an answer issues, ijjlie aita^ 
ment has precedence. } Mad. 88 1. _ 
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If upon a copy served and the writ shewn, the person speaks willi 
contempt, before he knows the contents, or from what court it issued, it 
will be a contempt. R. Mod. Ca. 43. 

For the revocation of a submission to an award made in court by 
consent. 1 Ca. Ch. 185. 

For not performing; an award made upon a reference by rule of court. 
Vide Arbitrament, (D 1.) {/) 

And where the contempt is by abusive words against the process of 
the court, an attachment goes without a hearing. 1 Sal. 84. {m) 

If the contempt be confessed, or proved (n) it shall be referred to 
the master to tax the costs of the prosecutor; and the party offending 
shall be committed till he pays them, and gives satisfaction to the 
court for the misdemeanor. Rules and Orders in Exchequer, 16. 
Rule 40. (o) 

But if the master be in doubt what report to make, he may be after- 
wards examined upon interrogatories. Per Cur. P. 2 Anne. 

If the contempt be by abusive actions, the offender shall be committed 
upon an affidavit, without other examination. Ord. per Cla. Rules and 
Orders of Chancery 116. (p) 

As, by beating, &c. the person who serves the process. Ord. per Cla. 
Rules and Orders of Chancery, 116. — So in the Exchequer. Rules anil 
Orders in Exchequer, 16. Rule 40. (p) 

If by contemptuous words, he shall be committed upon two affidavits 
without other examination. Ord. per Cla. Rules and Orders of Chan- 
cery, 116. — So in the Exchequer. Rules and Orders in Exchequer, 16, 
Rule 40. (p) 

And one affidavit is sufficient to have an attachment, upon which he 
shall be discharged, if there be no more proof, and the contempt be de- 
nied; but he shall not have his costs in respect of this affidavit. Ord. 
per Cla. Rules and Orders of Chancery, 1 16 — So in the Exchequer. 
Rules and Orders in Exchequer, 16. Rule 40. (g) 

In B. R. interrogatories shall be exhibited in four days, or the 
party shall be discharged. Mod. Ca. 73. 

If the contempt be apparent, he shall answer in custody. Moil. 
Ca. 73. 

Otherwise, upon a recognizance. Mod. Ca. 73. 


' (^) Siu'h abuse must be a contempt of the court, for otherwise cliancery has no cogni- 
zance of a libel. 2 Atk. 469. Vide supra, (D 1.) in notis. 

(/) Where there is a non-performance of an award, the proper motion is, that the 
party stand conunitted, and the service must be personal. 3 B. C. C. 358. 

(m) Vide supra, (D l.)in notis. 

(n) 1. Where a person against whom an attachment is prayed in K.B., by his affi- 
davit fully denies the charge on which the rule for an attachment was granted, the court 
always refuses the attachment, without entering into the credit of the parties, or the 
probability of the evidence ; and leaves the defendant exposed to the penalty of being 
indicted for perjury. But in chancery the proceeding is different, for there they examine 
the defendant on interrogatories, and also examine witnesses on both sides, and then 
decide upon the truth of tne chaise. Doug. 516. — 2. A waiver of irregularity in process 
by appearance docs not relate back, so as to bring the defendant into contempt tor not 
appearing in time. 1 Anst. 76. 

(o) 1. It is a general rule, that parties must clear their contempt before th^can be 
heard. 9 Ves. 175. — 2. Touching which interrogatories will be exhibited. Dick. 85. 
— 5, But a copy of them will be refused. Dick. 555. 

•(y>) Vide supra (D l.'i in notis. 

Iqi As to the proceeding by attachment in courts of law, vide supra, tit. Attachment. 

And 
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And if he denies upon the interrogatories, he shall be discharged, 
though he may be indicted for perjury. Mod. Ca. 73. 

If the defendant be taken for a contempt, he shall appear de die in 
diem in the register’s office to be examined upon interrogatories. Vide 
post, (D6.) Vide Practical Register in Chancery, 101. 

And this, upon motion, is referred to a master ; but it is usually done 
by the examiner. Vide Practical Register in Chancery, 102, 3. 

If the defendant comes in gratis, he shall give notice of his appear- 
ance to the clerk on the other side. Vide Practical Register in Chan- 
cery, 103. 

And if interrogatories are not framed within eight days, he shall be 
discharged, with costs to be taxed by a master. 

So, if, being examined, there shall be no reference of the examination, 
nor commission taken on the other side, nor witnesses examined for 
proof of the contempt, witliin a month. Vide Practical Register in 
Chancery, 103. 

If the interrogatories go to matter not contained in the affidavit, or 
order, the defendant may demur, or rcluse to answer to them. Ord. per 
Cla. Rules and Orders of Chancery, 114. 

And if the contempt be not proved, the defendant shall be discharged 
upon motion, with costs. 

If the contempt be by abusive words, &c. he may be committed 
directly. 

So, if after appearance, he departs without examination, upon motion 
and certificate of the departure, and of the interrogatories. Rules and 
Orders of Chancery, 113. Vide Practical Register in Chancery, 103. 

So, if he be found in contempt. Ord. per Cla. Rules and Orders of 
Chancery, 113. 

The register shall give the certificate of the departure; the examiner, 
that interrogatories are exhibited. Vide Rules and Orders of Chancery, 
113. Vide Practical Register in Chancery, 103- 

And he shall not be discharged, until he performs the order and pays 
the costs ; and though he be cleared, he shall not have costs. Ord. 
per Cla. Rules and Orders of Chancery, 113. Vide Practical Register 
in Chancery, 104. 

The master upon the reference of the examination, or proof of the 
contempt before him, shall certify, without more, the costs to be paid of 
either party. Ord. per Cla. Rules and Orders ot Chancery, 115* 
Vide Practical Register in Chancery, 106. 

If the contempt be denied, or be not apparent upon the examination, 
the prosecutor shall have a commission of course ; but the defendant 
shall have one commissioner, and cross examine the witnesses. Ord. per 
Cla. Rules and Orders of Chancery, 114. Vide Practical Register in 

Chancery, 104. ^ r * 

But he cannot examine the witnesses, but by leave of the court 
upon special points, which the plaintiff may cross examine. Ord. per 
Cla. Rules and Orders of Chancery, 114. Vide Practical Register 
in Chancery, 104. (r) 


(r) In great contempts, the court will give l^ve to examine witness^ to falsify the 
party’s exaniiiiation, and to the party to examine witnesses to fa]i>iiy his acuial of the 
contempt. Biinb. 244 . ‘ 

l)d3 
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If the contemptors arc aged, servants, &c. a commission shall go into 
the country, at the charge of him who prays it, to be executed when 
and where the six clerk, not in the cause, upon hearing of the clerks on 
both sides, shall appoint. Ord. per Cla. Rules and Orders of Chan- 
cery, 115. Vide Practical Register in Chancery, 105. 

An attachment, and all process for contempt, shall be made out into 
the county where the party is resident : if he resides in London, it shall 
be directed to the sheriffs there. Ord. per Cla. Vide Rules and Orders 
of Chancery, 112. Vide Practical Register in Chancery, 111. {l) 

Whoever sues any process for a contempt, ought to endeavour the 
execution of it ; otherwise he shtdl lose the benefit of it, and pay costs. 
Ord. per Cla. Rules and Orders of Chancery, 112, 113. Vide Prac- 
tical Register in Chancery, 112. 

The court will discharge an attachment or other process of contempt, 
when it issues irregularly, with costs to be taxed by the six clerks, without 
motion. Ord. per Cla. Rules and Orders of Chancery, 112, 113. 
Vide Practical Register in Chancery, 111. 

But the defendant ought to pay tlie costs of the process, which issued 
regularly, first. Ord. per Cla. Rules and Orders of Chancery, 112. 
Vide Practical Register in Chancery, 111. 

If the sheriff do not return the attachment, a day shall be given for it. 
Vide Practical Register in Chancery, 110, 111. 334. 

Ayd, if lie do not make a return on such day, he shall be amerced* 
Vide Practical Register in Chancery, 110, 111. 334. 

So, if he make a false return. Vide Practical Register in Chan- 
cery, 334. 

So, in the exchequer, he shall be amerced 40s. if he does not return it 
by the sealing day, upon a rule given the last day of the term. Rules 
and Orders in Exchequer, 17. Rule 46. 

So, if a sheriff or under-sheriff be served with a copy of an order 
under the seal of the court ; upon affidavit thereof, and a warrant from 
a baron, he shall be in contempt. Rules and Orders in Exchequer, 17* 
Rule 44. 

The plaintiff pays 25. lOd. for the attachment ; to the sheriff 25. 4(/. 
and for the return 4rf. 

If the king dies after the arrest upon an attachment, and then the 
sheriff returns cepi corpus, it will be well, and the subsequent process 
upon it regular. 1 Ver. 400. 

If the sheriff retuius cepi corpus, a messenger (a) shall (x) be sent [y) 
for the defendant. 1 Ver. 116. 154.344. 400. 

But 


(0 1. Vide tit. Attachment.— 2. The writ roust be made returnable in term, and there 
must be fifteen days between the teste and the return, in proceeding to a sequestration, 
or to toko a bill pro confesso, unless the defendant live within ten miles of London, 
and then an order may be obtained, by motion or petition, to make the several processes 
of conteiwt returnable Hind. loo. . 

(«} 1. Formerly the court allowed messengers to those particular jurisdictions only, 
where the sheriflTnad the amerciaments ; and they were sent in those cases, because as 
the sheriff might disobey the writ with impunity, there was no other way left to do jus- 
tice to the plaintiff. Harr. 119. — 2. However, the rule now is to send a messenger 
into every county generally without any restriction. 2 Atk. 507. 1 Vern. 116, 154. 
2 P. Wms. 501. 2 B. C. C. 181. 7 Yes. 230. Ncwl. 12. — 3. And though the court 
has refused a messenger, where the distance has been very considerable, as two hundred 

miles. 
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But this is a new officer subordinate to the serjeant at arms. 1 Ver. S H. 

And the proper course^ after a cepi corptis returned, is a motion, that 
the defendant enter his appearance and be examined within four days, 
otherwise that he may stand committed ; for after a ccpi corpus^ no other 
process of contempt issues. 1 Ver. 344*. (a). 

If, after an arrest upon an attachment, and a cepi ror/Jtts returned, the 
defendant escapes out of the kingdom, a serjeant at arms shall be granted, 
and, upon return, a sequestration. 1 Ver. 344. 

If [a) the defendant appears, being personally served, upon the attach- 
ment, and files his (A) answer, or demurrer, the attachment shall be dis- 
charged of course (r), on payment of 20$. costs, or tender and refu- 
sal 


miles. Wy. Prac. Rcl^. 392. — 4. Yet in a late case whore a defendant, residing in the 
county palatine of Lancaster, was .'Attached for want of an answer, and cepi corptis was 
returned by the sheriff*; it was detcrniined that the next proceeding was to move for a 
messenger upon the return of ccpi corpus, and afterwards for a sequestration. 3 Mad, 
114. 

(.r) 1. After cepi corptis returned, tlic plaintiff cannot move that the sheriff may 
bring in the body, but only for a messenger, and afterwards for a serjeant at arms. 
2 B. C. C. 181. 2. And therefore, where a defendant residing in the county palatine 

of laincaster was attached for want of an answer, and ccpi corptis was returned by the 
sheriff; it was held, that the next proceeding was to move for a messenger upon the 
return of cepi corpus ; and afterwards for a sequestration. 3 Mad. 1 1 4. — 3. So on a 
return to an attachment for want of appearance of ccpi corpus, but from illness and 
infirmity she could not be removed, a messenger was ordered. 7 Ves. 250. — 4. A de- 
fendant having filed an answer and demurrer after a cepi corpus returned, on an attach- 
ment for not answering an order for a messenger, obtained before the demurrer and 
answer (of which the plaintiffs liad bespoken an office copy), liad been taken off the 
flic, was discharged with costs. Swanst 189, 

(//) 1. Upon motion; which, upon the production of the writ and return, is of course. 
— 2. Where the sheriff returned ccjii corpus to the attachment, for want of appearance, 
but from illness and infirmity the defendant could not be removed, a messenger was 
ordered. 7 Ves. 230, — 5. A defendant having filed an answer and demurrer, after a 
cepi corpus returned on an attachment for not answering, an order for a messenger, 
obtained before the demurrer and answer, of which the plaintiff had bespoken an office 
copy, had been taken off the file, was discharged with costs. Swanst. 189. 

( 2 ) 1. The messenger having taken the defendant into custody by virtue of the 
order of the court, the latter will be committed to the Fleet prison, unless he clears his 
contempt: that is, till he enters his appearance, or puts in his answer, or plea, according 
to the nature of the coatempt, and pays or tenders the costs incurred by it; upon his 
doing this, he will be entitled to his discharge. Ord.Ch, 115. — 2. An insufficient 
answer is considered as none. 1 Cox, 345. — 5. Where an infant is attached for want 
of an answer, in order to get rid of the attachment, the course is to order a messenger 
to bring the infant into court, to have a guardian assigned. 9 Ves. 12. 

ifl) 1. Attachment not discharged, though order for time had been obtained. Service 
of a copy of the order not being good service, unless the production of the original is 
dispensed with by the opposite party. Cooper, 282. — 2 . Discharge by habeas corpiw 
from commitment under an attachment for breach of a writ of execution of a decree for 
payment of money, on account of a devastavit, as executor, committed before, thoi^h 
not ascertained by the report, or decreed to be paid till after the time fixed by an in- 
solvent act, of which the par^ had taken the benefit. 16 Ves. 376. 

(A) Defendant in custody for want of bis examination, discharged immediately on 
putting it in ; but if on reference it proves insufficient, the plaintiff not having accepted 
the costs, may proceed from the last process, is Ves. 287* 

(c) 1. A defendant taken upon the process for want of an answer, is, on putting in an 
answer, and depositing a sum for costs, entitled to be discharged, without ivaitmg for 
the report that it is sufficient. 4 B. C. C. 296. 16 Ves. 478. Vioc Dick. 135.--2. There- 
fore notwithstanding exeeptions. 4B. C. C. 212. — 3. So without waiting for 
port that it is sufficient. 1 6 Ves. 478. — 4. Nor can he be detained till further 

D d 4 answer, 
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sal (d). Onl. per Cla. But said, that he shall not be discharged without 
motion or petition. Ord. per Cla. Rules and Orders of Chancery, 113. 
Vide Practical Register in Chancery, \\2.{e) 

Upon payment of IO 5 . if the subpoetia was not served upon the 
person. 

And if the plaintiff sues other process, after tender of the costs, the 
defendant shall be discliarged with costs. Ord. per Cla. Rules and 
Orders of Chancery, 1 1.3. Vide Practical Register in Chancery, 112. 

If the contempt be p ardoned, the defendant may appear and proceed, 
as if there had been no process. Ca. Ch. 238. 

If the defendant be taken on the attachment, he shall be bailed. Vide 
Practical Register in Chancery, 110. {/) 

And the attachment may be superseded, (g) 

Or, if it be irregularly obtained, it shall be discharged upon mo- 
lion. (A) 


(D 4.) Attachment with proclamation. 

If the defendant be not taken, or does not appear upon the attach- 
ment, the |)laintiff shall have an attachment with proclamation. Vide 
Practical Register in Chancery, 101,296. (0 

The charge to the office is 2s. lOd. To the sheriff 2s. For the 
return, 4rf. 

So, by order in the exchequer, if the defendant does not appear upon 
the return of the attachment. Vide Rules and Orders in Excheiiucr, 2. 
Rule 5. 

If the defendant be arrested upon a proclamation, a commission of 
rebellion, or by a serjeant at arms, where the first process was not duly 
executed, the plaintiff shall pay costs. Per Order 7 Car. 1. 1 Ch. 11. 57- 

answer, though exceptions allowed. Id. 223 . — 5. If however plaintiff has not ac- 
cepted the costs, he resumes the process where it stopped; if costs have been 
accepted, he begins again. 2 V. & B. 372. is Yes. 287. 

(d) 1. Where defendant was in custody for contcmf)t in not putting in a better an- 

swer; having put in an answer, he applied to be discharged, which was ordered, no 
exception having been taken to the second answer, Dick. 133. 2. So defendant, 

until a fourth iiisufBcient answer, is entitled to be discharged immediately on putting in 
a further answer, without waiting the report upon the reference of the exceptions, and 
though the costs have not been accepted. 1 1 Yes. 151 . — 3. A defendant in contempt 
for not putting in his answer, may be brought up on any day in term. 1 Price, 62. 

(e) 1 . A party under a regular commitment cannot be heard except on petition. 
16 Yes. 259. — 2 . Though held that a motion may be made without consent, by a 
defendant in custody upon an attachment for want of an answer, for a commission to 
take his answer, &c.. 3 Mad. 41. —3. Upon an order that a defendant should be re- 
leased from the Fleet, on payment of the costs of his contempt, or a tende rof the same, 
the warden of the Fleet must release him, on an affidavit of the tender of the costs. 
1 Mad. 109. 

(J) Yidc supra, tit. Bail. 

(a) Where a writ has been improvidcntly issued, if within the controul of the court 
(either as not having gone out of the custody of the officer, or as having been returned) 
it shall be quashed ; if beyond its controul, it shall be superseded. 1 S. & L. 75. 

(4) Defendant in contempt ordered to be committed ; but not being to be found, a 
sequestration issued ; and tne sequestrators having returned nuUa Sana, liberty was 
given to execute the warrant of commitment. Dick. 31. 

(t) 1. The writ, like an attachment, must be entered with the re^ster. — 2. It is ob- 
tained from the clerk' in court, on the attachment (indorsed nofi est inventw), being left 
with hiD).<— 3. And he leaves it with the bag bearer of the six clerks office to be scaled. 

Vide 
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Vide Rules and Orders of Chancery, 12. Vide Practical Register 
in Chancery, 112. 

If the defendant appear upon the proclamation, and file his answer, 
plea, or demurrer (fc), he shall be discharged upon payment of costs, 
double to die costs upon an attachment, without motion ; and if the 
plaintiff afterwards proceed, he shall pay costs. 

If the defendant be taken, he shall be committed to the Fleet. Vide 
Practical Register in Chancery, 101. 

(D 5.) Commission of rebellion. 

If the defendant be not taken, or does not appear upon die proclama- 
tion, the plaintiff shall have a commission of rebellion. Vide the Form, 
West. s. 24. Vide Practical Register in Chancery, 94. 101. — So by 
order in the exchequer. Vide Rules and Orders in the Exchequer, 2. 
Rule 5. 19. Rule 51. (/) 

This commission shall be directed to the slieriff. Vide Practical Re- 
gister in Chancery, 94. {m) 

Or, to special commissioners named by the plaintiff. Vide West, 
s. 23, 4. Vide Practical Register in Chancer}^, 94. (?i) 

If the commissioners permit the defendant to escape (^), they may be 
committed, till they produce him. Vide Practical Register in Chan- 
cery, 95. (p) ^ 

If the escape be with their consent, till they pay the debt. Vide Prac- 
tical Register in Chancery, 95. 

If the defendant be rescued, the rescuers may be committed. Vide 
Practical Register in Chancery, 95. 

If A. says, that he is the person named in the writ or commission 
against B., by which means the commissioners take him, an attachment 
lies against him. Semb. Hard. 323. 

But, if the commissioners take a wrong person, an action lies against 
them for the false imprisonment. Flard. 323. 

Though he acknowledge himself to be the person. Hard. 323. 

If the commissioners take the defendant they may bail him, or not, at 


(^) 1. The first contempt on the first attachment is expiated by a tender of costs. 
Form . Rom. 71 — 2. But in case of an attachment with proclamations returned, a motion, 
founded on an affidavit of the cause of delay, is requisite before a commission to answer 
can be made, or a plea or demurrer admitted. Ord. Can. 99. 

(/) A defendant against whom the serjeant at arms was ordered to go, for not pro- 
ducing deeds pursuant to a decree, being a lodger and keeping himself locked up, except 
on a Sunday, so that the serjeant at arms could not execute his warrant, and the plain- 
tiff being, as it was supposed, without remedy, applied by motion that a commission 
of rebellion might issue to commissioners, who can break locks, &c , ; but the 
application was denied, the writ being one which, if warranted, issues of course. 
Diet 693. 

(w) 1. And semble may be executed on a Sunday. 1 Atk. 57. Wy. P. R. 50.— 
2. And force used. For. Rom. 76. 

(n) 1. Which is the present practice. Newl. 76. — 2. The writ is under the great 
seal, and commands the commissioners to attach the defendant, wheresoever he shall be 
found in Great Britain, as a rebel and contemner of the law, so as to have him in chan- 
cery on a certain day therein named. Ibid. 

(o) Having taken him. Toth. 381. 

(p) Toth. 38. 40. 381. 
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iheir discretion. 1 Ch. R. 261, 2 (y). Vide Practical Register in Chan- 
ceiy, 95. (r) 

If they refuse bail, they ought to bring him up to the court directly^ 
without delay. 1 Ch. R. 262 ( 5 ). Vide Practical Register in Chan- 
cery, 95 . 

And a bailiff, who acted contrary, was committed for the contempt, 
and paid costs to the defendant. 1 Ch. R. 262. 

If the defendant be taken upon a commission of rebellion, which issued 
irregularly, the defendant shall have costs. 1 Ver. 269. (t) 

liut, if an action at law be brought, an injunction goes ; for it ought to 
be examined in chancery. R. 1 Ver. 269. (n) 

(D6.) Serjeant at arms. 

If the defendant be not taken upon the commission, a serjeant at 
arms (x) shall {y) be sent for him. Vide Practical Register in Chan- 
cery, 101. 332. {z) 

% 

{q) 1 H. HI. 468. 

(>•) Commissioners, therefore, under a commission of rebellion, have it in their 
discretion to take bail of a person for not pei*fonning a decree. Dick. 7. 1 Carey, 
261. 

(s) They having no right to keep him in prison. 1 H. Bl. 468. 

(/) The non-entry witn the register of either attachment or proclamations, is an irre- 
gularity, Hind. 122. 

(tt) So if any irregularity is alleged to happen in executing this process, the court will 
not suffer the coniinissioners to be sued at law for it, hut will itself enquire into and 
punish the offence j for a court of law will not allow the commission of rebellion, 
though it issued regularly, to be a justification. 1 Vern. 269. Newl. 77, 78, 

(x) Who, though an officer of tne house of lords, is bound by himself, or his depu- 
ties, styled messengers, to execute all warrants against any person alter he has stood 
out a commission of rebellion. Newl. 78. 

a In the 7 Geo. 1 . disputes had arisen between the serjeant at arms and the 
en of the Fleet, touching the execution of the process of the court, the serjeant 
complaining that the court had of late, for contemners not appearing to be examined on 
accounts before the master, not producing writings, and other contempts, granted or- 
ders of commitment without issuing the process against them ; and that the court of 
late frec^uently gave the defendants further time to answer, on entering their appear- 
ances with the register ; and that thereupon, for not answering at the time limited, 
orders of commitments had been granted, and the said several orders of commitments 
hod been executed by the warden of the Fleet, or else be had returned non est inventus^ 
upon which seejuestration had been obtained ; by which means the process of the court 
was rarely earned on by the serjeant at arms ; it was therefore ordered, that no seques- 
tration can regularly issue to sequester the estate of any person, who cannot be found 
hut upon the return non ett inventus of the seijeant at arms, and where any person was 
in contempt, either for want of appearance or answer, or for not yielding obedience to 
any order of this court, unless it was for contemptuous language, or beating or abusing 
any person in serving the process of this court, or other contempt of the like nature, 
the serjeant should apprehend and bring the contemner to the bar of the court, to an- 
swer such contempt, fames’ Ord. Chan. 525. Newl. 80, 81. 

( 2 ) 1. Motion is the usual course to obtain this process. Form. Rom. 77.-2. Though 
petition will do. Dick. 285. Newl. 78.-3. And on making it, the commission of re- 
bellion must be delivered to the register ; and the clerk in court named, if so required. 
—4. The order for the serjeant must be delivered to himself or his deputy. Ord. 
Can. 199. — 5. Nor can an order drawn up and passed, nor the contempt thereon, 
be discharged without the seneant’s certificate that bis fees have been paid. Ibid.— « 
6. After the order has been deOvered to the serieant or his deputy, he procures a writ 
or warrant thereon, signed the lord chancellor. Newl, 79. — 7. And if the party 
against whom this process issuer he taken upon it, he is to be brought to the bar of the 
court to answer the contempt of which he has been guilty. Ibid.— 8. But paying costs 

of 
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By an order in the exchequer, if the defendant does not appear upon 
the return of the commission of rebellion, there shall be such other pro- 
ceedings, as the court, upon motion, shall direct. Rules and Orders in 
Exchequer, 2. Rule 5. 

If (a) he appears, all costs for the contempt shall be paid, before any other 
proceeding on his part shall be allowed; as 105. for every person named 
in the attachment, for every one in the proclamation 20s. for every one 
in the commission of rebellion 2/. ISs* \(l Vide Rules and Orders in 
Exchequer, 2. Rule 5. 19. Rule 51. 

And all costs shall be paid in court by the plaintiff or defendant, or 
their respective attorney, before appearance or answer. Vide Rules and 
Orders in Exchequer, 3. Rule 5. 

If the sheriff returns cepij and the defendant is not brought into court, 
upon a rule of four days, upon motion, a messenger shall be sent for the 
defendant. Vide Rules and Orders in Exchequer, 3. Rule 5 •(b) 

By an order in the exchequer, upon process of contempt in London 
or Middlesex, there shall be six days between the teste and the return ; 
in other counties, within sixty miles, ten days ; in all others, fifteen days, 
if the court does not direct process returnable immediate. Vide Rules 
and Orders in Exchequer, 3. Rule 5. 

If there be a debate, whether the process for the contempt was served, 
there may be a commission for the examining it. 2 Ca Ch. 100. 

If the defendant appears and pays costs tor his contempt, and after- 
wards is again in contempt for not making a sufficient answer, the pro- 
cess of contempt continues against him (c); but when he pays for all con- 
tempts, there shall be a deduction of so much as he paid upon the former 
contempts. Vide Rules and Orders in Exche(|uer, 7. Rule 16. 

Process of contempt continues, and does not begin again de novo. Per 
Rule of North. Ca. Ch. 238. (d) 

If the defendant be in custody for his contempt, he shall be brought 
to the court upon a habeas corpus^ and charged with th&bill; if he Joes 
not then answer, he shall be a second time brought to the court bv 
habeas corpus, and charged with the bill, or by rule of court; and if still 
he does not answer, the bill shall be taken pro confesso. Vide Rules 
and Orders in Exchequer, 8. Rule 18. 

of contempt, and entering appearance or putting iu answer (without ascertaining its 
sufficiency) entitles to a discharge from a caption on this process. Vide 2 Ves. 1 lo. 
16 Ves. 418. 9. But if ultimately the answer is reported insufficient, the process may 
be continued, as if no answer had been put in. Ibid. 

(a) If the defendant cannot be found by the serjeant at arms, he makes return non est 
inventm, Newl. 80. ^ ^ ^ 

(5) And an assault upon a messenger or deputy messenger of the court, in discharg- 
ing his duty, will be punished as a contempt, t Mer. 302. 

(c) 1. Order for a messenger fur want of an answer; defendant put in an answer 
which was reported insufficient, which being considered as no answer, the messenger 
was ordered to proceed to execute the former order. 1 Cox. 343. — 2. So, where an 
order was made that the defendant should within four days put in an answer to inter- 
rogatories, or in default a seijeant at arras should go against him, and' he put in an 
insufficient answer, the seijeant was, upon motion, direct^ to take him. 1 Mod. 527. 

(d) 1. Therefore a seijeant at arras will be sent after a defendant who secret^ hiin^ 
self from the messenger. Dick. 68. — 2. So after process to a serjeant at anas, issue^ 
but not executed, answer and exceptions submitted to by a note between the clerks in 
court, but no farther answer being put in, the serjeant at arms was ordered to go. 

1 6 Ves. 417. — 3. So, goods sequestered being insufficient to answer a duty decreed, uia 
serjeant at arms was revived. Dick. 130. 443. 

If 
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If a person in contempt be put to answer upon interrogatories^ to 
excuse his contempt, he shall be committed to the Fleet, unless he gives 
a recognizance in 100/. (or more if the case requires it) to appear de die 
in diem to be examined, and not to depart without licence of the court. 
Rules and Orders in Exchequer, 15. Rule 38. 

If upon examination he denies the contempt, or it does not appear ; 
if the court, upon motion, be informed of a fact that can demonstrate 
it, the prosecutor may examine witnesses to it, in court, or by commis- 
sion, upon notice to the defendant or his attorney, who may cross exa- 
mine them. Rules and Orders in Exchequer, 15. Rule 38. 

If there be such a commission, the defendant shall have a day to ap- 
pear till the return ; and if it be not returned within a week after the 
day for the return, he shall be dismissed with costs, and his recognizance 
shall be vacated. Rules and Orders in Exchequer, 15. Rule 39. 

If the prosecutor does not exhibit interrogatories within four days 
after appearance, the defendant shall be dismissed with costs. Rules and 
Orders in Exchequer, 15. Rule 38. 

If process of contempt be(e) not executed, it will abate by the death of 
the king, and the plaintiff shall begin de novo. 1 Ver. 300. Vide 
Abatement, (H 38.) — Contra by the St. 1 Ann. 8. (/) 

(D 70 Sequestration. Vide post, (Y 4.) 

If (g) the sefjeant at arms cannot take the defendant (A), or if he cs- 

{e) If an error is committed in the title of this or of any other of the processes, and 
the defendant puts in his answer after such erroneous process has issued, the court will 
then rectify such mistake. Dick. 136. Newl. 80. 

(/) Serjeant at arms not granted under a four day order to bring in books, &c. before 
the master, until made absolute by a subsequent order upon the master’s certificate of 
the same date. 1 4 Ves. 1 80. 

(g) 1 . Sequestration is the first process against peers or members of parliament ; hence, 
where they arc infants. 2 Ch. Ca. 163. — 2. But an attachment must be actually sealed 
and entered, though never executed, to ground a sequestration upon. Gilb. Form. 
Horn. 67. Newl. 86. 87, — 3. The mode of prosecuting it is to obtain an order nui (upon 
aifidavit of facts) in the first instance; whicii order, at the expiration of eight days, will 
be made absolute. — 4. And service of the order on the clerk in court, where defendant 
cannot be met with, will be ordered to be good service. 5 Ves. 115. — 5. So an order 
nisi, for sequestration against a privileged person, may be served on his clerk in court. 
3 Anst. 647. — 6. Though, in ordinary cases, service of a writ of execution upon the 
clerk in court, will not be sufficient. 8 Ves. 319. — 7. An order having been made 
against the defendant for a sequestration for non*performance of the decree, an appli- 
cation was made to discharge the order for irregularity, the defendant by his affidavit 
positively denying that he had been served with the order nisi. The court, however, 
would not discharge the order, but stayed the sequestration for a fortnight, to give the 
defendant an opportunity of complying with the directions of the decree, by executing 
certain deeds, &c. 2 Cox, 47. — 8. Time for shewing cause, in the case of exceptions 
to answer put in before order nisi is made absolute, will be enlarged, till its sufficiency 
is ascertained. 3 Atk. 739. Vide 2 P. Wms. 385. 8 Ves. 87. — 9. Sequestration is 
the first process against the warden of the Fleet. Mo8.238.—- 10. This process may 
be also obtained, as the first process against a contumelious defendant after an attach- 
ment, if he be already in custody, cither in that or in any other suit. Newl. 82. — 1 1. If 
the defendant is not in the custody of the warden of the Fleet, but in some other cus- 
tody, the plaintiff must first remove the defendant by habeas corpus from such custody, 
in oHer that he might be turned over to the warden of the Fleet, for the purpose of 
grounding an order for a sequestration, s Dick. 711. Newl. 82. 2AnBt. 579. — 
12. But if the defendant be already in the custody of the warden of the Fleet, the 
(*uurt will grant a sequestration against the defendant immediately. 8 Ves. 314. 

capes, 
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capes, and persists in his contempt (i), a sequestration {k) shall be awarded 
for the lauds or goods of the defendant at the time of his contempt. V"ide 
Practical Register in Chancery, 101, 329. ■ 

A sequestration is the necessary process of the court. Ca. Ch. 93. 
Though introduced by Lord Bacon. 1 Ver. 421. (/) 

And may be awarded against the land (?n) and goods (w) of the de- 
fendant. Ca. Ch. 92. 

But it shall not be granted upon petition. Ord per Cla. Rules and 
Orders of Chancery, 123. (o) 

(h) See the reasons for suing out a sequestration against a defendant who is one of 
the sworn clerks of the court, for not putting in his answer, instead of applying first, as 
was formerly the practice, for an order to suspend him. Dick. 635. 

(i) As in not producing deeds. Dick. 326. 

{k) I . Which is a writ issuing out of the court of chancery and directed to four or more 
commissioners, empowering them to enter into the defendant’s real estates, and to se- 
quester into their own hands, not only the rents thereof, but also all his goods, chattels, 
and personal estate whatsoever, to keep the same till the defendant has fully answered 
his contempt. Newl. 18. — 2. As to the form of the order for a semicstration, see 
1 Cox 194. — 3. And note, that order of sequestration made upon the return to a 
single issued under a decree for payment of cosits, is nwi in the first instance. 

3 Mer. 543. — 4 . So order of sequestration for want of answer is niii in the first in- 
stance. 1 1 Ves. 43. — 5. A mistake in the title of the order, by omitting the words 
‘ and others,’ will be rectified by inserting them. 2 Mer. 395. •— 6. So the writ itself 
being made out following the title of the order for the serjeant at arms, and the com- 
mission of rebellion, the titles of which were mistaken, the mistake was amended. 
Dick. 135. — 7. A dUiringaSt under a decree for payment of costs, being to appear and 
answer contempt merely, not ad compareudum et iolvcndtim^ but the cause for which it 
issued being specified by indorsement, is regular. 3 Mer. 543. 

{i) 1. The courts of common law appear formerly to have been of opinion that 
courts of equity had no authority to issue this process; for in 41 Eliz, it was held by 
the court ofking’s bench, that if a man be sued in a court of conscience, and will not 
obey, his body is to be imprisoned, and no commission ought to be awarded for the 
taking of his goods. Cro. Eliz. 651. Newl. 83, — 2. And it appears to have been 
ruled that if a man kill a sequestrator in the execution of such process, it is no murder. 
Gilb. For. Rom. 78. Newl. 83. — 3. And though sanctioned in lord Bacon’s time, yet 
sequestrations were then but sparingly used in process. Newl. 83. — 4 . Now, however, 
whether considered ns mesne process, or after a decree, they arc the established pro- 
cesses of the court. Newl. 83. — 

(f»! The sequestrators should keep the defendant actually out of possession. 1 Vcs. 
jun. 86. 

[n) 1. Once it was made a quaere whether choses in action are liable under a se- 

questration. 4 Ves. 735. Toth. 173,-— 2. And therefore, whether a court of equity 
will give any relief to a judgment creditor, as against the money of the debtor in the 
publm funib. 2 Cox, 235, — 3. But it is now settled that it will not, 1 B. & B. 387. 
390. 4. So that dividends of bank ttock being choses in action, cannot be seques- 

tered. 1 B. & B. 387.— 5. And hence the common rule that stock is not liable to 
the payment of debts, during the life of the proprietor, in any other way than by his 
own specific charge, or under a commission of bankruptcy or an insolvency. 1 R Ves. 
577 . 6. Though standing in a trustee’s name. 2 B. & B. 233. — 7. And debts arc 

in the same predicament. 2 B. & B. 233. — 8. And see as to the difference in the 
^ect of a sequestration between rents payable by tenants, and funded property, i B. 
& B. 390. — 9. But a sequestration lies a^inst a pension to A and his assigns, payable 
at the treasury, when in the hands of the assignee. 1 B. & B. 387. 10. Though a salaiy 

to an equerry to one of the royal family is not a subject of sequestration. 
1 Cox, 31 5. — 1 i. So an equity of redemption cannot be taken in execution, under the 
statute of frauds. 3 B. C. C. 478. 1 Ves. 1. 431. — 12. So money in the hands of a 
trustee cannot be touched by equitable any more than by legal process. 2 Anstssi. 

(o) 1. But on motion only. — 2. And the counsel who moves for it has the warrant; 
from the seneant at arms, with the return, in his hand. Newl. 18. — 3. The suppo- 
sition of law Ls, that the prior process is filed before the subsequent process issues. 
3 Atk. 569. —4. The days within which this writ is made returnable, mean entire days. 
1 Mer. 243. 


If 



4fU 


CHANCERY. 


If before the sequestration awarded, the defendant have conveyed his 
land {p) by covin, the sequestration shall be awarded against the defend- 
ant and his assigns. 2 Ca. Ch. 44. 

And the person, to whom the land is assigned, may be taken upon 
the sequestration. 2 Ca. Ch. 44. 

So, if land be settled, with a power of revocation, it will be subject 
to the sequestration. 1 Ca. Ch. 242. 

Though the decree was for payment of money, not for land, and the 
sequestration was for land at the time of the decree. Ca. Ch. 242. 

A sequestration binds from the time of awarding it, not of the execu- 
tion only. 1 Ver. 58. 

If the suit be for land, a sequestration shall be granted, and also an 
injunction for the profits, directed to the sheriff, or other commissioners 
specially appointed. Vide Practical Register in Chancery, 329. 

Where the suit was against a corporation for a debt due in their 
corporate capacity, (and against particular persons of the same corjiora- 
tion, against whom, upon demurrer, the bill was dismissed) and the cor- 
poration did not appear ; upon an appeal to the lords in parliament 
from the decree for the dismission and the answer, plea ana demurrer 
of the particular persons (but the corporation, though summoned, did 
not appear) the lords ordered, that the bill as to the corporation should 
not be dismissed, that the court of chancery should award the usual pro- 
cess, and, if needful, a distringas which should be served one month 
before the return, and if the corporation did not appear, or did not an- 
swer, that the bill should be taken pro confesso^ and the court 
-of chancery should make a decree accordingly. Ca. Ch. 206. Vide 
1 Ver. 121,2. 

If again, the defendant appears, and afterwards does not answer, and 
all process of contempt goes ; the bill shall be taken pro confesso, and 
a decree accordingly. R. 2 Ca. Ch. 173, 237. Vide 1 Ver. 247. 

If process goes against one defendant to a sequestration (r) the plain- 
tiff shall afterwards proceed against the others, though jointly concerned, 
without him who was sued to a sequestration, as when one defendant is 
outlawed at common law. 2 Ca. Ch. 139. 

If after a sequestration the goods are embe2zled by a stranger, he 
shall be examined for his contempt. 2 Ca. Ch. 82. 

But a decree in chancery does not bind the right of the land, but only 
the person, if he does not obey it. 1 Rol. 373. 1. 25. 4 Inst. 84. 

And if the bill be against husband and wife, and the wife appears 
without the privity of the husband, the bill shall not be taken p-o co^esso. 
1 Ver. 247. 

And therefore the court cannot impose a fine for non-performance 
of a decree. K. 4 Inst. 84. 


d) 1. One claimii^ title to an ^tate seised by sequestrators, cannot sue them at law. 
9 Yes. 338. — 2, But must (on motion) be examined pro iiUereste suo before the master. 
—3. And upon beii^ rented to be clearly entitled, the court will dischaq^e the seques- 
tration as to him. For. Rom. SO. 

(q) Subpoena to compel relators to pay a sum of money; on non-payment, a d£i- 

iritigoi issued. Dick. 73. ^ ^ ^ . 

(r) 1. If a necessary defendant is in contempt, he must be prosecuted to a seques- 
tration before the cause can .be broiisht to a hearine against the others. Pre. Ch. 99. 

Unless be has not appeared, and isout of thekin^om. 2 Atk. 5io. 

Nor 
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Nor <lecree damages for not delivering possession. K. 3 Bui. 3 ^, 

Yet there may be a decree for quieting the possession. R. 3 Bui. 34. 

So a sequestration in mesne process determines {$) by the death of 
the party. 1 Ver. 58. (/) — if it be for a personal duty. 1 Ver. 166.— 
Otherwise, if it be after a decree. 1 Ver. 58. ( 1 /) 

So a sequestration upon a bill, for a personal duty, does not avoid the 
dower of the wife, though the sequestration was belbre marriage. R. 
1 Ver. 118. 

So sequestrators {jc) upon mesne process account for the profits, and 
retain only for satisfaction of the contempt. 1 Ver. 247, 8. (y) 

(D 8.) Injunction. — The force of it. 

An injunction (a) out of chancery cannot supersede the proceedings 
ofB.R. Vide 37 H. 6. 13, 14. 

And 


(s) 1. The defendant, by clearing his contempt and paying the costs, may discharge 
the process. — 2. Unless in the case of a bill taken pro confesso ad comptdandum, \ivhcn 
it will be kept on foot notwithstanding, to secure defendant’s appearance, and taking 
the account before the master. 3 Atk.468. — 3. So the appointment of a receiver in 
the room of sequestrators, discharges the sequestration. 3 Ves. 22. — 4. And a receiver 
having been appointed, with jthe usual directions for the tenants to attorn, and a tenant 
having been served with a writ of execution of the order, and arrested upon an attach- 
ment, and turned over to the Fleet, sequestration was refused. Dick. 798. — 5. See os 
to whether sequestration will be discharged as against real estate only. Dick. IOC. 

( /) 1.3 Atk. 594. — 2. But it is revived with the suit. Dick. 132, 

(u) If after a sequestration nui against a peer or member of parliament for want of 
his answer, he answer, and the answer be reported insufficient, tne plaintiff must move 
again for a sequestration nisi. Dick. 152. 

(jr) 1 . It appears that commissioners under a writ of sequestration have authority to 
break open doors in discharge of their office, by comparison with the proceeding under 
a commission of rebellion. 2 Mer. 395. — 2. But quaere as to their authority to seize 
books and papers, &c. belonging to a corporation. Ibid. — 3. Applications to empower 
sequestrators in tnesne process to grant leases, have been refused. Dick. 638. — < 4. It is 
a contempt to disturb their possession. 9 Ves. 330. 

(y) 1. Sequestration upon mesne procei>s may be executed.— 2. By making the tenants, 
in the case of landed property, attorn and pay rent to the sequestrators. 4 Ves. 738. Diclu 
576. 622. — 3. And in the case of personalty, by directing a sale of so much as will coverthe 
sequestrator’s cxpences. 1 Ves. jiin. 86. Dick. 71 1, — • 4. But not of more, unless the 
goods are of a perishable nature. 3 Ves. 23. Dick. 335. .354. 3 B. C. C. 72. 2 Cox, 224. 

1 Ves. j. 86, 2 V.& B. 184. Vide Amb. 421. 4 Ves. 735. — 5. And any sale must 
be by the court ; nor can the sequestrators act of themselves. Bunb. 272. Barnard, 
212, — 6, And the motion to sell must be on notice. 9 Ves. 208. — 7, Formerly it was 
held, that the sole object of a mesne sequestration was to forward the farther process 
of taking the bill pro cofifesso; and therefore any sale of personalty was refused. Amb. 
421. 3 B, C. C. 72. 2 Dick. 622. Vide 1 Vern. 248. — 8. Unless for non-payment 
of money. 3 B, C. C. 362. — 9. They have been ordered to sell a leasehold estate. 
Dick. 107. Vide 3 Ves. 22. — 10. The sequestrators must account for what they re- 
ceive, and bring the money into court ; to be repaid to defendant on clearing his 
contempts, subject to their fees. — - U- Which they may claim, notwithstanding a con- 
siderable lapse of time since the issuing of the sequestration, provided they have made a 
return from time to time of what they have seised. 3 Atk. 594.— 12. The costs of the 
writ are taxed by the master; and the sequestrators are allowed sometimes a poundage^ 
sometimes a gross sum. Hind. 140. Newi. 90, 

(«) 1. An injunction is a prohibitory writ, issuing by the order and under the seal of 
a court of equity, specially prayed for by a bill in which the plaiotiff^s tide is 
set forth, restraining a person from doing an act, other than a criminal act, 
which appears to be against equity or conscience. Mitf. 124. 6 Mod. 16. 1 Mad. 
T. 104, 105. — 2. It sometimes precedes, sometimes follows a decreei Ibid. — And 

thence 
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And therefore, the court will give judgment, if it be prayed, notwith- 
standing an injunction. R. 22 Ed. 4. 37- b. 

And if the injunction be .not upon the attorney, he may pray it. 
Diet. 22 Ed. 4. 37. b. 

But if a person, served (a) with an injunction, afterwards proceeds at 
common law, it is a contempt to the chancery, and he will be com- 
mitted. Semb. 22 Ed. 4. 37. Yet there it was said perHussey, thatB. R. 
would grant a habeas corpus^ and dismiss him. 

It shall be served in the same manner as a subpoena. Vide Practical 
Register in Chancery, 197.(4) 

And 


thence is of two kinds, of which the one is the writ remedial amongst the most ordi- 
nary objects of which the following may be enumerated : to stay proceedings in courts 
of law, in the spiritual courts, the courts of admiralty, or in some other court ofemiity; 
to restrain the indorsement or negotiation of notes and bills of exchange, the sale of 
land, the sailing of a ship, the transfer of stock, or the alienation of a specific chattel ; 
to prevent the wasting ot assets or other property pending litigation ; to restrain a trus- 
tee from assigning the legal estate, or from setting up a term of years ; to restrain as- 
signees from making a dividend ; to prevent the removing out of the jurisdiction, 
marrying, or having any intercourse which the court disapproves of, with a ward ; to 
restrain the commission of every species of waste to houses, mines, timber, or any other 
part of tlie inheritance ; to prevent the infringement of patents, and the violation of 
copyright either by publication or theatrical representation ; to suppress the conti- 
nuance of public or private nuisances ; and by the various modes of interpleader, re- 
straint upon multiplicity of suits, or quieting possession before the hearing, to stop the 
progress of vexatious litigation. These, however, are far from being all the instances in 
which this species of equitable interposition is obtained. It would indeed be difficult 
to enumerate them all, for in the endless variety of cases in which a plaintiff is en- 
titled to equitable relief, if that relief consists in restraining the commission or the con- 
tinuance of some act of the defendant, a court of equity administers it by means of the 
writ of injunction.^ £dcn, Inj. 1, 2. — 4. The other species of injunction is called the 
Judicial writ, and issuen subsequent to a decree ; it is a direction to yield up, to quiet, 
or to continue the possessiou of lands, and is properly described as being in the 
nature of an execution. Eden, Inj. 2. — 5. May be obtained at various stages 
of the suit, according to the circumstances. Ibid. — 6. And if to stay waste, or 
other injuries of an equally urgent nature, upon filing the bill, and making 
affidavit of the urgency, it will be granted immediately to continue till answer put 
in, and further order made ; and the mode of obtaining it is, in ier7n, by motion 
(though before service of subpoena, and without notice to the adverse party) ; in vacation^ 
or between the seals, by petition and affidavit, and certificate of the bill filed. Ibid. 
— 7. On putting in his answer, the defendant may obtain an order nisi to dissolve the 
injunction ; and the court,upon arguments drawn from considering the answer and affi- 
davit together, will cither dissolve or continue the injunction to the hearing ; if no 
cause is shewn, then it is dissolved upon motion, and affidavit of service of the order. 
Ibid. 

(a) 1. To proceed afler notice of the order will be a breach of the injunction, witliout 
personal service of the injunction or order. 5 Atk. 564. 567. 2 V. & B. 549. — 

8. Therefore, though the act in violation was done before the injunction was sealed. 

1 Dick. 116. — 5. Hence where a defendant is in court when the order for an injunction 

is made, he is bound by it from that time, although it be not formally served till some 
time afterwards. 4 Price, 546. 5 Atk. 564. 567. 4. So where he is present in court 

during the motion, though absent when the order is pronounced. 14 Ves. 156. 18 Yes. 
522. — 5. Or having^ been served with a notice that the order has been made, does not 
deny, when the motion is made for his commitment, his belief that the order was made. 

2 V. & B.349. — 6. But the plmntiff’s lying by after order obtained, will preclude his 
furnishing a contempt in any of the above cases. 18 Ves. 522. — 7. An injunction, when 
sealed at the next seal, operates from the order, not from the sealing. 5 Mad. 220. 

1. The practice however seems to be, to serve only a copy of the writ upon the 
de^dant personally, shewing him the original at the same time. Newl. loi . — 2. And 
«ven personal service will, under circumstances, be dispensed with, and a service upon 

the 
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And if, after feryice it shall be disobeyed, all process ibr contempt 
issues, \il\ the ofiender be taken and committed, upon an affidavit of his 
disobedience (c). Vide Practical Register in Chancery, 217. 

And when he is taken he shall be committed (d), until he obeys, or 
gives security for his obedience, and shall not be heard in the principal 
case, until he obeys* Vide Practical Register in Chancery, 217- 

If execution be taken out, atler an injunction, the party shall make 
restitution for all damage that appears to be done to the plaintiff by his 
affidavit, 1 Wqr. 207. 

No one shall be restrained by an injunction, if he be not named. 

But if it be served upon the attorney, &c. and the defendant after- 
wards proceeds himself, he will be in contempt. 

And, if a man disobeys an injunction, he will be in contempt, tliough 
it was not regularly obtained. 2 Ca. (^. 204, 

And, though the party would not permit him to have a writ, to ex- 
amine it with the copy served. Semb. 2 Ca. Ch, 204. 

An injunction may be by parol, to one present in court. Vide Prac- 
tical Register in Chancery, 197. 

Or it shall be in writing. Vide Practical Register in Chancery, 197. 

(D 9.) For staying proceedings at common law. (e) 

Chancery (/) will (g) by injunction stay all proceedings (A) at (t) com- 
mon law (A). Vide Practical Register in Chancery, 196. 

Sornc- 


thc attorney substituted ; as where the injunction is to restrain an action at law, and 
the plaintiff in that suit reside* abroad. Ibid.— 5. And where the defendant absconded, 
service at the last place of abode of defendant’s wife, was ordered to be good service. 
5Ve8. 147. HVes, 205. . 

(c) 1, Upon motion after notice. — 2. The notice of motion being served personally. 

6 Ves* 488. 

(d) If the breach was in' consequence of an error in judgment, rather than a wilful 
contempt, the court seldom proceeds to the extremity of a committal, but orders the 
party to pay the costs of the application. Newl. lOJ . 

(c) It frequently happens that a person, in consequence of some circumstance of 
which judicial notice can only be taken in a court of equity, has an advantage m pro- 
ceedini in a court of ordinary jurisdiction, which must make that court an instrument 
of injustice. There are also many cases in which the legal defence to a claim set up at 
law rests either exclusively, or in a great degree, within the knowledge of the party 
advancing the claim, by which means that defence can Only he obtained through ^be 
assistance of a court of equity. As it is agaiiiht conscience therefore that the party 
should in the one case make any use of the advantage of which he is thus inequitably 
possessed, or that he should in the other proceed in the assertion of his claim, without 
communicating the information, it has become one of the most ordinary ^modes of 
equitable interposition to afford relief by injunctions to stay proceedings at law. Eden, 

An injunction to stay proceedings in other courts may he obtained where there 
is a concurrent jurisdiction, or where something is suggested which affects the equitable 
riffht of the party in the proceedings in the other court. 1 Mad. T. loc. — 2. Where 
two courts have a concurrent jurisdiction of the same thing, that court is entitled to 
retain the suit in which it is commenced, and may enjoin uiiy other court from pro- 
ceeding in the suit. Ibid. — 3. It has however been decided, that if a bill is brought 
in the exchequer to foreclose, the defendant may file a hill in the court of chancery to 
redeem, and that a plea of the former suit cannot be sustained. 1 Vem. 220. — 4. It 
may be true that such plea is bad ; but the court of exchequer perhaps might on appli- 
cation, have given the party relief by means of an injunction. 1 Mad. f. 106.— 5. So 
in those cases in which the court of chancery and the spiritual courts liave a concunrent 
Vot. II. E e jurisdiction. 
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Sometimes it stays trial (Z), or, after a verdict, it stays judgment, or 
after judgment, execution, or if the execution hath been executed, it 
will stay the money in the hands of the sheriff (m). Vide (w) Practical 
Register in Chancery, 201, 2. 


jurisdiction, the court of chancery will not, with some exceptions, hinder the spiritual 
court, being first possessed of the suit, from proceeding in it. Free. Cb. 546. 1 Mad. 

T. 107. 

(g) With this reservation, that an abuse of this jurisdiction will bo guarded against 
with, the nicest care. 2 Ves. 20. 

2 1 . But the process of a court of law upon an award made a rule of court under the 
tc cannot be stayed. 14 Vcs. 530. — 2. Though the rule might be otherwise, 
wher^ the award was made in the course of a cause. Id. 532. 

(t) 1. If a suit is instituted in the spiritual court for tithes, and a modus is set up as 
a defence, the court of chancery or exchequer will grant an injunction to stay pro- 
ceedings in the spiritual court. 1 Fowler, 311. Vide Bunb. 176. — 2. But if a suit is 
there instituted for subtraction of tithes, and the defendant brings a bill to establish 
a modus, and on the bare suggestion of a modus, moves for an injunction to stay the 
proceedings in the ecclesiastical court, it will not be granted. 1 Mad. T. 107. — 3. If 
indeed the modus pleaded is admitted, the ecclesiastical court may then proceed upon 
the modus ; but if denied, that court cannot proceed triatioms defectum, 3. Atk. 

627. — • 4. But where a bill was brought in the ecclesiastical court to establish inoduscs, 
some of which the defendant admitted, and denied the rest and greatest part, the court 
of exchequer granted an injunction. Bunb. 176. — 5. Chancery will, on a bill filed, 
grant an injunction to the spiritual court to stay a husband’s proceedings in that court, 
to obtain a legacy given to his wife. Free. Ch. 548. Vide 1 Dick. 373. l Atk. 491. 
— 6. So where a suit is instituted in the spiritual court b^ a father for an infant’s legacy. 
3 Atk. 629. — 7. And in all cases of legacies where there is a trust, or as it has been said, 
any thing in the nature of a trust, chancery will grant an injunction. 1 Atk. 491. Vide 
1 Dick. 98. 2 Dick. 769. — 8. But no injunction lies to stay proceedings in the admiralty 
court in a suit for the condemnation of a ship, on the ground that a note had been ob* 
tained by duress from the captain acknowled^ng the right of capture. 3 Atk. 350. 

( ^) 1. This injunction issues by order and under the seal of the court, not upon 
account of any supremacy which the court assumes over a court of law, but in respect 
of its jurisdiction as a court of equity, by which it controuls the party ^ and not the court 
from proceeding at law. 1 Atk. 630. — 2. The court of chancery in these cases admits 
the jurisdiction of the court of common law ; and the ground on which it issues the 
injunction is, that the parties are making use of the jurisdiction contrary to equity and 
conscience. 1 Atk. 516. — 3. It is a general rule, illustrated by an abundance of cases, 
that whenever a party by fraud, accident, or otherwise, has an advantage in proceeding 
in a court of ordinary jurisdiction, which must necessarily make that court an instru- 
ment of injustice, a court of equity to prevent a manifest wrong will interpose by re- 
straining the party whose conscience is thus bound from using the advantage he has 
improperly gained. Vide Mitf. 116. 

iZ) 1 . Notwithstanding the common injunction allows the defendant, being in a con- 
dition to demand a plea, to proceed to trial ; yet will the court extend the injunction to 
stay trial, upon the p1aintifi'’s affidavit of belief, that the defendant’s answer will afford 
a defence to the action at law. 16 Vcs. 223. — 2. Nor need the affidavit be particular 
respecting the anticipated discovery. 2 Dick. 729. 13 Ves. 323. — 3. Unless the de- 
fendant is abroad. Scmb.2 B. C. C. 640, — 4. An affidavit, however, that the plaintiff 
is advised and believes that he cannot safely go to trial without the answer, will 
not under any circumstances do. 16 Ves. 223. Vide cont. 2 Dick. 728. 8 Ves. 46. 

1 6 Ves. 220. — 5. Such injunction too must always be bottomed upon the common 
injunction. 3 B. C. C. 87. lo Ves. 4S0, — 6, And if moved for on the eve of the assizes, 
security &r costs will be required, i j Ves. 454. 

obtained at law.and the 

toendant m emiity is resident ab^d, and an injunction fias been obtained for want 

of the defendant before answe? 

material allegations in the plaintiff’s bill, seems necessary. 2 B. C. C 182 ^ 

” I u 5 B. C C. 73.-2, Or if partonly ofa judgment debt hnshAAn 

I by «/./«., It may issue to restrain the suiAg out o7a 5 . 

such 
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It shall (o) be granted to stop proceedings at common law, if the dc- 
l^iidant (p) makes any delay ; as, if he does not appear upon the subpoena, 
but an attachment is awarded (y), an injunction shall be granted until 
answer. 

So, if the defendant be beyond the sea (;•), or absconds, by whicli 
means he cannot be served. Vide Practical Register in Chancery, 198. 

Or, if he prays time to make his answer. 

Or, takes out a dedimus ])ol€statm to take his answer in the country; 
and the defendant ought to take notice thereof, without service of the 
injunction. 1 Ver. 25. Vide Practical Register in Chancery, 200. 

So, in the exchequer, if there are exceptions to the answei-, and a ma- 
terial exception is discovered to the court, upon motion. Rules aiul 
Orders in Exchequer, 16- Rule 41. 

And such an injunction shall not be restrained as to a prosecution of 
an under-sherilF for a contempt before. 1 Ver. 25. 

If an injunction be upon a dedimusy before declaration, the plain- 
tiff cannot declare, and shall not proceed against bail. Per King, 
5 Geo. 2. 17- 

If after declaration, he may proceed to judgment, and the execution 
only is stayed. 5 Geo. 2. 17. Vide 3 P. W. 146. 148. (s) 

An injunction until answer {t) if it be not continued within fourteen 
days after answer made, and upon a certificate of the register, if there 
be no motion for the continuance of it {n) upon the merits of the 


such injunctions are prayed by the bill, there is commonly a suggestion in it; such ns 
that the complainant is not able, for some reasons therein stated, to make his defence 
in the other court, though he hath a good discharge in equity, or that the other party 
proceeds at law for a penalty, and threatens to make the complainant pay, or that the 
other court has not jurisdiction of the cause, which is cognizable in the court where he 
hies his bill, or that the other court refuses some rightful advantage, or docs injustice to 
him in the proceedings, or has not power to do him right. Proc. Reg. 333. l Mad. 
T. 110. 

(o) 1 . Injunctions are not of right, but discretionary. Amb. 99. — 2 . And of late 
years have been allowed with greater liberality than formerly. 7 Vcs. 307. 

(p) 1 . An injunction lies only against a party to the suiL -— 2 . And in the common 
case of an injunction after a decree, in the absence of a creditor, no one appearing for 
him ns counsel, which might make a difference, it seems that he could not be proceeded 
against fora breach of the injunction. 7 Vcs, 257, 258. 

Iq) 1. Or docs not answer. — 2. llms, to an amended bill, notwithstanding the ori- 
ginal bill was answered, no injunction having been before obtained or applied for. 
1.3 Ves.333. 3 Barn. 332. — 3. But not after the dissolution (whether on the merits or 


for want of shewing cause), of an injunction previously obtained. 3 Atk. 694, 2 Ves. 1 9. 
3 B. C. C. 425. — 4. Nor where an injunction has been refused upon the merits, when 
applied for on the coming in of the answer. Kinncar v. Lomax, Newl. 93. 

(r) Where defendant is abroad, a special ground must be laid, proving the mate- 
riality of the discovery required. 2 B. C. C. 640. 

1 . If at the time of obtaining the injunction, the defendant la in n condition to 
demand a plea, the terms of the injunction allow him to call for n plea and proceed to 
trial and for want ofa plea to enter up jmlgment; andexwution only is thereby stayed. 

^!l 2 :Hen«ILjudgLnt of asset, 5 W 0 . the 

erved, sue out a *ei./a. than one will not be dissolved till all 

(<) 1 . An injunction against more def d^ defendants who have not answered we, 

lave answered. .Baro-’M. — U" discovery can possibly be expected. Newl. 98. 

nless accompanied by Ati answer. • ' 

(m) Vide supra. ^ ^ ^ 


causes 
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cause (jt), or the insufficiency of the answer (^), the same term («) or 
tlie first seal afterwards (o), shall be dissolved without motion (4). 5 

An injunction shall be granted for staying proceedings at law, until 
the hearing of the cause, when the action sued is for an old debt. Vide 
Practical Register in Chancery, 198, 202. 

Or, the creditor and debtor are dead for along time passed before the 
action commenced. Vide Practical Register in Chancery, 198. 

So, when the defendant confesses that, which shews there was no 
cause of action, by his answer. Vide Practical Register in Chancery, 
198 . 

Or, any record, or writing shews it. Vide Practical Register in Chan- 
qery, 198. 

As, if the defendant sues execution upon a statute, contrary to the 
defeazance. 

If he sues a bond, when he was the cause of the non-performance of 
the condition. 

If lie sues a bond with a great penalty, where the cause of the fprfei- 
turc was small. 

If the cause of action accrued by fraud. 

If tlic bond, or judgment was obtained by fraud. 

If the consideration for the giving of a bond, judgment, &c. was never 
performed. 

If the daughter of the obligee takes part of the money, which the 
obligor was paying ; though she was the wife of the obligor, but parted 
from her husband. 1 Ch. 11. 68. 

So, when the defendant commences an action, after the bill exhibited, 
for a thing demanded in the bill. 

So, if there be a suit depending in the spiritual court for the probate 
of a codicil, by which the obligation sued is discharged. R. Hard. 96. 


(x) 1. The general rule in shewing cause against dissolving an injunction is, that no 
affidavit contradicting the answer, or asserting a fact not admitted by it, can be read, 
unless in the case of waste or infringement of a patent. 5 P. Wms. S55. — 2. Not 
therefore in the case of an injunction to prevent the negotiation of a bill of exchange. 
9 Ves. 35b\ 

iy) 1. So the having procured a reference of the answer for impertinence, maybe 
shewn for cause against dissolving the injunction. 1 S Ves. 18. — 2. The court, however, 
in the case of insufficiency, will order the plaintiff to procure the master’s report upon 
the insufficiency in four days, in that of impertinence in a week, or in default thereof, 
the injunction to stand dissolved without further motion. 14 Ves. 534, 

( 2 ) l.lt oflen happens that when the day for shewing cause arrives, the plaintiff in- 
tending to insist that there is sufficient ground, from the facts in the answer, to support 
theinjunction,is not ready to go into the discussion at that time ; inthiscase it isof course 
to allow the plaintiff time, upon his undertaking to shew cause on the merits within a 
short time. Newl. 98. — 2. If however the motion to dissolve the injunction be made 
at the last seal after Trinity term, the plaintiff cannot have time till the next day of 
motions upon the usual undertaking to shew cause on the merits, but will be permitted 
to shew cause fluring the petitions. 5 Ves. 552. 

(а) The plaintiff eannot shew exceptions for cause on the last seal after an issuable 
term, when the injunction stays trial. Newl. 97. 

(б) 1. As to whether amending a bill after an injunction puts an end to the injunction, 
see 2 Dick. 536. 5 Anst- 65, 1 Dick. 255. Newl. 99, 100. — 2. It is usual, when an 
amendment is necessary, to apply for leave to amend, without prejudice to the injunc- 
tion. NewL 100. — 3. If exceptions are taken to the answer, it would be clearly irre- 
gular to move for the common order to amend till the exceptions are disposed of. 2 S. 
&US\S, 

So, 
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So, there shall be an order to stay proceedings against a defendant. 
who is an atnbasador in the service of the king beyond sea, for a year 
and a day, unless he returns sooner. 2 Ver. 317. 

But an injunction shall not be gnnited to stay proceedings nt law 
upon a bare suggestion of the plaintifi* by his bill. 

Nor shall it be granted in the exchequer (c), but upon tnotion in 
court, and good cause. Rules and Orders in Exchequer, 16. Rule 41. 

It shall not be granted or dissolved upon a petition. Ord.per. Cla. 
Rules and Orders of Chancery, 123. Vide Practical Register in Chan- 
cery, 203. {d) 

It 


(c) 1. The common injunction may in chancefy I>c obtained upon motion or petition 
to the master of the rolls, and is to continue till answer or hirther order. — i?. And rto 
affidavit of merits is required, unless where defendant is residing abroad, in which 
case the plaintiff must, when he moves for the injunction, support the iimtcrial facts 
alleged in the bill, by an affidavit. — And where defendant is abroad, if, after an 
answer is put in to the original bill, on which the plaintiff neither moved for an injunc- 
tion, nor excepted, he amends the hill; the court will not grant an injunction for want 
of an answer to these amendments, though verified by affidavit, unless the plaintiff can 
satisfactcnly account to the court why the new facts were not put in to the original bill. 

1 1 Ves. 565. •— 4. The common injunction does not extend to stay proceedings in the 
spiritual court, as it does to stay proceedings at law; so that whciiefrer proceedings in 
tile spiritual court are to be stayed, it is to be moved sjiecially ; and it that the , 

same rule holds with respect to proceedings ia the court of admiralty. 1 1 . Wins. 300. 

Newl. 95. • 

(d) 1- It is Jirccted both by lord Bacon’s and lord Clarendob s orders, that no in* 
iunction for stay of suit should be granted or revived tipon petUion. Bcaracs Ord. 12. 
SS 214 Eden Ini. 45- — 2. This, savs Mr. Eden, seems to have hem understood to 
be’ the practice’ at a nuicli earlier period ; the granling injunctions without bill nre- 
viously filed haviiisr been one of the articles of impeachment against cardinal Wolsey. 

4 Inst. 92. Eden, Inj. 4.4. — 3. There are indeed instances, he continues, subsequent to 
these orders, of Injunctions granted in causes which had abated and not been revived. 

1 Ea Abr 28S. — 4. There is also a case where a manor with an advowson appendant 
had been mortgaged, and the church becoming vacant jicnding a smt to forre osc, in 
which the court granted an injunction to stay proceedings m a gMre tmnedU brought 
by the mortgagee, though the defendant, the mortgagor, htal not fi od abill. 8 Vern. 
401. —S. These, however, he observes, arc precedents wliicli would not he follovved 
at present ; and it is laid down in all the books as an established rule, that an imimction 
to stay proceedings at law will not be granted except upon billfilwl. Wj. Pr. 11^.231. 
Ham €& 544. 1 Turn. Ch. Pr. 361. Eden, Inj. 46. - 6. Thus where a bill was 
filed iiv a seller for a specific performance, and an injuiiction was moved for to restrain 
the purchaser from proceeding at law to recover the deposit Iroiu the seller s attorn^, 
to wCm it was pai^ the motion was refused with coste. the attorney not being a party 
to the suit. Brown v. Frost, Sugd. V. & P. 196.-7. To this rule, however, Awe are 
certain diceptions: as whereaiecree has been made against an executor for the aij- 
Sdois^ion of assets, in which case the court will interpose hjr injunction atthe apph- 

. ration cither of the executor or of the heir, or of the plaintiff in the cause, 
a creditor who is no party to the suit from proceeding at law. Eden, Inj. 31 . — 
8 ^'tere nlLtiff, having elected to proceed in equity, is restnuned from pr^eedi^g in 
the cause at law by the order which directs him to elect. Id. 34. — 9. after a 

dewe7tL court, W the applitation of the defendant, restrains the ploinliff from 
decree tnc c^ri, u 1 1 _ l o. By another exception, the necestiqr 

w*^‘lo“4erly^existed for the bail or the sheriff, if proceeded against by rte plaintiff 
at law to file^B bill for an injunction, has been snpweded, 

dered such proceeding M a breach of the injuneUon already granted, Eden, Inj. 46. 76. 

' 14 ' There are also instances where causes have been cfopending for other purpdtea 
iiTihich a^hcat^ns have been made without bill filed, to say pr«^ii« ^er a, 

whw there was a decree wEich had been affirmed by the home of lords, declariag 

£ that 
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It shall not be granted to stay or remove a suit by cen iiorari^ until a 
bond be given that the bill is sufficient for that purpose, and it shall be 
proved within fourteen days after the writ of injunction delivered. Vide 
Practical Register in Chancery, 41- 

And if not done, upon certificate of the neglect by the examiner, it 
shall be dismissed with costs, and a procedendo granted. Vide Practical 
Register in Chancery, 41, 2. Vide post, (2 0. 1.) 

It shall not be granted after verdict usually, without bringing the 
money recovered into court. Vide Practical Register in Chancery, 
202 . 

But before verdict, the money is not usually brought into court. 

An injunction after a verdict shall be delivered into the hands of the 
chancellor himselli with the order upon which it issued. Vide Practical 
Register in Chancery, 197. 

If money is brought into court, in order to have an injunction to a 
suit upon a bond, it it afterwards appears that the greatest part of the 
bond is paid, flie money shall be re-delivered, on security to pay all that 
is due. Ch. R. 1. 

It shall not be granted to an ejectment, though the lessor had five 
verdicts against his title in other ejectments. Eq. R. 2. 

If the plaintifi' after an injunction does not proceed for three years, 
(or as Shepherd says for three terms), it shall be dissolved ex cursu^ 

I fit be obtained by misinformation, or abuse of the court, it shall be 
dismissed with costs. 


that certain fee farm rents passed by a will, and directing the trustees to convey, tho 
ilefendant, in order to obtain the opinion of a court of law, having afterwards distrained 
for non-payment of these rents, upon an application for an injunction, lord King ob- 
served, that though he thought hiiiisclf not warranted in granting an injunction without 
bill, yet he would not endure to see the justice of the court questioned, and accordingly 
iiiade an order to stay the proceedings at law till a bill was brought for an injunction. 
*2 £q. Abr. 527. Eden, Inj. 47. — 1 J. Upon this authority, lord Hardwicke, in the cause 
of the Duke of Buckingham v. Duchess of Buckingham, in which the duchess, after a 
decree directing the trusts of the will of her late husband to be carried into eifect 
(which had been affirmed in the house of lords), applied to the spiritual court, and cited 
the executors to prove the will pvr talcs ; whereupon Mr. Sheffield moved for an in- 
junction to stay her proceedings in the ecclesiastical court : and lord Hardwicke said, 
that he did not think himself authorized to grant an injunction, which could not be 
done without a bill for that purpose; but as there appeared reason to stay the duchess’s 
proceedings, he made the same order as in the case last cited. 2 £q. Abr. 526. Eden, 
Inj. 47. — 14. Lord Thurlow, under similar circumstances, refused an injunction. 1 Cox, 
2a6. Eden, Inj, 48. — 15. But it docs not appear that the expedient of granting an 
injunction till bill filed was suggested to him. Eden, Inj. 48. — 16. In that case tlicrc 
had been a decree for a specific performance of an agreement for a lease, which had 
l)cen accordingly executed; the plaintiff however brought an action against the defen- 
dant to recover damages tor the delay in performing the agreement. His lordship 
thought, that although the defendant would have been clearly entitled in a new suit, 
yet the decree having been wholly executed, the court would not make such an order 
in the original cause. Eden, Inj. 48. — 17. In a recent case, however, in Ireland, where 
the precedents of lord King and lord Hardwicke were cited, this indulgence was car- 
ried to a considerable length. A bill for the specific performance of an agreement had 
been dismissed with costs, the plaintiff not having been able to make a good title. He 
then brought an action upon the agreement; and upon a motion made by the defendant 
to restrain him from proceeding at hiw, lord Manners granted an injunction, upon the 
defcndani’s undertaking forthwith to file a bill. 2 B. & B. J49. Eden, Inj. 48. 

(D 10.) For 
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(D. 10.) For cause of privilege. 

An injunction shall be granted to stay a suit, when the defendant is 
privileged to be sued in chancery. Vide Prac. Reg- in Chan- 216. 

When money was lent to the defendant for a loan to the king. 1 Ch. 
K. 44- 

When the plaintiff sues in the exchequer for the same cause, there 
shall be a rule that he shall make his election in which court he will 
proceed ; if he chooses in the exchequer, the bill in chancery shall be 
dismissed; if in chancery, an injunction goes to the exchequer. 3 Ch. 
Rep. 2. 

(Dll.) For staying waste. 

By the common law, a prohibition went out of chancery against tenant 
by the curtesy, in dower, or as guardian, at the prayer of him who had 
the inheritance, to inhibit waste, and that before waste committed. 
2 Inst. 299. 

So, now, an injunction shall be granted upon an affidavit of waste 
committed, to inhibit any waste to be committed by tenant for life or 
years. Vide Prac. Reg. in Chan. 212,213. 

Or, to inhibit meadow or other pasture, not ploughed within twenty 
years, being ploughed. 1 Ch. II. 14. Ch. R. 189. Vide Pract. Reg. 
in Chan. 212. 

So, to inhibit ancient inclosurcs being thrown down. Vide Pract. 
Reg. in Chan. 212. 

Or, houses being pulled down. 2 Ca. Cha. 32. Vide Pract. Reg. 
in Chan. 212. 

And it shall be granted also against teui^nt after possibility, &c. if he 
pulls down the seat, &c. 2 Ca. Cha. 32. 

Or, against him, who in respect of a trust, &c. is not liable to an 
action of waste. Ibid. 

[If lands are limited to A. for life, to trustees to preserve, &c. to first, . 
&c. sons of A. in tail, remainder to B. for life, to his first, &c. sons in 
tail, reversion in fee to A., the court will grant injunction, and continue 
it till hearing, to stay A. cutting timber, at the suit of B., though he has 
not the immediate remainder, or at the suit of the trustees to preserve, 
&c. T. 1744, 3 Atkyns, 94.] 

[If a father devises lands to his son and his heirs, but if he dies before 
twenty-one without issue, to his daughters, and directs in that case the 
lands to be sold, and the money divided among them ; the court will 
grant injunction to prevent cutting timber till the son is of age ; for till 
of age, he shall be considered as trustee of the inheritance for the benefit 
of the daughters. M. 1744, 3 Atkyns, 209.] 

[The court will grant injunction to restrain tenant for life, without im- 
peachment of waste, from cutting down trees in lines or avenues, or 
ridings in a park, whether planted or growing naturally, or trees not of 
a proper growth to be cut. P. 1745, 3 Atkyns, 215. See also 2 Vern. 
738. 1 Term Rep. 56.] 

[So, also, to restrain him from defacing the ma'.sion-house; and not 
only so, buc will oblige him to put it in the same plight in which ho 
fbund it. Prec. Ch. 454.] 

[The court will grant injunction to stay waste, at the suit of th 
ground-landlord against an under-lessee, who holds by lease from thi 
original lessee. H. 1750, 3 Atkyns, 723.] 

E c 4 
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[Or, against tenant for lil^, at the suit of rcmainder-mati in fee^ 
though there Ls an intermediate remainder. Ibid.] 

[Or, against mortgagee in fee in possession, for cutting timber^ if he 
docs not apply the money in sinkihg princifial and interest. So, against 
a mortgagee for years. Ibid.] 

[If tenant for life, without impeachment of waste, has cut timber, so as 
not to leave sufficient for repairs^ the court will restrain him from cutting 
any more without leave of the court. T. 1749, 1 Vesey, 264.J 

[The court will grunt an injunction on a forcible entry, against com- 
missioners of turnpike digging gravel in land leased for 21 years, and 
turned into a garden, whereof plaintiiFhas been three years in possession^ 
M. 1748, 1 Vesey, 188.] 

[To restrain reetbt* frdm Ciitling timber in the cKnrch-yard till hear- 
ing, except for repairirig parsdnage-house, out-houses, chahccl or pews. 
M. 1741, 2 Atkyns, 217.] 

But it shall not be granted against him who has the inheritahee, unless 
he bo only a trustee, br in such like special case. Vide Pract. Reg. in 
Chan. 212. 

Nor, against him who has ari estate dispunishable of waste. Ibid.— 
Cont. if he pulls down the ancient and capital house, 8cc. Per Chan- 
cellor, 2 Ca. Ch. 32. 1 Sal. 161. 1 Ch. R. E. of Oxford, 10. Vide 

1 Vcr. 23. 

Nor, against a lessee who had agreed to pay 205. an acre ann» 
increase of rent, if he ploughed a meadow. 2 Ver. 119. 

Yet, if a lessee without impeachment of waste, about the end of his 
term, intends to cut down all the trees, &c., an injunction shall go; for 
that is contrary to the public ^ood. R. 1 Rol. 380. 1. 5. 

But nobody can sue in equity against a lessee without impeachment of 
waste, for damages for pulling down houses, or cutting dowh trees. 

1 Rol. 379. T. 

Although he avers that there was oil agreement that the party should 
liot commit voluntary waste ; for there cannot be an averment contrary 
to a deed. R. 1 Rol. 379. 1. 40. 

[In a special case on a particular right, the court will not grant injunc- 
tion before answ^cr. T- 1752, 2 Ves. 453.] 

[An answer being insufficient, is not ground to continue injunction ; it 
must be excepted to; and if reported insufficient, it may revive. T. 1752, 

2 Vesey, 452.] 

[The court will not grant an injunction to stay digging mines where 
clefcndant claims the inheritance, till the answer is come in, or defendant 
ill default ; but if he has only a term for yeai^, or life, and the reversion 
is in jilaintifli will grant it before answer. P. 1747, 3 Atkyns, 496.] 

[On motioh to stay Waste, a particular title niust be shewn. 1 Brown, 
Ca.Cli. 5*7.] 

i(t) 12.) For restraining' other acts.] 

[If a sole right to a ferry appears by record, the court willgrahj; injunc- 
tion before answer, to restrain others from using ferry-boats there; but 
Nmre must be full affidavits that plaintiffs keep up sufficient ferry-boats, 
^Nrwise not. Anon. T. 1750, 1 Vesey, 476.] 

^'he Court Will grant injunction to stop a building in Lmidon, which 
ructs lights, till the right is tried at law, and order the scaffolds and 
ds to be pulled down. T. 1750, 1 Vesey> 543.] 

. . 15 


[Injanc' 



Prodesi. 435 

[Injunction to stay building must be on stopping ancient lights^ for 
which there is prescription, or on agreement. T. 1752. 2 Veaey^ 452.] 
[If a iiusaiice is pulled down, the court will not give leave to re-erect, 
and quiet the possession till the hearing. H. 1750, 2 Vesey, 193.] 

[If a defendant admits he has done waste, before filing. the bill, though 
he swears he has done none since, the court will not dissolve the injunc- 
tion- Anon. P. 1747, 3 Atkyns. 485.] 

[An injunction may be granted to restrain defendants in an inferttts* 
tion by attorney-general at the relation, &c. from misapplying money, 
on their paying a to answer. M. 1728, Bunb. 258.] 

[To restrain defendant from receiving S. S. annuities, on attachment 
for want of answer. M. 1730, Bunb. 289.] 

[The court will not grant an injunction to restrain a person from com- 
mitting a common trespass ; but if it continues so long as to become a 
imsancc, it will. H. 1743, 3 Atkyns, 21.] 

[The court grants injunction to restrain such nusances only as are so 
at law, not such as fear (though reasonable) deems such ; as, an inocu- 
lating hospital. Anon. M. 1752, 3 Atkyns, 750.] 

[The court will not grant injunction to stay the use of a market, for 
there are remedies at law by scire Jaciasy or action. And Q, after the 
right established at law. Anon. M. 1752, 2 Vesey, 414.] 

(D 13 .) For quieting possession. 

An injunction shall be granted for quieting the possession, if the 
plaintiiF be ousted of his possession, which he had at the time of the bill 
exhibited, and for three years before. 1 Ver. 156. Vide Pract. Reg. in 
Chan. 214. ^ 

And it hath been usual to insert, that he was in possession at the time 
of the bill, and for several years before, and , that his interest was not 
determined, and to give bond in ten pounds for the truth of it. 

But it shall not be granted, except it be of an house or land. 

Not for rents received, &c. 

Neither shall it be granted before the hearing of the cause, without 
an affidavit, that he was in possession at the time of the bill, and for three 
years before. Vide Pract. Reg. in Chan. 214. 

[If a bill be filed for quieting plaintiff’s possession, on affidavit of dis- 
turbance, an injunction may go, before a subpoena to answer is served. 
T. 1722 , Bunb. no.] 

And iti&hall not extend to a possession which he claims from others. 
Nor, shall it be granted upon the motion of a defendant, but only for 
him who has a bill in court, and was in possession for three years before, 
or afler a determination of the cause for him upon a hearing of the merits* 

1 Ver. 156. 

Nor, will it prevent the defendant from proceeding at law, from mak- 
ing of leases, distraining for rent, &c. .Vide Pract. Keg. in Chan. 215* 
And if the plaintiff delays his suit, it shall be dissolved. Ibid. 

[A perpetual injunction was decreed after two trials at bar ia favour 
of plaintiff. N. B. This practice was introduced, that the tight might 
be quieted in ejectments (where at law the party is always at liberty to 
bring a new one), as it was in real actions, where the veract was filial.^ 
7 G. Str. 404.] 

[A perpetual injunction was granted after five ejectments, three no 
suits, and two verdicts, and two bills in equity dismissed. H. 17^ 
Bunb. 1 58.] 
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S If there have been suits in this court relating to a will of personal 
real estate, and all parties have admitted the will and probate, and 
decrees thereupon made, this court will grant perpetual injunction to 
stay proceeding in the prerogative c6urt, for controverting the will by a 
pai^ to the suit in this ^urt M. 1739, 1 Atkyns, 628. ] 

[Though the court will decree specific performance of agreement, to 
settle boundaries of lands in America, yet it will not decree quiet enjoy- 
ment of tbem^ which would occasion continual applications to this court 
for contempts, Sec.; and this ought to be to the proper jurisdiction. P* 
1750, 1 Vesey, 4M.3 

(D 14.) For staying printing, &c. 

An imunction shall be granted to inhibit the defendant from printing 
books of common law, the sole privilege of which by patent is granted to 
the plaintifi^ if the defendant he in contempt for not answering. 2 Ca. 
Ch. 67. 76. 93. Vide Trade, (B). [Amb. 694.] 

(An injunction may be continued after the answer come in, on affi- 
davits of the prejudice that would accrue on dissolving iu P. 1734, 
3P.W.255.] 

But. an injunction to* inhibit a ship trading to the East Indies was de- 
nied, though the owners were in contempt for not answering a bill by the 
East India Company, who have by patent the sole trade mere. 2 Ca. 
Ch. 165. Denied till the validity of tne patent was tried. 1 Ver. 127. 

So, if the right be not settled, the court will not grant an injunction to 
the printing, before a trial. 1 Ver. 120. 275, 6. 

injunction was granted to inhibit the probate of a will for the 
personal estate, after a verdict, which had found it no will. R. Ca. 
Che 80. 

[The St. 8 G. 2. c. 13. for encouragement of engraving, &c. is not 
confined to works of invention or history, but extends to any new print; 
as, a print of a building, prints of plants represented in a different man- 
ner than hitherto. M. 1740, 2 Atkyns, 93.] 

[The court will grant an injunction for a collection of familiar letters, 
as well as other books. There is a distinction between letters wrote by 
a person, and wrote to him. T. 1741, 2 Atkyns, 342.] 

[So, though the book lias been pirated and printed in Ireland, and 
pretended to be only re-printed here. Ibid.] 

[The court will not grant inmnetion to restrain one tradesman from 
using another’s mark (as a card-maker from using the Mogul stamp.) 
M. 17^2. 2 Atkyns, 484.] 

(E) TBrn in cftancerp. 

(E 1.) When it shall be filed. 
l2‘ the de&ndant appears at the return of die process, (or before noon^ 
or the riur^ of the court upon the day after costs day, or when the 
process is returnable the last return in term, upon the first return^ in 
^^next term), and the hill be not then fil^, ^e defendant after entering 
~\ppe9i:ai^ Upon the, day after the return, (if the sul^oena be re- 
wle .atjii.c^ 9 riam d<^yi if at the copunrai day of returo, then upon 
Sqr aft» tiie quario diej>ost)f by his .attorney shidl rive ‘a rule for 
, , , .^n^ th^ ^ fit 5 Ann. 16.^ bills shall be filed before any 

pna, iw^ it bh to.suiy waste or a suit atlaw. 

I And 
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And if the bill be not filed before noon of the next dejry the de* 
fendant shall be discharged with costs to be taxed by a master* . Vide 
Pract Reg. in Chan. 26. 27. 

It ought to be filed with the ax clerit ; and before that^ it is not of 
record. Ord. per Cla. Rules and Ordery of ^ancary^ 94* Vide 
Pract. Reg. in Chan. 28. 

It shall be dated upon the day erhen it comes into the office. Oid.- 
per Cla. Rules and Orders of Chancery, 93. Vide Pract. Ree*. in 
Chan. 27. • 

So, by order^in the exchequer; and it shall be signed by the attorney. 
Vide Rules and Orders in Exchequer, 2. Rule 3. 

No six clerk shall antedate any hill. Ord. per Cla. Rules and Orders 
of Chanceiy, 94. Vide Pract. Reg. in Chan. 27. 

Nor, sbml any under-clerk keep it, without delivering it to the six 
clerk, or his deputy in his absence, to be filed. Ord. per Cla. Rules 
and Orders in Chancery, 94. Vide Pract. R^. in Chan. 27. 

^ Nor, shall make any copy of the bill, or other pleading dll it be 
filed. Ord. per Cla. Rules and Orders of Chancery, 104. Vide Pract. 
Reg. in Chan. 28. 

. If there be a cerdorari bill against the plaifitifF in an inferior court, 
because the witnesses are out of the jurisdiedon, and for other nurtters, 
a procedendo shall not go; for the plaintiff in the inferior court might 
have filed his bill in this. R. Ca. Ch. SI. • 

No bill shall be received, unless under the hand of coUnseL Ord. 
per Cla. Vide Pract. Reg. in Chan. 25. 

If his hand be counterfeited, the bill shall be dismissed. Vide Pract. 
Reg. in Chan. 25. 

Counsel shall not sign any bill, unless it be written or perused by^ 
him; before the engrossment : and for his security, he will do well if I '' 
signs the paper-draught. Ord. per Cla. Rules and Orders of Chs' 
eery, 93. Vide Pract. Reg. in Chan. 25. f 

In the exchequer no bill shall be accepted, unl^ signed by tb« 
plaintiff’s attorney, and allowed by a baron, except upon i «uic 
by the attorney-general. Vide Rules and Orders in the Exchedi^, 2. 
Rules. J/ , \ 

No bill founded upon the lossof adeedorwriting, &c.>.iall boreceived 
in chancery, witliout an affidavit tliat the deed, &c. is lost ; for this loss 
entitles the coqrt to jurisdiedon; for otherwise the plaintiff might h^o 
a remedy at law. R. Ca. Ch. 231. viz. when the plaintiff prays /not ' 
only a discovery, but also relief upon the deed. R. Ca. Ch. 11. But 
if he docs not pray relief, an affidavit is not necessary. 1 Ver. 180. 
247. 310. Vid. 3 Atk. 17. [2 Ves. jun. 461.3 

And there is no need of an affidavit, where the loss of the deed is 
not that which enddes the court to jurisdiedon. Ca. Ch. 231. 2 Mod. 
173. 

. Nor, when the pltundff only prays the discovery of ^ deed, or the 
producing it at a trial. R. Ca. Ch. 11. 2 Mod. 

fE2.) The matter of the bill. — MusyiiS^vepr^er ' 

ftdd, coram quo juretmetc^t et a quo ' 

' Aeete comjfosiias quisque Uoqfba habet. . 

If ay-prq>er persons arc not made parties to the bill, aby other' 



iff: CHANCERY. 


be added upon motion. Vide Pract. Reg. in Cban. 29. 268. [Vide 
post, (2 X 6.)] 

The king may sue there for equity; or, the chancellor himtelf; but 
he sliall not make n decree in his own cause. R. 1 Rol. 373. L. 

All concerned in the demand ought to be made parties; and therefore, 
if there be a bill against the executor of one obligor for dksoovery of 
assets, all tlie obligors shall be joined ; for the chaige ought to be equal. 

2 Vent, 348. 

[But in a bill against an executor, either by the creditors or Icmtees, 
it is not necessary to make the residuary legatee a party. 1 Brown. 
Ch. Rep. 303.] 

[An objection for want of parties, ought regularly to be made on 
opening the proceedings, and before the merits are disclosed ; but it 
frequently happens, that after a cause is gone into, and even thoroughly 
heard, yet the court is compelled to let it stand over, lor want of parties. 

3 Atkyns, 111.] 

[If a debt is joint and several, each of the debtors must be brought 
beforo the court, because they are entitled to each other’s assistance in 
taking the account, and likewise to contribution ; so on specialty, heir 
and executor both musf be parties. H. 1746, 3 Atkyns, 406.] 

[But if there are principal and sureties, the principal cannot object 
that the sureties are not parties. Ibid.] 

[And if bill is brought against principal and one surety, and it is ad- 
mitted the other is dead insolvent, and no part of the debt paid, his 
representatives need not be parties. Ibid.] 

[On an information by attorney general, at the relation, 8cc. proceed- 
ings shall not be stopt, because it is brought without the privity of one 
of the relators; but he may have his name struck out. M. 1728. Bunb. 
2S8.] 

[The attorney general need not be a party to a suit relating to a pri- 
vate charity, such as a voluntary society to provide for the members and 
their', widows, by weekly contribution. Anon. T. 1746. 3 Atkyns, 
277.]/ 

If/the suit be by one surety against another, for contribution, sup- 
posjing that A., another surety, is dead insolvent, the executor of A. 
ought to be a party. R. Ch. Rep. 15. 

[In a bill by the surety for an accountant of tha'^t^cise to be relieveni 
^igipnst asetre facias on his bond, the commissioners of excise must 
pai^. M. 1730. Bunb. 291.] f- 

■ [If there are two lessees, and one brings bill for apportionment of rent} 
the other lessee must join as plaintiff, or be made defendant, or the bill 
will be dismissed with costs. Str. 95.] 

If the suit be by order of the vestry, all of the vestry shall be parties. 
Hard. 333. 


If there be a covenant by a pateiitee to pay a rent to B„.and the right 
of B. to the payment be dubious, in a bill by B. the attorney general 
w^ttobe aparty. Hard. 181. 

'^'.Dtherwise, u the covenant be in affirmance of a prior right of B. R. 

V 

Vthe suit be for a limatic, the eonaisittees , as w ell as the lunatic, shall 




